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PEEFACE       .^^^ 

TO  THE  SECOND  AMERICAN  EDITION. 


The  acknowledged  value  of  this  work,  for  its  clear  analysis, 
accurate  method,  and  thorough  investigation  of  the  subject,  has 
induced  the  present  publishers  to  prepare  a  new  edition. 

The  notes"  contain  late  cases  both  English  and  American.  It 
has  been  the  object  of  the  editor  to  present  the  decisions  which 
Were  full  and  definitive  upon  the  subject,  of  as  many  of  our  own 
Courts  as  could  be  reached. 

The  arrangement  and  division  of  the  subject  in  the  work  is  so 
careful  and  discriminating,  that  the  annotatio^  under  the  sev- 
eral heads  of  the  text,  to  a  great  extent,  cover  the  whole  ground 
of  judicial  investigation  of  the  later  cases  upon  the  subject.  The 
editor  has  thought  best,  however,  upon  the  subject  of  the  guar- 
anty of  promissory  notes,  to  pursue  the  investigation,  under  such 
heads  as  were  suggested  by  the  cases  examined,  and  has  there- 
fore, in  a  few  instances,  thrown  them  more  into  a  body. 

The  subject  of  del  credere  commissions  has  been  very  briefly 
considered.  Though  properly  arising  under  the  head  of  Princi- 
pal and  Agent,  it  is  not  inappropriate  to  consider  it  here ;  and 
it  has  been  deemed  advisable  to  insert  it,  on  account  of  the  final 
concurrence  of  the  English  Courts  with  the  opinion  expressed 
in  the  American  case  of  Wolff  v.  Koppelt,  and  the  interest  attach- 
ed to  the  subject  from  the  decided  and  opposite  views  of  the  two 
distinguished  judges,  Lord  Mansfield  an*  Lord  BUenborough. 

The  discussion  of  the  subject  of  the  nature  and  extent  of 
guaranties  of  promissory  notes,  has  resulted  in  many  conflicting 
opinions,  not  only  between  the  Courts  of  diflerent  States,  but 
also  between  successive  judges  of  the  same  Court.  It  will  no 
doubt  be  found  that  this,  as  well  as  other  subjects  of  investiga- 
tion, might  have  received  a  more  careful  and  thorough  examina- 
tion. J.  W.  A. 

BuELiN'STOK,  September,  1859. 


PEEFACE 

TO  THE  THIKD  AMBEICAN  EDITION. 


The  value  of  Mr.  Fell's  admirable  work  has  been  appreciated 
by  the  profession,  the  second  American  edition  having  been 
rapidly  sold.  In  the  prepai-ation  of  this  edition  all  the  recent 
American  and  English  cases  accessible  to  the  editor  have  been 
examined  and  cited.  Following  the  body  of  the  work  is  an 
"  Appendix  of  Notes,"  arranged  according  to  the  treatment  of 
the  subject  in  the  body  of  the  treatise.  Upon  the  pages  of  the 
volume  letters  wiU  be  found  referring  to  the  pages  in  such  "  Ap- 
pendix of  Notes."  After  consulting  the  body  of  the  work, 
reference  should  in  every  case  be  had  to  the  "  Appendix  of  Notes." 

A  careful  index  has  been  prepared,  which,  it  is  hoped  will 
facilitate  the  consultation  of  the  notes ;  the  new  cases  will  be 
found  alphabetically  arranged  in  the  table  of  cases. 

The  reason  for  placing  the  notes  to  this  edition  in  an  appen- 
dix is,  that  the  notes  to  the  volume  are  already  so  voluminous, 
that  great  inconvenience  would  have  been  experienced,  both  by 
the  profession  in  consulting  the  work,  and  by  the  printer  in  pre- 
paring it,  if  another  cojirse  had  been  adopted. 

W.  M.  S. 
Albany,  N.  Y.,  May,  1873. 


IITEODUCTION 

TO    THE    FIRST    EDITION. 


The  universal  adoption  of  a  system  of  credit  in  all  mercantile 
transactions,  and  the  prBdigious  extent  to  which  that  system  is 
at  present  carried,  have  introduced,  or  at  least  very  much  in- 
creased, the  practice  of  requiring  counter-securities  against  such 
credit,  or  some  other  species  of  guaranty,  for  the  performance  of 
engagements  so  entered  into. 

The  subject  of  mercantile  guaranties  may,  therefore,  be  con- 
sidered as  one  of  the  first  consequence,  both  to  the  commercial 
world  and  the  profession  of  the  law.  Its  discussion  is  rendered 
peculiarly  important  at  this  time,  by  some  late  decisions  of  the 
Courts  which  have  interpreted  the  law  upon  the  subject  of  guar- 
anties, as  connected  with  the  provisions  of  the  statute  of  frauds, 
in  a  manner  entirely  different  from  that  which  had  been  usually 
received,  and  have  worked  a  material  change  (if  such  expression 
be  allowable)  in  the  law  itself. 

The  object  of  the  present  work  is  to  point  out  the  nature  and 
extent  of  that  change;  to  collect  and  arrange  the  authorities 
upon  the  subject  of  mercantile- guaranties,  and  connected  there- 
with ;  and  to  digest  them  into  something  like  system. 

Any  observations  that  have  occurred  upon  decided  cases,  as 
tending  to  interfere  with  other  decisions,  or  with  established 
principles,  are  introduced  in  an  Appendix ;  and  a  particular  dis- 
cussion is  there  given  of  the  principles  upon  which  the  decision 
in  the  case  of  Wain  v.  Warlters  is  founded  ;  as  this  is  the  lead- 
ing case  of  those  above  alluded  to,  as  having  wrought  a  material 
change  in  the  application  of  the  statute  of  frauds  to  the  subject 
of  guaranty.    The  Appendix  also  contains  a  few  of  the  leading 
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cases  themselyes ;  either  given  at  length,  or  pretty  fully  ab- 
stracted. 

As  the  subject  of  giving  characters  to  mercantile  houses,  for 
the  purpose  of  inducing  others  to  trust  them,  to  Clerks,  &c.,  to 
be  employed  in  mercantile  affairs,  and  of  entering  into  engage- 
ments for  their  fidelity,  are  intimately  connected  with  the  ques- 
tion of  guaranties,  it  may  not  be  immaterial  to  enter  briefly  into 
their  consideration. 

The  subject  of  del  credere  commissions  was  originally  intended 
to  have  formed  part  of  the  present  undlfertaking,  but  as  that  be- 
longs, more  particularly,  to  the  law  of  Principal  and  Agent, 
which  is  now  preparing  for  publication  by  another  professional 
gentleman,  and  is  to  be  a  part  of  his  work,  it  is  here  omitted. 


PREFACE 

TO  THE  SECOND  ENGLISH  EDITION. 


It  cannot  be  but  gratifying  to  the  Author  to  find,  that  in 
preparing  for  a  new  edition  of  this  work,  he  has  not  to  naake 
the  slightest  alteration  in  any  of  the  principles  originally  laid 
down.  On  the  contrary,  all  the  subsequent  decisions  haye  tended 
to  confirm  them. 

He  had,  indeed,  fully  expected,  from  the  doubts  which  have 
been  uniformly  expressed,  both  by  the  Bench  and  the  Bar,  upon 
the  decisions  in  the  cases  of  Wain  and  another  t.  Warlters,  and 
others  of  the  same  nature,  on  the  necessity  of  the  consideration 
being  in  writing,  as  well  as  the  promise,  that  he  should  have 
had  to  vary  the  statement  of  the  law  in  that  particular.  But, 
notwithstanding  those  doubts,  and  although  the  Court  of  Chan- 
cery has  gone  nearly  the  length  of  deciding  the  contrary  in  the 
case  of  Edgerton  v.  Matthews,  p.  351,  yet  the  same  principle  con- 
tinues to  be  adopted  in  the  Courts  of  Law,  and  must  therefore 
remain  as  it  originally  stood  in  this  work.  The  Author  cannot, 
however,  withdraw  his  observations  upon  those  decisions,  which, 
therefore,  still  remain  in  the  Appendix. 

Peeston,  Odoler  2, 1830. 
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CHAPTER  I. 


Of  the  Geneeal  Law  of  Guaranties,  and  the  Division 
OF  THE  Subject. 

1.  A  GUARANTY  is  a  promise  to  answer  for  the  payment 
of  some  debt,  or  the  performance  of  some  duty,  in  case  of 
the  failure  of  another  person,  who  is,  in  the  first  instance, 
liable  to  such  payment  or  performance. (a) 

2.  Such  promise  may  be  made,  either  by  deed,  or  pa- 
rol. (1) 

(a)  Appendix,  p.  479. 

(1)  It  is  now  well  settled  throughout  the  United  States,  that  a 
consideration  is  presumed  in  law,  in  the  case  of  promissory  notes 
and  bills  of  exchange.  Ifeither  ig  it  necessary  in  declaring  upon 
a  bill  or  note  to  allege  or  prove  in  the  first  instance  a  considera- 
tion for  its  execution.  Stevens  v.  Mclntire,  14  Maine,  14.  Eus- 
sell  V.  Hall,  20  Martin,  553.  Dugal  v.  Campbell,  1  Ohio  Eep. 
115.  United  States  v.  Price,  2  W.  C.  C.  E.  460.  "Bills  of  ex- 
change and  negotiable  promissory  notes  are  distinguished  from 
all  other  parol  contracts  by  the  circumstance  that  thej  sue  prima 
facie  evidence  of  valuable  consideration,  both  between  the  origi- 
nal parties  and  third  persons."  Mandeville  v.  Welch,  5  Wheat. 
177;  4,  Oond.  Eep.  189. 
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2  PEOMISE   BY   DEED. 

3.  Writing,  sealing,  and  delivery,  are  alone  essential  to 
the  validity  of  a  deed,  (a)  (a)  These  being  shown,  no  in- 
quiry can  be  made  as  to  the  consideration  ;  {b)  (b)  nor  can 
any  evidence  be  admitted  to  contradict,  or  explain,  any  thing 
appearing  on  the  face  of  the  deed,  excepting  upon  the 
grounds  of  fraud  or  illegality ;  and,  upon  failure  in  per- 
formance of  the  engagement,  the  remedy  of  the  obligee  is 
immediate  against  the  obligor. (c)  (1)  (c) 

(A)  See  App.  p.  480.  (b)  See  App.  p.  481.  (c)  See  App.  p.  481. 

(a)  Com.  Dig.  Fait.  A.  1.  2.  3. 

(6)  The  authority  of  Plowden  is  usually  cited,  for  maintaining  this  posi- 
tion; which  is  certainly  correct  The  passage  in  Plowden,  from  which  it  is 
taken,  is  on]y  the  argument  of  counsel;  but,  as  the  r,eason3  are  given  very 
forcibly,  and  seem  to  have  been  admitted  by  the  court,  they  are  subjoined. 

"  "When  the  agreement  is  by  deed,  there  is  move  time  for  deliberation.  For, 
when  a  man  passes  a  thing  by  deed,  first,  there  is  the  determination  of  the 
mind  to  do  it,  and  upon  that,  he  causes  it  to  be  written,  which  is  one  part  of 
deliberation ;  and  afterward,  he  puts  his  seal  to  it,  which  is  another  part  of 
deliberation;  andlastly,  he  delivers  the  writing  as  his  deed,  which  is  the  con- 
summation of  his  resolution.  And,  by  the  delivery  of  the  deed  by  him  who 
makes  it,  to  him  to  whom  it  is  made,  he  gives  his  assent  to  part  with  the 
thing,  contained  in  the  deed,  to  him  to  whom  he  deliveis  the  deed  :  and  this 
delivery  is  a  ceremony  in  law,  signifying  fully  his  good  will,  that  the  deed 
should  pass  from  him  to  the  other.  So  that  there  is  a  great  deliberation  used 
in  making  deeds;  for  which  reason,  they  are  received  as  a  lien  final  to  the 
party,  without  examining  upon  what  cause  or  consideration  they  are  made." 
Plowd.  308.     And  Cowel's  Inst.  178.     Crompt.  J.  C.  49.  6.  are  there  cited. 

This  is  adopted,  as  authoritj;,  in  Viner's  Abridgment.  Title  Nudum  pactum 
A.  7.  and  in  Comyn's  Digest,  Agreement  B.  2.  but  there,  carried  farther  than 
authorized  by  Plowden.     See  c.  in.  pi.  3.  note  (1.) 

(c)  A  promise  to  pay  the  debt  of  another  in  writing  and  under  seal  is  not 
within  the  statute  of  frauds,  nor  any  decision  under  it.  A  covenant  of  itself 
oonoluaively  imports  consideration,  so  that  it  is  not  necessary  that  it  should 
be  set  forth  in  the  deed.    Livingston  v.  Tremper,  4  Johns.  Eep.  416. 

Tan  U'ess,  J.  in  the  same  case  says,  the  statute  of  frauds  was  never  meant 
to  alter  the  Common  Law.  Any  promise  under  seal  was  valid  at  common 
law.  The  seal  imports  a  consideration,  as  much  as  if  it  was  expressed  in  so 
many  words.  The  statute  of  frauds  says  merely,  that  a  promise  to  pay  the 
debt  of  another  shall  not  be  vq.lid,  unless  in  writing.  It  has  no  applioation  to 
a  writing  under  seal. 

(1)  Upon  the  ground  of  fraud,  the  consideration  may  be  made 
the  subject  of  inquiry — that  is  with  respect  to  its  inadequacy  or 
inequality.  Gwyne  v.  Heaton,  1,  Browne's  Ch.  Eep.  p.  10.  In 
the  case  of  Bardiston  v.  Lingvode  (3  Atk.  133)  &  Chesterfield  v. 


PAROL  PROMISE.  3 

4.  A  parol  promise  duly  made,  upon  adequate  considera- 
tion, is  equally  binding  with  a  promise  by  deed,  (a)     But, 
(a)  See  Appendix,  p.  482. 

Janisen,  Lord  Hardwicke  treats  inequality  of  the  consideration 
in  a  sealed  instrument  as  a  mark  of  fraud.  It  may  be  inquired 
into  in  connexion  with  other  circumstances  tending  to  show  the 
same  fact.  In  Howard  v.  Edgell,  17  Vt.  27,  it  is  made  the  sub- 
ject of  inquiry  in  connection  with  other  circumstances  tending 
to  show  fraud. 

In  the  State  of  Xew  York,  there  is  a  statute  provision  to  this 
effect.  In  the  case  of  Talmadge  v.  Wallis,  11  Wend.  106,  which 
was  an  action  upon  a  sealed  note,  the  court  say :  "  the  question 
of  law  raised  by  these  pleas,  except  the  last,  is  whether  a  failure 
of  consideration  can  be  pleaded  to  an  action  brought  on  a  sealed 
instrument.  The  cases  referred  to  by  the  plaintiff's  counsel 
show  that  anterior  to  the  Eev.  Statutes,  that  question  was  settled 
in  the  negative ;  but  by  these  Statutes  2,  K.  S.  406,  407,  it  is  en- 
acted that  in  every  action  upon  a  sealed  instrument,  the  seal 
thereof  shall  be  only  presumptive  evidence  of  a  sufficient  con- 
sideration, which  may  be  rebutted  in  the  same  manner,  and  to 
the  same  extent,  as  if  such  instrument  were  not  sealed;  provided 
such  defence  be  pleaded,  or  notice  given  thereof.  In  this  respect 
there  is  now  no  distinction  between  a  note  with  a  seal  or  with- 
out one.  The  defence  is  therefore  a  good  one  as  it  is  now 
pleaded."  This  case  which  makes  no  distinction  between  a 
sealed  note  and  other  sealed  instruments,  is  confirmed  by  the  case 
of  T.  ,  25  Wend.  107,  which  was  an  action  upon 

a  bond.  The  following  is  the  language  of  the  court :  "  The 
Statute  relative  to  evidence  in  certain  cases,  2  E.  S.  406,  and  77, 
78,  places  the  defence  to  actions  on  sealed  instruments  in  respect 
to  want  of  consideration  total,  or  partial,  upon  the  same  footing 
with  defences  to  actions  upon  instruments  not  under  seal,  except 
so  far  as  relates  to  the  form  of  pleading.  In  respect  to  which, 
the  statute  requires  that  the  defence  to  an  action  on  a  sealed  in- 
strument, to  be  available,  must  be  pleaded  or  notice  given  of  it." 

The  language  of  the  court  in  the  17  Vermont,  cited  above  is, 
that  "although  now  inadequacy  of  consideration  in  a  contract 
will  not  of  itself  substantiate  a  charge  of  fraud,  yet,  when  gross, 
and  connected  with  other  circumstances  of  a  suspicious  charac- 
ter, it  may  furnish  ground  to  induce  a  Court  of  Chancery  to 
rescind  the  contract. 


4  CONSIDERATION. 

as  there  are  many  requisites  to  the  validity  of  a  parol  pro- 
mise of  guarantee,  it  will  be  convenient  to  consider,  in  the 
first  place,  what  those  requisites  are  :  and,  when  the  validity 
of  such  parol  promise  is  once  established,  what  further  in- 
quiries remain  upon  the  subject,  will  be,  in  a  great  mea- 
sure, equally  applicable  to  undertakings  by  parol,  and  by 
deed. 

5.  Every  agreement,  not  under  seal,  is,  in  law,  regarded 
as  a  parol  agreement ;  (a)  (a)  and  will  not  be  binding,  unless 
made  upon  adequate  consideration. 

6.  That  consideration  must  be,  either  a  matter  of  advan- 
tage to  the  promiser,  or  detriment  to  the  promisee,  or  both, 
brought  about,  in  consequence  of  the  previous  request,  ex- 
press or  implied,  of  the  promiser.  Or,  as  it  is  expressed  by 
Mr.  Justice  Yates,  in  delivering  his  opinion  in  the  case  of 
Pillau  and  another  v.  Van  Mierop  and  another,  (b)  "(c)Per- 

(a)  See  Appendix,  p.  482. 

(«)  Tide.  post.  12. 

(6)  3  Bur.  1663. 

(c)  This  rule  of  consideration  is  adopted  by  Mr.  Sergeant  "Williams  in  his 
notes  to  Saunders's  Reports,  in  the  very  words  of  Mr.  Justice  Tates,  (Forth 
and  Staunton,  1  Saund.  211.  not.  2.  at  the  end,)  and  the  following  additional 
cases  are  there  cited.  Coggs.  v.  Bernard,  2  Lord  Raym.  719.  Neratt  v.  Wal- 
lace, 3  T.  R.  24.  PuUen  v.  Slates  (Stokes)  2  H.  Bl.  212.  See  Barber  v.  Pox, 
2  Saund.  130. 

The  doctrine  in  Plowden  is  the  one  generally  received  and 
adopted  here.  Of  course  where  that  is  the  case  the  legal  import 
of  the  seal  would  preclude  all  inquiries  arising  relative  to  the 
consideration.  It  would  answer  that  rigid  construction  of  the 
statute  which  includes  in  the  word  '  agreement,'  the  idea  of  a 
consideration.  The  Statute  of  New  York  is  a  marked  innova- 
tion upon  this  doctrine  previously  established  and  held,  in  that 
as  well  as  the  other  States,  which  have  adopted  the  common 
law. 

In  Indiana,  by  statute,  the  consideration  of  specialties  and 
other  contracts,  conveyances  of  real  estate  and  negotiable  paper 
excepted,  may  be  inquired  into  under  special  pleas,  or  given  in 
evidence  on  a  trial  at  law.    See  10. 
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haps  the  best  rule  is,  that  any  damage,  or  any  suspension  of 
his  right,  or  any  possibility  of  loss,  occasioned  to  the  Plain- 
tiff, by  the  promise  of  another,  is  a  suflSicient  consideration 
for  such  promise ;  and  will  make  it  binding,  although  no 
actual  benefit  accrues  to  the  party  promising."  (a) 

7.  And,  in  any  action,  brought  upon  such  promise,  the 
consideration  for  it  must  be  stated,  and  proved, 

8.  For  the  benefit  of  trade,  bills  of  exchange,  and  pro- 
missory notes,  are  excepted  out  of  this  rule  of  consideration  ; 
and  put  on  the  same  footing  with  deeds,  and  other  special- 
ties, (b) 

9.  As,  for  instance  :  In  an  action  upon  a  bill,  or  note,  no 
consideration  need  be  proved.  But,  if  there  be  really  a 
want  of  consideration,  in  the  giving,  or  transferring  them, 
they  may  be  impeached,  by  evidence  of  such  want  of  con- 
sideration. 

Thus,  in  the  case  of  Jeffrey's  v.  Austin  (a)  which  was  an 
action  brought  by  the  payee,  against  the  maker  of  a  promis- 
soiy  note,  Erye,  Ch.  J.  admitted  the  defendant  to  prove, 
that  the  note  was  delivered  in  the  nature  of  an  escrow,  viz. 
as  a  reward,  in  case  of  a  certain  event  to  be  brought  about 
by  the  defendant,  but  which  he  did  not  effect ;  and,  there- 
fore, the  note  was  void,  for  want  of  a  consideration.  (6) 

10.  The  distinction  herein,  between  bills,(c)  notes,  and  spe- 
(A)  See  Appendix,  p.  482.  (b)  See  Appendix,  p.  484. 

(a)  Str.  674.  BuU.  If.  P.  274. 

(6)  In  the  text  of  Blackstone  (2  vol.  p.  446,)  it  is  laid  down  "That,  if  a 
man  gives  a  promissory  note,  he  shall  not  be  permitted  to  aver  the  want  of  a 
consideration,  in  order  to  evade  the  payment.  The  very  note,  from  the  sub- 
scription of  the  Drawer,  carries  with  it  iatemal  evidence  of  a  good  considera- 
tion." And  Lord  Kaym.  760.  is  cit«d  as  an  authority.  But,  this  must  only 
be  understood,  where  such  note  is  in  the  hands  of  a  lona  fide  holder  for  a 
good  consideration ;  and  not  where  the  demand  is  made  by  the  original  payee. 
Qn,  as  to  the  case  of  a  promissory  note  made  and  delivered  by  way  of  gift.(b) 
Tate  V.  Bilbert,  2  Tes.  juu.  Ill,  115,  <fco. 

(c)  A  father  from  affection  merely,  gave  his  son  a  promissory  note  for  1,000 
dollars,  payable  to  him  or  order  60  days  after  date,  value  received.  In  an 
action  brought  by  the  son  against  the  executor  of  his  father,  to  recover  the 
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cialties,  is,  that  bills  and  notes  may  be  impeached  for  want 
of  consideration  only  ;  but  to  impeach  a  specialty  there 
must  be  something  fraudulent  or  illegal  in  the  transaction  ; 
and  the  want  of  consideration  alone  is  not  sufficient,  (a) 

11.  But  though  a  consideration  is  necessary  to  the  validity 
of  a  bill  or  note,  yet  none  need  appear  upon  the  face  of  it ; 
but  it  shall  be  presumed.  This  doctrine  was  formerly  much 
controverted — but  was  finally  settled  in  the  case  of  White 
V.  Ledvvick,  (6)  and  has  not  been  called  in  question  since. 

12.  It  has  been  questioned  whether  a  note  of  guaranty, 
in  a  mercantile  case,  should  not  be  considered  in  the  same 
light.  It  is  a  promise,  either  absolute  or  conditional,  to 
pay,  either  a  sum  certain,  or  an  uncertain  but  ascertainable 
sum  :  and  it  was  considered  by  Lord  Mansfield,  Mr.  Justice 
Wilmot,  and  Mr.  Justice  Aston,  in  the  case  of  Pillan  and 
another  v.  Van  Mierop  and  another,  (c)  before  mentioned, 
that  an  undertaking  of  this  nature,  being  in  writing,  and  in 
a  mercantile  transaction,  came  within  the  same  reason  as  a 
bill  of  exchange,  or  promissory  note  ;  and  ought  to  be  gov- 
erned by  the  same  laws  (df     That  case,  however,  was  ulti- 

(a)  Supra  pi.  3  note  (1)  * 

(6)  B.  E.  H.  25  G.  3.    Bayley  on  Bflls,  p.  13.  n.  («) 

(c)  3.  Bun-.  1663.    Abstracted  in  Appendix  No.  1. 

(d)  See  the  opinions,  here  intirnated,  commented  upon ;  and  the  general 
law  of  consideration  discussed  in  Evens  Translation  of  Pothier  on  Contracts. 
Appendix  No.  II.  a  vol.  p.  19. 

amount  of  the  note,  it  was  held,  that  the  action  could  not  be  maintained  :  for 
it  was  not  a  donatio  causa  mortis,  nor  a  valid  gift  of  so  much  money,  but  a 
mere  promise  to  give,  and  hlood  or  natural  affection  is  not  sufficient  considera- 
tion to  support  a  simple  executory  contract.  Fink  v.  Cox.  18.  Johns.  Eep 
145.  (A.) 

(A)  See  Appendix,  p.  485. 

*The  case  of  Pillans  and  Eose  v.  Van  Mierop  and  Hopkins, 
(.3  Burrow,  1663,)  has  been  overruled  both  here  and  in  England. 
Ballad  v.  Walker,  decided  in  January  term,  1803.  (3  Johns. 
Cas.  60.)  Rann  v.  Hughes,  7  Term.  Rep.  346  in  the  note. 
Robert  on  Frauds,  7. 
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mately  decided,  upon  the  ground  of  there  being,  in  fact,  a 
sufficient  apparent  consideration.  Therefore,  the  opinions 
of  the  Judges,  there  expressed  upon  the  present  point,  can 
be  considered  merely  as  dicia  ;  and  are  commented  upon,  as 
erroneous,  by  Lord  Chief  Baron  Skynner,  in  delivering  the 
opinion  of  the  Judges,  to  the  House  of  Lords,  upon  a  writ 
of  error,  in  the  case  of  Rann  and  another,  executors,  v. 
Hughes,  administratrix,  (a)  The  general  rule  laid  down,  in 
the  last  mentioned  case,  as  applicable  to  the  present  subject, 
is,  "That  all  contracts,  if  they  be  merely  written,  and 
not  specialties,  are  parol ;  and  a  consideration  must  be 
proved."  (1) 

13.  Another  point,  urged  in  the  last  case,  was,  that  the 
(fourth  section  of  the  statute  of  frauds  had  taken  away  the 
necessity  of  a  consideration,  in  cases  coming  within  the  scope 
of  its  provisions.  But  this  position  is  denied  by  Chief  Baron 
Skynner,  in  delivering  judgment,  and  thus  commented  upon. 
"  The  statute  of  frauds  was  made  for  the  relief  of  personal 
Representatives,  and  others,  and  did  not  intend  to  chai'ge 
them  farther  than  by  common  law,  they  were  chargeable." 
His  Lordship  then  read  those  sections  of  that  statute,  which  . 
relate  to  the  present  subject ;  and  observed,  that  "  the  words 
were  merely  negative  ;  and  that  Executors  and  Administra- 
tors should  not  be  liable  out  of  their  own  estates,  unless  the 
agreement,  upon  which  the  action  was  brought,  or  some 
(a)  7  Brown  P.  C.  556.     7  E.  K.  350.  note  (a) 

(1)  In  the  United  States  this  depends  upon  the  statutes  of  the 
several  States.  The  statute  of  New  York  requires  that  the  con- 
sideration should  be  expressed  in  the  contract  of  guaranty  itself, 
but  generally,  in  mercantile  guaranties,  if  co-temporaneous  with 
the  note  or  bill  guarantied,  the  consideration  of  the  note  or  biil 
is  said  to  support  the  promise  of  guaranty,  and  if  made  after, 
the  consideration  may  be  shown  either  by  parol,  alhmde,  or  from 
memoranda  connected  with  the  contract.  See  cases  cited  in 
notes  to  Chap.  3,  PL  3  and  6. 
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memorandum  thereof,  was  in  writing,  and  signed  by  the 
party.  But  this  does  not  prove  that  the  agreement  was  still 
not  liable  to  be  tried  and  judged  of,  as  all  other  agreements 
merely  in  writing  are,  by  the  common  law ;  and  does  not 
prove  the  converse  of  the  proposition,  that,  when  in  writing, 
the  party  must  be,  at  all  events,  liable." 

14.  The  common  law,  then,  requires  that  there  should  be 
a  sufficient  consideration  to  support  a  promise  of  guaranty ; 
and  the  statute  of  frauds  adds  a  farther  requisite  in  the  fol- 
lowing words : 

"  That  no  action  shall  be  brought,  whereby  to  charge  the 
defendant,  upon  any  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person  ;  unless  the  agree- 
ment, upon  which  such  action  shall  be  brought  or  some 
memorandum,  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized."  (a)* 

15.  Upon  the  wording  of  this  statute,  as  counected  with 
the  subject  of  guaranties,  three  questions  will  arise. 

First — What  is  a  "  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriage,  of  another  person,"  within  the  mean- 
ing of  the  statute  ?  (a) 

Secondly — What  is  a  sufficient  "memorandum  or  note" 
of  the  agreement? 

Thirdly — What  is  a  sufficient  "  writing  "  and  "  signing  ?" 

The  validity  of  the  promise,  as  affected  by  the  statute, 

being  ascertained,  it  will  then  remain  to  inquire. 

(A)  See  Appendix,  p.  485. 
(a)  29  Car.  2.  c.  3.  s.  4. 

*  A  promise  made  by  a  principal  to  his  agent  to  indemnify 
the  latter  for  a  loss  sustained  by  him  in  the  principal's  service, 
occasioned  by  the  wrongful  act  of  a  third  person,  is  not  a  pro- 
mise to  answer  for  the  debt,  default  or  miscarriage  of  another 
within  the  statute  of  frauds.  Stocking  v.  Sage,  and  others,  3  Con. 
Kep.  519. 
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Fourthly — Into  the  extent  and  construction  of  the  pro- 
mise. 

Fifthly — Into  the  rights  and  remedies  of  the  party  or 
parties,  to  whom  the  promise  is  made  ;  and, 

Lastly — Into  the  rights  and  remedies  of  the  party  or  par- 
ties, making  the  promise. 


CHAPTER  II. 

What  is  a  Pkomise  to  answer  foe  the  Debt,  Default 
OR  Miscarriage,  op  another  Person,  Within  the 
Meaning  of  the  Statute  of  Frauds. 

1.  Such  promise  may  be  made,  after  the  debt,  default,  or 
miscarriage,  of  the  other  person  hath  accrued. 

2.  Or  it  may  be  made  before,  or  at  the  time  of  its  accru- 
ing. 

3.  If  the  transactions  between  the  original  debtor  or  de- 
faulter, and  the  person  to  whom  he  is  liable,  have  accrued 
prior  to  the  promise  of  a  third  person  to  answer  for  such 
debt  or  default ;  then,  it  is  clear,  that  the  promise  of  such 
third  person  comes  within  the  express  words  of  the  statute  : 
and  an  agreement  in  writing  must  be  entered  into,  sufficient 
to  satisfy  its  provision. 

This  is  admitted,  in  all  cases  upon  the  subject ;  but  many 
doubts  have  arisen,  as  to  what  shall  be  considered  a  debt, 
default,  or  miscarriage,  within  the  meaning  of  the  act. 

4.  And,  first.  Such  debt  or  default  must  be  subsisting, 
or  at  least  arising  out  of  a  subsisting  contract  ;  and  not  a 
mere  demand,  as  for  damages  arising  out  of  a  tort,  to  which, 
in  the  event,  the  party  may,  or  may  uot  be  liable. 

This  position  will  be  exemijlified  in  the  cases  of  Read, 
executor,  v.  Nash,  (a)  and  Fish  v.   Hutchinson  (6)  and  the 
distinction  drawn,  by  the  Judges,  between  them, 
(o)  1  WUs.  305.  (&)  2  Wils.  94. 
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In  the  former  case,  one  Tuack,  the  plaintiff's  testator,  had 
brought  an  action  of  assault  against  Johnson.  The  cause 
being  called  on  in  court,  the  defendant  Nash,  then  beino- 
present,  promised,  verbally,  to  pay  Tuack  fifty  pounds  and 
costs,  if  he  would  withdraw  his  record.  Tuack,  relying 
upon  this  promise,  withdrew  his  record  accordingly  ;  and 
no  farther  proceedings  were  had  in  the  action.  The  money 
not  having  been  paid  to  Tuack  in  his  lifetime,  the  plaintiff, 
his  executor,  brought  an  action  against  Nash,  who  pleaded 
the  statute  of  frauds,  and  that  there  was  no  agreement  in 
writing  touching  the  promise. 

To  this  plea,  the  plaintiff  demurred  ;  and  after  two  argu- 
ments, it  was  decided  by  the  court,  unanimously,  that  this 
was  not  a  promise  within  the  statute  ;  for  Johnson  was  not 
a  debtor  ;  he  did  not  appear  to  have  been  guilty  of  any  de- 
fault or  miscarriage  :  and  there  might  have  been  a  verdict 
for  him.  "  He  never  was  liable  to  the  particular  debt,  dam- 
ages, or  costs." 

In  the  case  of  Fish  v.  Hutchinson,  (a)  the  plaintiff  declared, 
that  whereas  one  A.  was  indebted  to  him  in  a  certain  sum 
of  money,  and  he  had  commenced  an  action  for  the  same, 
the  defendant,  in  consideration  that  the  plaintiff  would  stay 
his  action,  promised  to  pay  the  money  due  to  him  by  A. 

Demurrer  and  joinder  (6) 

(a)  2  Wils.  94. 

(6)  There  seems  to  be  some  mistake  in  this  report,  as  it  is  difficult  to  con- 
ceive how  this  point  could  have  come  before  a  court  on  demurrer  to  the  decla- 
ration. For  it  has  been  always  held,  that  the  declaration  need  not  state  the 
promise  to  have  been  in  writing.  It  is  probable,  that  the  statute  was  pleaded 
by  the  defendant,  and  the  plea  demurred  to,  as  in  the  former  case.  The  fact 
would  be  at  once  ascertained  from  the  record ;  but  there  is  no  reference  in  the 
report  either  to  the  number  of  the  roll,  or  to  the  term  in  which  issue  was 
joined,  to  give  a  clue  to  the  record,  which  consequently  cannot  be  referred  to 
without  very  great  labor,  or  extreme  good  fortune. 

This  circumstance  has  baffled  the  Author's  researches  in  the  present  in- 
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Mper  totam  Curiam :  "  This  case  is  very  clearly  within 
the  statute.  For  here  is  the  debt  of  another  person  still  sub- 
sisting, and  a  promise  to  pay  it.  It  is  not  like  the  case  of 
Read  v.  Nash,  (a)  In  that  case,  there  was  no  debt  in  an- 
other, it  being  an  action  of  battery  ;  and  it  could  not  be 
kaown,  before  trial,  whether  the  plaintiff  would  recover  any 
damages  or  not.  But,  in  the  present  case,  there  is  the  debt 
of  another  still  subsisting,  and  a  promise  to  pay  it. 

5.  Secondly.     The  promise  must  be  to  incur  the  same,  or 
part  of  the  same  liability  which  the  original  debtor  was  sub- 
ject to.(l) 
(a)  1  "WUs.  305. 

stance,  and  in  two  or  three  others,  ia  the  coirrse  of  his  inquiries,  with  a  view 
to  this  work. 

The  old  reports,  for  the  most  part,  give  the  number  of  the  roll,  and  it  wonld 
be  a  great  improvement,  verf  easily  attained,  if  the  modem  reports  did  the 
same. 

(1)  "  The  promise  must  be  to  incur  the  same,  or  part  of  the 
same  liability  which  the  original  debtor  was  subject  to." 

The  inference  from  this  proposition  is,  that  there  is  a  liability 
incurred,  on  the  part  of  the  principal,  and  that  it  is  necessary  in 
order  to  constitute  a  binding  contract  with  the  guarantor  that 
it  should  have  been  made  for  this  identical  liability.  If  the 
promise  of  the  guarantor  is  for  the  payment  of  some  debt,  or 
the  performance  of  some  act  different  from  that  which  the  prin- 
cipal was  held  to  pay  or  perform,  it  would  not  be  within  the 
statute  because  it  would  not  be  an  undertaking  to  answer  for  the 
debt,  default,  or  miscarriage  of  another.  It  is  not  the  liability 
for  which  the  principal  is  holden. 

The  case  of  Chater  v.  Becket,  7  T.  E.  301,  cited  under  propo- 
sition sixth,  appears  to  the  editor  to  illustrate  this  proposition, 
equally  with  that,  as  well  as  all  other  cases  of  that  class  where 
the  promise  is  not  susceptible  of  a  division. 

In  that  case,  it  will  be  observed,  that  there  was  an  indebted- 
ness on  the  part  of  Han-ison  the  insolvent,  part  of  which  indebt- 
edness the  defendant  undertook  to  pay— together  with  certain' 
expenses,  which  the  plaintiff  claimed,  but  which  the  principal 
was  not  holden- to  pay. 
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Thus,  in  the  case  of  Read  v.  Nash  (a)  above  cited,  the 
(a)  1  "WUs.  305. 

The  agreement  was  held  entire,  and  therefore  the  undertaking 
to  pay  the  expenses  made  it  different  from  the  original  obliga- 
tion, and  the  defendant  could  not  be  said  to  have  undertaken  to 
answer  for  Harrison's  debt. 

The  cases  where  a  variation  or  difference  arises  between  the 
liability  of  the  principal  and  the  guarantor,  show  the  introduc- 
tion into  the  guarantors  undertaking  of  some  liability  on  his 
part  in  behalf  of  the  principal  for  which  the  principal  would  not 
be  holden.  It  would  be  unjust  that  the  guarantor  should 
increase  the  liability  of  the  principal,  and  therefore  where  the 
contract  is  not  susceptible  of  division  it  is  said  that  the  entire 
agreement  is  withdrawn  from  the  operation  of  the  statute. 

The  same  principle  is  recognised  and  enforced  in  the  subse- 
quent cases  of  Cooke  v.  Tombs,  and  Lea  v.  Barber,  the  principle 
of  which  is  stated  under  Prop.  6,  p.  15,  with  respect  to  the  appli- 
cability of  the  statute  to  contracts  of  a  like  description,  arising 
under  another  clause  of  the  statute.  These  were  contracts,  as  it 
appears,  for  the  purchase  of  lands,  (and  personal  property,)  and 
inasmuch  as  that  part  of  the  contract  relating  to  the  purchase 
of  lands  was  void,  not  being  in  writing,  the  contract  was  treated 
as  entire,  and  therefore  void. 

These  cases,  based  upon  the  hypothesis  that  the  additional 
undertaking  on  the  part  of  the  guarantor,  making  himself  liable 
beyond  the  original  liability  of  the  principal,  constitutes  another 
agreement,  which  takes  it  out  of  the  statute,  appear  to  be  in 
point,  and  perfectly  illustrative  of  the  proposition  above  stated. 

The  case  of  Eead  v.  Nash  appears,  though  illustrative  more 
remotely  so,  than  the  cases  above  referred  to.  The  decision  in 
the  case  of  Bead  v.  Nash,  that  the  indebtedness  incurred,  if  any, 
was  original  and  not  collateral,  would  indicate  a  promise  on  the 
part  of  the  defendant  independent  of  any  other  person's  pro- 
mise, which  would  appear  to  be  taking  from  the  case  the  very 
quality  which  would  make  it  illustrative  at  all— for  being  an 
independent  promise  it  not  only  does  not  "incur  the  same,  or 
part  of  the  same,  liability  which  the  original  debtor  was  subject 
to,"  but  it  does  not  incur  any  liability  of  any  other  person,  leav- 
ing no  basis  for  the  objection  that  it  is  not  the  same  liability. 

In  that  case,  (Bead  v.  Nash,)  the  promise  was  made  in  consid- 
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court  added,   "  The  true  distinction  is  between  an  original 


eration  that  the  plaintiff's  testator  would  withdraw  a  suit  of 
assault  which  he  had  brought  against  one  Johnson.  No  verdict 
had  been  had  in  the  case — there  was  no  debt  existing — no  lia- 
bility had  been  incurred.  The  promise  of  the  defendant  was 
therefore  decided  to  be  an  original  promise,  and  not  within  the 
statute  of  frauds.  But  in  no  sense  can  it  be  said  to  be  without 
the  statute,  because  it  was  not  the  same  as  the  liability  of  the 
principal,  (Johnson) ;  for  there  was  no  liability  existing  on  the 
part  of  the  principal,  as  a  principal  in  connection  with  Nash  as 
guarantor. 

This  case  illustrates  the  previous  proposition  of  the  author 
that  there  must  be  some  certain  liability  on  the  part  of  the  prin- 
cipal in  contradistinction  from  an  uncertain  and  unliquidated 
claim  in  damages. 

The  case  of  Williams  v.  Leper,  cited  in  support  of  this  propo- 
sition, was  that  of  a  promise  made  by  a  broker  employed  to  sell 
the  effects  of  an  insolvent,  a  tenant,  to  the  landlord  to  pay  cer- 
tain rent  due,  in  consideration  that  the  landlord  would  desist 
from  distraining.  The  sum  due  from  the  tenant  was  a  fixed 
sum.  In  this  case  the  amount  which  the  broker  assumed  was 
the  same  as  the  indebtedness  of  the  tenant.  The  landlord's  right 
of  distress  was  held  to  be  a  lien  upon  the  goods,  which  must  be 
first  removed  before  the  goods  could  be  sold  for  the  benefit  of 
the  insolvent's,  the  tenant's  creditors.  The  broker's  promise  to 
pay  the  amount  in  consideration  of  the  withdrawal  of  the  lien 
was  held  not  to  be  within  this  statute.  The  principle  contained 
in  the  case  is,  merely  that  the  circumstances  of  the  case  show, 
an  original  and  not  a  collateral  undertaking  on  the  part  of  the 
broker,  not  that  there  was  no  debt  due  from  the  principal,  and 
therefore  nothing  to  sustain  the  broker's  promise,  for  there  was 
a  certain  sum  due  for  rent ;  nor  that  the  defendant's  promise 
was  not  for  the  same  debt,  for  it  was  the  rent  due  which  he 
agreed  to  pay. 

Proposition  6  is  an  obvious  inference  or  corollary  from  the 
statute,  and  involves  the  principle  noticed  in  the  previous  propo- 
sition. There  must  not  only  be  a  subsisting  liability  on  the  part 
of  the  principal,  as  decided  in  the  case  of  Fish  v.  Hutchinson, 
and  a  subsisting  liability,  certain  and  fixed,  in  contradistinction 
to  a  claim  for  damages,  for  which  the  party  may  or  may  not  be 
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promise,  and  a  collateral  promise,  (a)     The  first  is  out  of  the 
(a)  As  in  the  use  of  the  term  collateral  promise,  see  14.  note  2. 

liable,  as  appears  from  the  case  of  Read  t.  Nash,  and  stated  in 
the  fourth  proposition,  but  the  promise  must  be  to  incur  the 
same,  or  a  part  of  the  same  liability.  All  other  objections  being 
removed  to  the  guaranty,  it  having  been  decided  to  be  a  collat- 
eral undertaking,  still  it  is  of  the  very  nature  of  the  promise 
that  it  should  not  be  enlarged  so  as  to  make  another  and  differ- 
ent promise.  Eeference  may  here  be  made  to  the  case  of  Kirk- 
ham  V.  Martyr,  2  B.  &  A.  613,  stated  in  Theobold,  p.  37,  under 
the  head  of  "  Interpretation  of  Special  Promise,"  in  which  the 
case  of  Read  v.  Nash  was  commented  upon,  and  distinguished 
by  the  learned  judge  in  the  case  of  Kirkham  v.  Martyr  from  that 
case.  It  is  said  in  Theobold  that  "  the  singularity  of  the  facts 
in  the  two  last  mentioned  cases,  (Read  v.  Nash,  and  Kirkham  v. 
Martyr,)  is  such  that  the  learned  editors  of  Saunder's  Reports 
have  argued  from  the  opposition  of  the  judgments  that  the  lat- 
ter overruled  the  former — an  opinion  to  which  Mr.  Theobold 
assents,  under,  however,  a  qualification. 

The  case  of  Kirkham  v.  Martp"  was  one  where  the  defendant's 
son  had  taken  the  plaintiff's  horse  without  leave,  and  killed  him 
by  over-riding;  and  the  defendant,  in  consideration  that  the 
plaintiff  would  not  bring  an  action  for  this  injury,  promised  the 
plaintiff  to  pay  him  a  sum  of  money. 

Mr.  Theobold  says  "  in  both  cases  an  injury  had  been  commit- 
ted, the  appropriate  remedy  for  which  was  an  action  ex  delicto  j 
in  both  a  third  person  promised  a  specific  compensation ;  the 
consideration  of  the  promise  in  both  was  similar;  in  neither 
does  it  appear  that  the  wrong-doer  confessed  the  wrongful  act ; 
in  neither  was  he  a  party  to  the  promise,  and  therefore  in  both 
the  promise  of  the  defendant  was  an  original  promise." 

He  speaks  with  deference  of  the  opinion  of  the  learned  judge, 
and  says  that  "if  his  distinction  was  that  in  the  latter  case  the 
promise  was  a  collateral  one,  then  the  latter  case  cannot  be  con- 
sidered as  overruling  the  former,  because  in  the  former  case  the 
court  regarded  the  promise  of  the  defendant  as  an  original  one." 

It  will  be  found,  by  reference  to  the  opinion  of  the  judge,  that, 
that  was  the  very  distinction  which  was  taken,  and  consequently 
the  reason  for  holding  that  this  overrules  the  case  of  Read  v. 
Nash  is  removed.     The  language  of  the  court  in  Kirkham  v. 
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statute  ;  the  latter  is  not,  when  it  is  to  pay  the  debt  of 
another,  already  contracted," 

And  in  Williams  v.  Leper,  (a)  Mr.  Justice  Aston,  in  com- 
(o)  3  Burr.  1818,  text.  post.  7. 

Martyr,  is  as  follows :  "  The  case  of  Read  v.  Nash  is  very  dis- 
tinguishable from  this ;  the  promise  there  was  to  pay  a  sum  of 
money  as  an  inducement  to  withdraw  a  record  in  an  action  of 
assault  against  a  third  person.  It  did  not  appear  that  the  de- 
fendant in  that  action  had  ever  committed  the  assault,  or  that  he 
had  ever  been  liable  in  damages;  and  the  case  was  expressly 
decided  on  the  ground  that  it  was  an  original  and  not  a  collat- 
eral promise.  Here  the  son  had  rendered  himself  liable  hy  his 
wrongful  act,  and  the  promise  was  expressly  made  in  considera- 
tion of  the  plaintiff's  forbearing  to  sue  the  son,  I  therefore 
think  the  non-suit  was  right." 

In  fact  Mr.  Theobold  admits  that  the  court  did  put  it  upon 
this  ground,  but  still  intimates  in  the  following  language  that 
upon  the  facts  the  cases  are  inconsistent  with  each  other,  namely : 
"  If  after  all  an  antinomy  is  conceived  to  exist  in  the  cases  of 
Read  v.  Nash,  and  Kirkham  v.  Martyr,  it  consists  merely  in  this, 
that  in  the  one  facts  were  considered  as  constituting  an  original 
promise,  which  in  the  other,  though  essentially  the  same,  were 
considered  as  constituting  a  collateral  promise." 

We  conceive  that  there  is  this  difference  between  the  cases  of 
Read  v.  Nash,  and  Kirkham  v.  Martyr,  namely,  that  in  the 
former  case  the  trespass,  ^r  wrong  done,  is  not  treated  by  the 
court  as  an  admitted  fact.  It  is  inferred  only  from  the  fact  that 
proceedings  had  been  commenced  against  the  principal,  whereas 
in  the  latter  case  the  court  proceed  upon  the  ground  that  a 
wrong  had  been  done  by  the  principal.  This  is  further  manifest 
from  the  circumstance  that  a  different  principle  is  evolved  from 
the  two  cases.  In  the  case  of  Read  v.  Nash,  the  important  ques- 
tion was  whether  there  could  be  such,  a  liability  in  debt  inferred 
from  the  case  as  to  render  the  promise  of  the  defendant  collat- 
eral as  a  guarantor.  In  the  case  of  Kirkham  v.  Martyr,  admit- 
ting that  there  had  been  a  wrong  done  by  the  son,  the  question 
was  whether  the  promise,  being  collateral,  could  be  brought 
within  the  statute  under  the  terms  "  default "  or  "  miscarriage  " 
as  a  delict  upon  the  part  of  the  son.  This  case  interprets  that 
particular  phraseology  of  the  statute. 
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mentiug  upon  the  last-mentioned  case,  puts  the  decision  upon 
the  same  grounds.  He  says,  "  the  case  of  Read  v.  Nash, 
does  not  clash  with  the  other  determinations  upon  the  statute 
of  frauds.  That  was  an  original  undertaking.  The  debtor 
was  never  liable  for  that  particular  sum." 

See  also  Chater  v.  Becket.  (a) 

6.  And  thirdly.  Where  the  promise  is  to  incur  the  same 
liability,  it  will  not  take  the  case  out  of  the  statute,  that 
such  a  promise  was  coupled  with  a  prpmise  to  do  something 
else,  not  within  the  statute  ;  but,  such  promise  being  entire, 
an  action  cannot  be  maintained,  even  for  such  part  of  it  as 
would,  otherwise,  have  been  valid,  (b)  (a) 

As  in  the  case  of  Chater  v.  Becket.  (c) 

Plaintiff  and  defendant  were  both  creditors  of  one  Harri- 
son, who  had  become  insolvent.  All  the  creditors  were  wil- 
ling to  have  come  into  a  composition,  except  the  plaintiff. 
But.  as  he  had  been  at  some  expenses,  he  refused  to  come 
into  a  composition,  unless  those  expenses  were  paid,  as  well 
as  his  share  of  the  proposed  composition  ;  which  the  defend- 
ant, verbally,  undertook  to  do.  He  accordingly  paid  the 
amount  of  the  composition,  but  afterwards  refused  to  pay 
the  expenses  ;  upon  which  the  plaintiff  paid  the  expenses 
incurred  by  him  to  his  attoiney ;  and  brought  this  action 
against  the  defendant  to  recover  them. 

The  plaintiff  declared  upon  the  special  agreement,  and  for 
money  paid  to  the  defendant's  use. 

(a)  See  Appendix,  p.  487. 
(a)  7.  T.  R.  201. 
(6)  7  T.  R.  201. 

(c)  But,  where  a  party  gives  a  fraudulent  representation  of  the  character  of 
another,  in  order  to  induce  a  third  person  to  trust  him,  (which  is  the  subject 
of  an  action  founded  on  the  tort,)  the  party  to  whom  it  is  given  may  main- 
tarn  an  action  for  such  representation,  though  accompanied  by  a  promise  to 
pay,  in  case  the  other  did  not,  which  was  void  under  the  statute,  for  not  being 
in  writing.    Hamar  v.  Alexander,  3  JT.  R.  241.  post.  cap.  viii.  pi.  14. 
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Two  points  were  made. .  First,  whether  the  special  agree- 
ment was  void,  under  the  statute  of  frauds  ? 

And,  secondly,  supposing  it  to  be  so,  whether  the  plain- 
tiff could  not  recover  the  costs  paid  to  the  attorney,  as  for 
money  paid  to  the  defendant's  use  ? 

Lord  Kenyon,  in  delivering  his  opinion,  after  commenting 
upon  the  last  mentioned  case  of  Eead  v.  Nash,  adds  :  "  Har- 
ris was  indebted  to  the  plaintiff,  and  the  defendant  under- 
took to  pay  part  of  that  debt,  and  to  pay  certain  other  ex- 
penses. The  promise  was  therefore  void,  in  part,  by  the 
statute;  and  the  agreement  being  entire,  the  plaintiff  can- 
not now  separate  it,  and  recover  ou  one  part  of  the  agree- 
ment, the  other  being  void.  And  if  that  agreement  be  void, 
there  is  an  end  of  the  case  ;  for,  where  there  is  an  express 
promise,  another  cannot  be  implied."  («) 

Upon  the  same  principle  proceeded  the  decisions  in  the 
cases  of  Cooke  v.  Tombs,(6)  in  the  Exchequer,  and  Lea  v. 
Barber,  (c)  which  was  ruled  by  Chief  Baron  Macdonald  at 
Warwick  Summer  Assizes,  1794,  upon  the  authority  of  Cooke 
V.  Tombs. 

The  contracts,  in  both  cases,  were  for  the  purchase  of  an 
interest  in  lands,  together  with  certain  chattels-;  and,  as  the 
first  part  of  the  contract  was  void,  under  another  section  of 
the  statute  of  frauds,  (c^)  for  want  of  a  sufficient  note  in 
writing,  it  was  held,  that  (the  contract  being  entire)  the 
other  part  could  not  be  enforced,  either  by  a  bill  in  equity 

(o)  It  must  be  observed,  that  Lawrence  J.,  agreeing  in  the  decision,  puts 
the  second  point  upon  rather  different  grounds;  namely,  that  the  money  paid 
by  the  plaintiflf  to  his  own  Attorney,  for  expenses  incurred  by  himself,  could 
not  be  considered  as  money  paid  to  the  defendant's  use. 

(6)  Anstr.  429. 

(c)  Anstr  825.  note. 

(d)  29  C.  2.  c.  8.  s.  17. 
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for  a  specific  performance,  (which  was  the  case  first  men- 
tioned) or  by  action  at  law,  which  was  the  otiier  case.(l) 

(1)  The  case  of  Hamar  v.  Alexander,  3  N.  K.  24,  referred  to  in 
the  note  does  not  militate  against  the  text.  The  proposition  in 
the  text  relates  to  the  comprehensiveness  of  the  promise,  regarded 
as  an  indivisible  undertaking,  and  not  to  the  coupling  of  distinct 
promises  in  one  contract.  The  case  above  mentioned  belonged 
to  the  latter  class.  The  representation  was,  that  one  Leo  was  a 
good  man,  and  might  be  trusted  to  any  amount ;  that  the  de- 
fendant durst  be  bound  to  pay  for  said  Leo ;  and  that  if  Leo  did 
not  pay  for  the  goods  he  would. 

The  false  representation  and  the  agreement  to  pay  if  Leo  did 
not,  constitute  two  distinct  and  separate  causes  of  action ;  and 
the  coupling  of  them  in  the  same  undertaking  does  not  of  itself 
blend  them  into  one.  In  this  action  which  was  an  action  for 
deceit,  it  was  objected  that  the  injury  might  have  arisen  from 
the  void  promise  and  not  from  the  false  representation.  It  is  a 
sufiBcient  answer  to  this,  that,  with  no  positive  evidence  to  the 
contrary  to  show  that  the  party  did  not  rely  upon  the  false  rep- 
resentations, the  bringing  of  the  action  with  proof  to  sustain 
the  charge,  would  be  all  that  would  be  required  to  sustain  the 
action. 

In  the  case  of  "Wood  v.  Benson,  Exchequer  Eeports,  A.  D., 
1831,  the  undertaking  was  as  follows :  "  I  hereby  undertake  to 
pay  for  the  gas  that  may  be  consumed  in  the  Minor  Theatre  at 
Manchester,  and  for  the  lamps  outside,  during  the  time  it  is 
occupied  by  my  brother-in-law;  and  I  engage  for  all  the  arrears 
now  due."  It  was  objected  that  there  was  no  consideration  ex- 
pressed for  the  payment  of  the  arrears,  and  therefore  that  that 
part  of  the  contract  being  void  the  whole  was  void.  Lord  Lynd- 
hurst  held  that  the  promise  to  pay  the  arrears  was  invalid  and 
not  within  the  statute  of  frauds,  but  that  it  was  distinct  from 
the  other  parts  of  the  agreement ;  and  the  plaintiff  was  permit- 
ted to  recover.  It  appears  therefore  that  where  each  part  of  the 
contract  forms  an  entire  agreement,  and  is  susceptible  of  being 
enforced  separately,  the  invalidity  of  the  one  will  not  affect  an 
action  upon  the  others 

The  case  of  Chater  v.  Becket,  quoted  to  explain  the  text,  is 
readily  distinguishable  from  this,  and  belongs  to  the  other  class. 
The  promise  was  not  to  pay  two  distinct  sums,  namely,  a  part  of 
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7.  But  fourthly.  A  party  may  make  himself  liable  to 
the  same  demand,  to  which  another  person  is  already  sub- 
ject, without  a  note  in  writing,  in  many  cases;  provided 
there  is  a  new  and  adequate  consideration,  arising  between 
him  and  the  original  Creditor,  (a) 

What  have  been  held  to  be  sufficient  considerations,  will 
appear  in  the  following  cases : 

In  Castling  v.  Aubert,(a)  the  plaintiff,  a  broker,  having 
a  lien  upon  certain  policies  of  insurance  in  his  hands  on  ac- 
count of  acceptances  he  was  under  for  his  principal,  was 
applied  to  by  the  defendant,  (who  then  managed  the  princi- 
pal's insurance  concerns)  to  give  up  such  policies,  in  order 
to  enable  him  to  recover  against  the  underwriters;  which 
the  plaintiff  did,  upon  the  defendant's  verbal  undertaking 
(among  other  things)  to  pay  a  certain  sum,  for  the  debt  and 
costs,  incurred  upon  one  of  those  acceptances.  This  sum 
not  being  paid,  an  action  was  brought;  and  upon  a  case  re- 
versed, the  court  were  unanimous  in  opinion,  that  this  was 
not  a  case  within  the  statute.* 

(a)  See  Appendix,  p.  488. 
(o)  2  E.  R.  325. 

the  principal's  debt,  and  the  plaintiff's  expenses  in  consideration 
that  plaintiff  would  discharge  the  debtor,  but  the  promise  to  pay 
the  two  sums,  taken  together,  constituted  the  consideration  for 
the  discharge  of  the  insolvent.  The  promise  to  pay  a  part  of 
the  debt,  did  not  constitute  a  cause  of  action,  for  the  plaintiff 
would  not  discharge  the  debt  upon  that  promise  alone,  neither 
of  course  upon  the  promise,  to  pay  the  expenses  incurred  by 
plaintiff  alone. 

See  Loomis  v.  Newell,  15  Pick.  159,  where  it  was  held  that  an 
entire  promise  in  writing  being  in  part  a  collateral  promise  to 
pay  the  debt  of  another,  and  in  part  an  original  undertaking  is 
a  legal  and  binding  promise ; — but  such  a  promise  not  in  writing 
being  by  force  of  the  statute  of  frauds  void  as  to  the  collateral 
undertaking,  is  void  as  to  the  whole. 

*  The  plaintiff  was  endorser  of  a  promissory  note,  made  by 
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Also  in  the  case  of  Williams  v.  Leper,  (a)  the  defendant 
was  a  broker,  employed  to  sell  the  goods  of  an  insolvent, 
for  the  benefit  of  his  creditors.  Before  the  sale,  the  land- 
lord (the  plaintiff)  came  to  distrain,  upon  which  the  defend- 
ant gave  him  a  parol  promise  to  pay  him  the  rent,  if  he 
would  desist,  and  held  not  to  be  within  the  statute. 

And  veiy  similar  to  this  is  Love's  case; (6)  where  goods 
having  been  taken  by  the  sheriff  in  execution,  a  stranger 
promised  to  pay  the  debt  if  the  sheriff  would  restore  them; 

(a)  3  Burr.  1886.    2  Wils.  808. 
(6)  1  Salk.  28. 

B.  for  his  accommodation ;  and  B.,  who  was  also  indebted  to  the 
plaintiff,  having  a  sum  of  money  and  goods,  with  which  he  was 
ready  to  pay  the  note,  and  to  secure  the  plaintiff,  it  was  agreed 
between  the  plaintiff,  R  and  the  defendant,  that  B.  should  place 
the  money  and  goods  of  the  defendant,  who  should  pay  the  note 
and  debt  due  to  the  plaintiff,  and  indemnify  the  plaintiff  against 
the  note,  &c.  B.,  accordingly,  delivered  the  money  and  goods  to 
the  defendant,  who,  thereupon,  undertook  and  promised  to  pay 
the  note,  &c.  Held,  that  this  was  not  a  promise  or  undertaking 
for  the  debt  or  default  of  another,  within  the  statute  of  frauds. 
Olmstead  v.  Greenly,  18  Johns.  Eep.  13. 

The  principle  laid  down  in  the  case  of  Leonard  v.  Vredenburgh, 
(8  Johns.  Eep.  39,)  in  this,  where  the  promise  to  pay  the  debt  of 
another  arises  out  of  some  new  and  original  consideration  of 
benefit  or  harm  moving  between  the  newly  contracting  parties, 
it  is  not  a  case  within  the  statute.  In  the  case  of  Skelton  v. 
Brewster,  (8  Johns.  Rep.  376,)  the  same  principle  was  adopted  by 
the  court.  And  in  Myers  &  Bellinger  v.  Morse,  (15  Johns.  Rep. 
425,)  it  was  held,  that  where  a  plaintiff  promises  not  to  require 
from  the  defendant  the  payment  of  a  certain  note,  in  considera- 
tion of  which  the  defendant  promises  to  indemnify  the  plaintiff 
from  one  third  of  all  loss  in  consequence  of  his  endorsement  ot 
certain  notes  for  a  third  person,  this  is  not  a  case  within  the 
statute  of  frauds,  according  to  the  above  decision,  for  there  is  a 
new  and  original  consideration  moving  between  the  contractijig 
parties. 
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and  held  to  be  a  good  consideration.     But  the  statute  does 
not  seem  to  have  been  talsen  notice  of  in  the  decision.(l) 


(1)  In  support  of  this  proposition  in  Loring  v.  Lea,  1  Spen- 
cer's Kep.  337,  it  is  said  that,  such  promise  will  be  binding  not- 
withstanding the  consideration  moves  from  the  original  debtor, 
and  not  from  the  promisee;  and  notwithstanding  the  original 
debtor  remains  liable. 

This  principle  is  also  recognized  in  the  case  of  Farley  t.  Cleve- 
land, 4  Cow.  E.  432.  In  this  case  it  appears  one  Moon  owed 
Parley  on  note;  and  Cleveland,  the  defendant,  promised  Moon, 
in  consideration  of  15  tons  of  hay,  to  pay  Parley  the  note.  The 
case  of  Leonard  v  Vredenburgh,  8  Johns.  E.  39,  is  here  referred 
to  and  the  distinctions  there  taken  reaflBrmed.'  These  are  as  fol- 
lows :  "  1.  Where  the  promise  is  collateral  to  the  principal  pro- 
mise but  made  at  the  same  time.  2.  Where  the  collateral  promise 
was  subsequent  to  the  original  indebtedness,  and  was  made  upon 
no  other  consideration  but  the  liability  of  the  original  debtor. 
3.  Where  the  consideration  of  benefit  or  harm  move  between  the 
newly  contracting  parties, — or,  as  expressed  by  Mr;  Eoberts,  (Eob. 
on  Frauds,  233,)  "  spring  out  of  some  new  transaction  or  move 
to  the  party  promising  upon  some  fresh  and  substantive  ground 
of  a  personal  concern  to  himself."  The  first  class  needs  no  other 
consideration  than  the  original  debt  to  which  it  is  collateral ; 
the  second  does  ;  and  the  third  is  not  within  the  statute  at  all. 
In  the  two  first  classes  the  consideration  must  be  in  writing,  as 
well  as  the  promise ;  in  the  third  all  may  rest  in  parol  as  in  ordi- 
nary cases."  After  summing  up  the  cases,  English  and  American, 
bearing  upon  this  question,  the  principle  of  the  third  class  of 
cases  mentioned,  is  laid  down  as  follows :  "  In  all  these  cases  of 
benefit  to  the  defendant  or  harm  to  the  party  making  the  pro- 
mise, either  from  the  plaintiff  or  the  original  debtor,  the  subsist- 
ing liability  of  the  principal  debtor  is  no  objection  to  the 
recovery." 

In  Eogers  v.  Kneeland,  13  Wend.  114,  it  is  decided  that  "when 
a  third  person  upon  a  new  and  sufQcient  consideration  moving 
between  him  and  a  debtor,  promises  to  pay  money  owing  by  such 
debtor,  such  promise  is  not  within  the  statute,  notwithstanding 
the  debtor  remain  liable  to  the  creditor.  A  promise  by  one  to  a 
debtor  to  pay  his  debt  to  another,  is  not  within  the  statute  of 
frauds.    Pratt  v.  Humphreys,  22  Conn.  317;  Alger  v.  Scoville,  1 
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8.  In  these  three  cases,  the  plaintilBT,  creditor,  had  pos- 
session of  the  property  of  the  debtor,  and  a  lien  upon  it, 
which  he  was  induced  to  give  up,  by  the  promise  of  the  de- 
fendant 

9.  So,  if  a  creditor,  at  the  request  of  a  third  person,  agree 
to  discharge  his  original  debtor,  as  to  any  liability  to  him- 
self, and  accept  such  third  person  as  his  debtor,  in  his  stead; 
this  will  be  good  consideration.  (1) 

Gray,  Mass.  391 ;  Eastwood  v;  Kenyon,  3  P.  &  Dav.  276 ;  2  J.  J. 
Marsh.  309. 

In  the  case  of  Barker  t.  Bucklin,  2  Denio,  45,  it  was  held  in 
an  action  of  assumpsit,  upon  a  promise  by  the  defendant,  G.  E. 
Bucklin  to  Francis  Bucklin,  to  pay  a  sum  of  money,  part  of  the 
debt  of  Francis,  to  the  plaintiff,  in  consideration  of  a  pair  of 
horses  deliyered  to  him  by  Francis,  that  such  an  undertaking 
was  original,  and  not  collateral.  The  language  of  the  court  is 
as  follows:  "This  involves  the  question  whether  in  cases  of 
simple  contracts,  where  one  makes  a  promise  to  another  for  the 
benefit  of  a  third  person,  he  can  maintain  an  action  upon  it 
though  the  consideration  does  not  move  from  it ; — such  agree- 
ment is  not  a  promise  to  answer  for  the  debt  of  a  third  person, 
and  therefore  is  not  required  to  be  in  writing." 

An  agreement  that  if  plaintiff  would  discharge  the  debtor 
from  custody,  being  in  custody  from  a  ca.  sa.,  he,  the  defendant, 
would  pay  the  debt  at  all  events,  is  not  required  to  be  in  writing. 
Maggs  V.  Amos,  4  Bing.  474 ;  Groodman  v.  Chase,  1  Barn^  &  Aid. 
297.     Such  discharge  from  custody  pays  the  debt; 

The  case  of  Bird  v.  Gammon,  3  Bing.  N".  0.  883j  is  where  C. 
had  taken  an  assignment  of  A.'s  property  with  the  assent  of  the 
creditors,  and  agreed  to  pay  them  in  full.  B.,  one  of  the  credit- 
ors, had  sued  out  a  fi.  fa.,  which  he  thereupon  relinquished.  Af- 
terwards he  brought  his  action  against  0.  and  it  was  objected 
that  it  was  a  promise  to  answer  for  the  •  debt  of  another,  but  it 
was  held  an  original  promise  and  not  within  the  statute. 

(1)  In  the  case  of  Thomas  v.  Cook,  8  B.  &  C.  728,  it  appeared 
that  the  plaintiff  had  signed  a  bond  with  the  defendant  to  in- 
demnify one  Morris  from  certain  partnership  debts  of  Morris 
and  another,  upon  the  defendant's  promise  that  he  should  not 
be  harmed ;  held  that  it  was  an  original  promise,  based  upon  the 
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Such  was  the  case  of  Koe  v.  Haugh ;  and,  though  the 
statute  was  not  taken  into  consideration  in  that  case,  yet  it 


plaintiff's  consent  to  enter  into  the  bond.  The  action  was  sus- 
tained upon  proof  that  the  plaintiff  had  been  compelled  to  pay 
upon  the  bond.  See,  also,  Jones  v.  Letcher,  13  B.  Mon.  356 ; 
Chapin  y.  Alewell,  4  "Wend.  659. 

The  assignment  of  a  debt  to  the  assignor's  creditor,  and  an 
agreement  by  the  debtor  to  pay  to  the  assignor's  creditor  in 
parol,  in  consideration  of  which  the  original  debtor  was  dis- 
charged, is  binding,  and  not  within  the  statute.  Lacy  v.  McNeil, 
4  Dowl.  &  Ey.  7 ;  Chapin  v.  Alewell,  4  Wend.  659 ;  Hodgson  v. 
Anderson,  5  D.  &  K.  735. 

A  promise  by  a  debtor  to  pay  his  debt  to  a  third  person,  un- 
less the  creditor  has  released  the  debtor,  or  assigned  the  debt  to 
such'  third  person,  is  without  consideration,  and  void.  Phalan 
V.  Stiles,  11  Vt.  82 ;  Tatlock  v.  Harris,  3  T.  E.  180 ;  "Wilson  v. 
Coupland,  5  B.  &  Aid.  238 ;  Compton  v.  Jones,  4  Cowen,  14 ; 
Crocker  v.  "Whiting,  10  Mass.  319;  Mandeville  y.  "Welch,  5 
Wheat.  277. 

In  the  case  of  bail,  a  person  promising  to  execute  a  bail  bond 
in  consideration  that  the  creditor  will  forbear  to  sue,  held  not  to 
be  a  promise  to  answer  for  the  debt  of  another,  within  the  mean- 
ing of  the  statute.    Jarmin  y.  Algar,  2  C.  &  P.  249. 

In  Pratt  y.  Humphreys,  (22  Conn.  317,)  held  that  the  clause 
of  the  statute  of  frauds  which  relates  to  a  "special  promise 
made  by  one  person  to  answer  for  the  debt,  default  or  miscar- 
riage of  another,"  was  intended  to  apply  only  to  promises  made 
to  the  person  to  whom  another  is  answerable ;  and  therefore  a 
promise  by  a  person  to  a  debtor  to  pay  certain  debts  owed,  being 
a  promise  to  him  and  not  to  his  creditors,  is  not  within  the 
statute.    Alger  y.  Scoville,  1  Gray,  391. 

In  order  to  bring  the  promise  within  the  statute,  it  would  ap- 
pear to  be  necessary  from  the  above  cases  that  it  should  be  made 
to  the  party  to  whom  the  principal  was  indebted. 

Held  in  Pearce  v.  Blagraye^  30  Eng,  L.  &  E.  510,  that  one  who 
advances  money  at  the  request  of  another,  and  on  his  promise 
to  repay  it,  to  pay  the  debt  of  a  third  party,  the  payment  creates 
no  debt  as  against  said  third  party,  "  it  was  not  made  at  all 
upon  his  credit,  and  therefore  the  liability  of  the  party,  on 
whose  request  and  promise  it  was  made,  is  original  and  not  col- 
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seems  that  such  an  engagement  would   be  good  without 
writing. 

For  it  was  decided,  in  the  case  of  Anstey  v.  Harden, 
that  a  contract  to  purchase  from  a  creditor  the  debt  of  an- 
other, at  ten  shillings  in  the  pound,  in  consideration  of  the 
other's  discharge  as  to  the  original  creditor,  did  not  come 
within  the  statute  of  frauds ;  and  it  can  make  no  difference 
whether  such  debt  be  purchased  at  the  whole  or  part  of  the 
original  amount. 

So,  in  the  case  of  Browning  and  another,  assignees  of  a 
bankrupt,  v.  Stallard.  The  bankrupt  had  sold  and  deliv- 
ered goods  to  A.,  who,  being  unable  to  pay  for  them,  trans- 
ferred them  to  defendant.  The  bankrupt,  being  asked  for 
payment,  told  the  plaintiffs  he  had  sent  the  goods  to  the 
defendant,  who  would  pay  for  them.  The  defendant  came 
in  at  the  time,  and  upon  this  being  repeated  in  his  presence, 
he  agreed  to  it. 

Upon  motion  to  set  aside  a  verdict  given  for  the  plaintiff, 
upon  the  ground  of  this  being  an  undertaking  for  the  debt 
of  another.  The  court  held  that  it  was  not  so ;  but  was, 
with  the  consent  of  the  parties,  a  transfer  of  the  goods  to 
defendant,  and  that,  after  that  agreement,  the  bankrupt 
could  not  have  maintained  an  action  against  A.* 

lateral;  and  his  promise  is  not  to  "answer  for  the  credit  of 
another,"  within  the  statute. 

*  In  the  cases  in  the  text,  something  by  which  a  part  or  whole 
of  the  debt  might  be  secured,  was,  in  every  instance,  given  up 
by  the  party  at  the  promise  of  the  person  charged.  Before  Lord 
Ellenborough,  at  Nisi  Prius,  there  is  a  late  case  somewhat  similar 
to  those  in  the  text,  but  decided  by  his  Lordship  to  be  within 
the  statute.  It  was  this :  An  attorney  was  conducting  a  suit  for 
his  client,  and,  iinding  the  money  advanced  by  his  client  ex- 
hausted, refused  to  proceed.  A  friend  of  the  client  promised 
the  attorney  that,  if  he  would  proceed,  he  would  pay  him  what- 
ever was  to  be  paid.     The  attorney  proceeded,  and  brought 

4 
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10.  But  a  contract  merely  to  secure  to  a  creditor  either 
the  whole  or  so  much  in  the  pound  of  another's  debt,  not 
amounting  to  an  absolute  purchase  of  the  debt,  is  within 
the  statute. 

Such  was  the  decision  in  the  case  of  Chater  v.  Becket,(a) 
above  mentioned. 

This,  and  the  other  cases  upon  the  subject,  were  subse- 
quently discussed  in  the  case  of  Anstey  v.  Harden, (5)  in 
which,  although  the  immediate  decision  under  the  particular . 
circumstances  was  different,  yet  the   same   principle  was 
established. 

It  was  an  action  of  Assumpsit  for  £1,000.  The  defend- 
ant paid  £525  into  court,  and,  as  to  the  residue,  he  pleaded 
an  agreement  made  between  the  defendant  and  the  plaintiff, 
who  was  then  a  creditor  of  the  defendant,  all  the  other 
creditors  of  defendant,  and  one  T.  W.,  that  T.  W.  should 
pay,  and  the  plaintiff  and  the  other  creditors  accept  a  sum, 
equivalent  to  10s.  in. the  pound  on  their  respective  debts,  in 
full  discharge  and  satisfaction  of  the  whole.  The  defend- 
ant then  averred  that  T.  W.  tendered  to  the  plaintiff  £525, 
the  sum  to  be  paid  according  to  the  agreement,  (and  the 
sum  paid  into  court,)  which  the  plaintiff  refused  to  accept. 

(a)  7  T.  E.  201,  ante  pi.  6. 
(6)  1  N.  R.  124. 

assumpsit  against  his  client's  friend  to  recover  expenses  in  the 
proceedings  subsequent  to  this  promise,  as  having  proceeded  at 
his  request,  and  upon  the  faith  of  his  undertaking.  Lord  Ellen- 
borough. — The  plaintiff  must  be  called,  for  the  business  was 
done  for  another  person,  for  whom  the  plaintiff  had  received 
money  prior  to  the  promise,  and  the  very  bill  of  costs  is  made 
out  in  the  name  of  that  other,  in  whose  business  the  plaintiff 
was  employed.  Therefore  this  was  the  business  of  another,  who 
was  about  to  take  the  benefit  of  the  insolvent  act ;  then  the  con- 
versation takes  place,  in  which  the  defendant  undertakes  to  pay 
the  further  expenses.  Without  a  note  in  writing  the  defendant 
is  not  liable.    Barber  v.  Pox,  1  Starkie's  Kep.  315. 
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Issue  being  joined  upon  this  and  two  other  similar  pleas, 
it  was  objected  at  the  trial  that  T.  W.'s  agreement  was  void, 
under  the  statute  of  frauds,  for  want  of  being  in  writing, 
and  signed,  and  consequently  that  the  plaintiff's  undertaking 
to  accept  10s.  in  the  pound  was  without  consideration. 

Mansfield,  Ch.  J.,  overruled  the  objection  ;  and,  after 
verdict  for  the  defendant,  a  motion  was  made  for  a  new  trial 
upon  the  same  grounds.  The  principal  question  made  was 
whether  T.  W.'s  undertakings  were  for  an  absolute  purchase 
of  the  debt,  or  only  an  undertaking  to  discharge  it ;  and  it 
was  agreed  on  all  sides  that  if  it  were  the  latter  it  would 
come  within  the  statute  of  frauds,  and  if  the  former,  it 
would  not. 

The  court  were  inclined  to  think  that  the  case,  as  stated 
in  the  special  pleas,  was  an  undertaking  for  the  debt  of  an- 
other, consequently  within  the  statute  ;  and  that,  upon  the 
pleadings,  the  verdict  was  wrong. 

But,  as  they  were  satisfied,  from  the  facts  proved  on  the 
trial,  that  an  absolute  purchase  of  the  debt,  and  a  change 
of  liability  of  the  defendant  from  the  plaintiff  to  T.  W.  was 
the  engagement  in  the  contemplation  of  the  parties,  they 
considered  the  verdict  to  be  substantially  right,  and  refused 
to  disturb  it. 

11.  The  consideration  of  forbearance  merely  is  not  suffi- 
cient, unless  the  agreement  be  reduced  into  writing.     Wain 
V.  Warlters.(a)     Fish  v.  Hutchinson. (6)  (1)  (a) 
(a)  See  Appendix,  p.  488. 
(a)  5  E.  K.  10.  App.  So.  II.  post  o.  iii.  pi.  9. 
(6)  2  Wils.  94.  ante  pi.  4. 

(1)  This  proposition  is  sustained  by  Watson  v.  Eandall,  30 
Wend.  201 ;  Smith  v.  Finch,  3  Scam.  321. 

But  the  agreement  to  forbear  must  be  in  case  where  there  is  a 
good  cause  of  action ;  for  if  the  claim  is  utterly  unfounded,  the 
forbearance  to  prosecute  would  constitute  no  consideration  to 
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12.   The  promise  of  a  party  interested  in   the  original 
transaction  is  not  within  the  meaning  of  the  statute. 

support  the  promise.  Story  on  Contracts,  sec.  130;  Smith  t. 
Algier,  1  Bam.  &  Adolph.  604;  Cabot  v.  Haskins,  3  Pick.  83; 
Freeman  v.  Boynton,  7  Mass.  483. 

The  time  of  forbearance  must  be  reasonable.  Com.  Dig.  as- 
sumpsit, B.  Lonsdale  v.  Brown,  4  Wash.  C.  C.  E.  148 ; — ^though 
no  time  be  stipulated,  if  it  be  averred  and  shown  that  the  plain- 
tiff did  forbear  for  a  specified  time,  and  that  be  reasonable,  it  will 
be  sufficient.  EUing  v.  Vanderlyn,  4  Johns.  237 ;  King  v.  Up- 
ton, 4  Greenleaf,  387. 

A  general  construed  to  be  a  perpetual  forbearance,  and  there- 
fore a  good  consideration.  Clark  v.  Eussell,  3  Watts,  213 ;  Sid- 
nett  V.  Evans,  1  Penn.  385.  And  in  case  there  was  no  cause  of 
action  existing  at  the  time  of  making  the  promise — as  where  a 
surety  agreed  not  to  sue  the  principal  when  he  had  a  cause  of 
action — it  was  held  to  be  a  sufficient  consideration  for  a  promise 
of  indemnity,  Hamaker  v.  Eberley,  2  Binn,  506 ;  though  it  is 
said  that  this  was  not  formerly  the  doctrine. 

It  is  not  necessary  that  the  forbearance  should  amount  to  a 
total  discharge,  neither  is  it  material  to  the  validity  of  such  con- 
sideration whether  suit  has  been  commenced.  If  commenced,  it 
is  a  matter  of  indifference  whether  it  be  in  law  or  equity.  Hama- 
ker V.  Eberley,  2  Binn,  506 ;  Tomlinson  v.  Gill,  6  Ad.  &  Ell. 
564;  Fish  v.  Hutchinson,  2  Wills.  94. 

The  following  guaranty, — "  I  request  you  will  hold  over  the 
promissory  note  in  your  favor  of  Mr.  James  Leigh,  dated  31 
July,  1844,  for  £200  at  three  months,  and  in  consideration  of 
your  so  doing  I  undertake  to  continue  in  all  respects  my  guar- 
antee of  the  same," — was  declared  upon  as  containing  a  promise 
made  upon  the  consideration  of  forbearance  for  a  reasonable 
time,  with  an  averment  that  more  than  a  reasonable  time  had 
elapsed  after  making  said  promise  and  bringing  suit.  It  was 
contended  for  defendant  that  mere  forbearance  is  not  a  sufficient 
consideration ;  but  that  there  must  be  a  forbearance  for  a  certain 
or  reasonable  time ;  for  the  plaintiff  that  where  no  time  is  men- 
tioned the  law  implies  a  reasonable  time.    Addison  B.  says, 

"in  a  case  like  the  present  what  idea  can  you  attach  to  forbear- 
ance for  a  reasonable  time  ?  It  will  be  found  that  the  cases  in 
which  the  law  implies  a  reasonable  time  are  those  in  which  the 
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Thus,  in  Stephens  v.  Squire,(a)  an  action  had  been 
brought  against  the  defendant,  an  attorney,  and  two  others, 
for  appearing  for  the  plaintiff  without  a  warrant ;  where- 
upon the  defendant  promised  that,  if  the  plaintiff  would  not 
prosecute  the  action,  he  would  pay  him  £10  and  costs. 

Upon  a  question  whether  this  came  within  the  statute,  the 
court  determined  that  the  promise  of  the  defendant  was  not 
for  another's,  but  for  his  ovm  debt,  and  therefore  not  within 
the  statute. 

13.  This,  it  may  be  observed,  was  the  case  of  a  tort ; 
which  being  joint  and  several,  the  defendant  alone  might 
have  been  liable  to  the  whole  damages,  and  therefoie  he 
might  be  considered  as  promising  for  himself :  or  he  might 

(a)  5  Mod.  205.  Comb.  362. 

particular  act  requires  some  time  in  which  to  do  it."  The  de- 
claration was  decided  bad,  the  guaranty  defective,  and  the  rule 
was  discharged.     Simple  v.  Pink,  1  Exch.  74  (1847.) 

This  case  is  in  opposition  to  the  case  of  King  v.  Upton,  4 
Maine,  387,  and  EUing  v.  Vailderlyn,  4  John.  237.  In  those 
cases  an  original  want  of  certainty  may  be  cured  by  evidence 
showing  actual  forbearance  for  a  definite  and  reasonable  time. 
In  the  case  of  Lampleigh  v.  Brathwait,  Hobart,  105,  the  defend- 
ant's promise  was  based  upon  the  consideration  that  the  plaintiff 
would  labor  and  endeavor  to  procure  a  pardon  for  the  defendant, 
which  is  certainly  quite  indefinite  ;  but  upon  showing  that  he 
had  rode  back  and  forth  with  a  view  to  obtain  the  pardon,  he 
was  held  entitled  to  recover.  The  court  in  this  last  case  cer- 
tainly entertained  views  similar  to  those  held  by  the  court  in 
King  V.  Upton,  and  EUing  v.  Vanderlyn. 

It  has  also  been  held,  Emptson  v.  Knowles,  18  L.  J.  C.  P.  323, 
in  opposition  to  the  cases  of  Smith  v.  Alger,  1  Barn.  &  Adolph. 
604 ;  Cabot  v.  Haskins,  3  Pick.  83 ;  Freeman  v.  Boynton,  7  Mass. 
485,  (cited  above,)  that  the  consideration  of  forbearance  was  suf- 
ficient, whether  there  were  any  well  grounded  claim  or  not. 

4  J.  R  237,  20,  Wend.  201.  Smith  v.  Pinch,  2  Scam.  321.  A 
forbearance  to  sue  is  a  sufiBcient  consideration  for  a  guaranty, 
and  mnst  be  reduced  to  writing. 
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not  have  been  liable  at  all.  The  verdict  might  have  been 
for  him;  and  therefore  this  case  would  come  within  the 
same  rule  as  the  decision  in  Read  v.  Nash.(a)  But  Lord 
Ellenborough,  in  giving  judgment  in  the  case  of  Castling 
V.  Aubert,(5)  supposes  the  same  as  to  a  matter  of  contract. 
He  says,  "In  the  case  of  a  bill  of  exchange,  for  which  sev- 
eral persons  are  liable,  if  it  be  agreed  to  be  taken  up  by  one, 
eventually,  others  might  be  discharged  ;  and  the  samfe  objec- 
tion might  be  made  there.  But  the  moving  consideration 
is  the  discharge  of  the  party  himself,  and  not  of  the  rest, 
though  that  also  ensues." 

Secondly.     Of  previous  and  contemporary  promises. 

14.  It  has  been  questioned  whether  the  promise  of  a  third 
person,  made  before  or  at  the  time  of  the  transaction  upon 
which  the  debt  or  default  arose,  were  not  an  original  under- 
taking, at  all  events,*  and,  therefore,  not  within  the  statute. 

This  distinction  seems  to  have  been  originally  taken  by 
Lord  Mansfield,  in  the  case  of  Mowbray  v.  Cunningham. (c) 

(a)  1  WUs.  305.  ante  pi.  4, 
(6)  2  B.  E.  325. 

(c)  Sittings  after  H.  T.  1773,  at  SuildhaU,  cited  by  BuUer,  J.  2  T.  R.  80. 
Cowp.  227. 

*  ^WTiere  A.  requested  B.  to  give  0.  any  assistance  in  his  power, 
by  letter  or  otherwise,  in  the  purchase  of  goods,  saying,  "  You 
may  consider  me  accountable  with  Mm  to  you  for  any  contract 
he  may  make,"  it  was  held  that  A.'s  engagement  was  collateral 
and  single — not  original  and  joint ;  and  therefore  that  no  ac- 
knowledgment by  0.  subsequent  to  the  contract  could  take  the 
case  out  of  the  statute  of  limitations  as  to  A.  Mead  v.  McDow- 
ell, 5  Binney's  Bep.  195.  * 

A  promissory  note,  beginning  "  I  promise,  &c.,"  and  signed 
"George  Keith,  jun.,"  and  immediately  under  "Ezra  Weston, 
surety,"  does  not  constitute  a  joint  undertaking  or  promise  on 
the  part  of  K.  &  W.,  and  on  a  declaration  so  stating  it,  the  note 
was  not  allowed  to  be  given  in  evidence,  the  engagement  on  the 
part  of  W.  being  only  collateral.  Little  v.  Weston,  1  Mass.  Eep. 
156,  Sed  vine  note,  p.  37, 
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There,  goods  had  been  delivered  to  A.  at  the  request  of  B., 
who  promised  to  see  them  paid  for.  The  cause  was  tried 
before  Lord  Mansfield,  who  is  stated  to  have  used  these 
words:  " This  is  a  promise  made  before  the  debt  acci-ues  ; 
and  what  is  the  reason  of  the  tradesman's  requiring  that 
promise  ?  It  is  because  he  will  not  trust  the  person  for 
whose  iise  the  goods  were  intended."  The  same  point  was 
questioned  in  the  subsequent  case  of  Jones  v.  Cooper,(a) 
where  an  order  had  been  given  by  the  defendant  to  the 
plaintiff  for  goods,  to  be  delivered  to  one  Smith,  accom- 
panied by  these  words  :  "I  will  pay  if  Smith  does  not ;  " 
and  Smith  was  made  debtor  in  the  plaintifi"'s  books. (5) 
After  verdict  for  the  defendant,  upon  the  ground  of  this 
being  a  promise  within  the  statute  of  frauds,  a  motion  was 
made  for  a  new  trial,  upon  the  authority  of  the  last-men- 
tioned case,  and  on  the  ground  that  the  promise  being  before 
delivery,  was  not  within  the  statute.  Lord  Mansfield,  at 
the  time  the  case  was  argued,  said  :  "  There  may  be  a  nicety 
where  the  case  is  before  the  delivery,  and  yet  conditional, 
as  this  is.  It  turns,  singly,  upon  the  undertaking  being  to 
pay  in  case  the  other  did  not  pay."  The  court  took  time  to 
consider ;  and  Lord  Mansfield  on  the  following  day  deliv- 
ered the  unanimous  opinion  of  the  judges,  "  that  the  pro- 
mise by  the  defendant  to   pay  if  Smith   did  not,  was  a 

(a)  Cowp-  227. 

(6)  In  the  case  of  Matson  v.  Wharam,  next  cited,  BuUer,  J.,  gives  rather  a 
diflferent  account  of  the  facts  of  this  case,  (which  he  states  himself  to  have 
argued,)  and  in  the  following  words  :  "A  person  going  abroad  wished  to  make 
some  provision  for  his  mother-in-law  in  his  absence,  and  said  to  his  baker, 
"  you  must  supply  my  mother-in-law  with  bread,  and  I  will  see  you  paid." 
From  this  statement  the  defendant  alone  seems  to  have  been  liable;  but  in 
the  case,  as  stated  in  the  text,  there  seems  more  doubt.  It  is  observable, 
however,  in  both  statements,  that  the  promise  is  to  see  paid,  which  expres- 
sion has  been  treated,  in  some  cases,  as  implying  that  another  was  to  be  the 
paymaster,  and  the  promiser  but  a  surety ;  and  in  other  cases  has  been  con- 
strued as  equivalent  to  a  promise  to  pay;  (See  post,  pi.  24,)  but  it  may 
undoubtedly  bear  either  construction,  according  to  the  circumstances  under 
which  the  promise  was  given. 
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collat&ral  undertaking*  within  the  statute  of  frauds,"  and 
the  rule  for  a  new  trial  was  refused.  (1) 

ISj.  Still,  this  case  was  only  decided  upon  its  own  partic- 
ular merits,  and  no  general  rule  seems  to  have  been  laid 
down  before  the  case  of  Matson  v.  Wharam.(a)  In  that 
case  the  defendant  asked  the  plaintiff  whether  he  was  willing 
to  serve  one  R.  C.  with  groceries  ;  and,  upon  the  plaintiff's 

(0)  2  T.  R.  80. 

*  When  the  promise  is  prospective  to  pay  the  debt  of  another, 
which  may  accrue  in  consequence  of  the  very  promise  which  is 
made,  this  is  considered  as  not  affected  by  the  statute.  The  con- 
sideration is  then  co-existing  with  the  promise,  and  it  is  the 
original  debt  of  the  party  making  the  promise.  The  same  rea- 
soning perhaps  applies  to  debt.  Here  was  no  actually  existing 
default  or  misdoing  at  the  time  of  the  promise ;  but  it  was  to 
indemnify  against  a  future  one  in  consequence  of  which  one  be- 
comes surety.  This  is  a  good  and  valuable  consideration,  and 
not  within  the  statute.  As  where  A.,  being  imprisoned,  places 
in  the  hands  of  B.  suflBcient  property  for  his  indemnity,  who 
thereupon  solicits  C.  to  become  bail  for  A.,  and  promises,  but  not 
in  writing,  to  save  him  harmless.  This  is  not  within  the  stat- 
ute, for  it  is  an  original  promise  for  the  debt,  &c.,  of  another. 
Perley  v.  Spring,  12  Mass.  Eep.  297. 

(1)  Much  confusion  has  arisen  in  the  cases  from  the  use  of 
the  terms  original  and  collateral  in  reference  to  the  promise,  and 
is  noted  in  Bnller's  N.  P.,  p.  381.  There  are  no  such  words  in 
the  statute.  The  promise  there  mentioned  is  a  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person,  and  the 
only  question  to  be  considered  is,  whether  the  promise  declared 
upon  be  such  or  not. 

The  term  deU  certainly  seems  to  imply  that  the  liability  of 
the  third  person  had  been  previously  incurred,  and  this  is  one  of 
the  grounds  of  argument  in  the  case  in  the  text ;  but  a  default 
may  be  upon  an  executory  contract;  and  the  promise  of  a  per- 
son to  pay  for  goods  to  be  furnished  to  another,  or  to  see  them 
paid  for,  where  such  other  person  is  liable  in  the  first  instance, 
is  a  promise  to  pay  upon  the  default  of  such  other,  which  may 
be  well  considered,  according  to  the  words  of  the  statute,  "  a 
promise  for  the  default"  of  another. 
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saying  that  he  did  not  know  him,  the  defendant  replied, 
"  If  you  do  not  know  him,  you  know  me,  and  I  will  see 
you  paid."  In  consequence  of  this,  goods  were  sent  to  E. 
C.'s  order,  and  R.  C,  was  debited  for  the  amount  in  the 
plaintiff's  books.  R.  C,  not  paying  for  the  goods,  an  action 
was  bi'ough*  against  the  defendant,  and  a  verdict  given  for 
the  plaintiff,  subject  to  the  opinion  of  the  court  upon  the 
case  as  stated. 

For  the  plaintiff  the  same  distinction  was  taken  as  in  the 
last  case,  and  upon  the  same  authority  of  Mowbray  v.  Cun- 
ningham.(a)  But  the  court  were  clearly  of  opinion  that 
that  distinction  had  been  overruled,  and  Buller,  J.,  says : 
"  If  this  were  a  new  case,  the  leaning  of  my  mind  would  be 
the  other  way  ;  for  Lord  Mansfield's  reasoning,  in  the  case 
of  Mowbray  v.  Cunningham, (a)  struck  me  very  forcibly. 
But  the  authorities  are  not  now  to  be  shaken.  And  the 
general  line  now  taken  is,  that  if  the  perspn  for  whose  use 
the  goods  are  furnished  is  liable  at  all,{h)  any  other  promise 
by  a  third  person  to  pay  that  debt  must  be  in  writing,  other- 
wise it  is  void  by  tiie  statute  of  frauds." 

The  same  principle  had  directed  the  previous  decision,  in 
the  case  of  Birkmyr  (or  Buchmyr)  v.  Darnal  ;(c)  and  simi- 
lar to  it  is  the  subsequent  decision  in  Anderson  v.  Hay- 
man,(d)  in  which  the  authority  of  Matson  v.  Wharam  was 
relied  on. 

There,  the  defendant  had  employed  one  Biffin,  the  plain- 
tiff's traveler,  to  write  to  the  plaintiff,  requesting  him  to 
furnish  goods  to  the  defendant's  son,  and  say  that  the  de- 
fendant would  be  bound  for  the  payment  of  the  money  as 

(a)  Cited  2  T.  E.  80  Cowp.  227.  ante. 
(6)  See  note  (1)  p.  29. 

(c)  1  Salk.  27.  6  Mod.  248.  2  Lord  Kaym.  1085,  post  pi.  32. 

(d)  1  H.  Bl.  120. 
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far  as  800?.  or  lOOOZ.  went.  Biffin  wrote,  and  the  goods 
were  furnished  accordingly. 

The  son  was  debited  in  the  plaintiff's  books,  and  after- 
wards applied  to  for  payment.  He  then  wrote  to  say,  that 
he  had  expected  a  12  months'  credit,  and  added — "  I  shall, 
at  this  rate,  make  you  remittances  for  the  different  parcels 
as  they  come  due." 

The  son  failed,  and  this  action  was  brought  against  the 
father  to  recover  the  value  of  the  goods. 

There  were  different  counts  in  the  declaration  :  two  upon 
the  defendant's  agreement  to  pay,  in  consideration  that  the 
plaintiff  would  deliver  goods  to  his  son  ;  two  for  goods  sold 
and  delivered  to  the  son,  on  a  promise  by  the  defendant  to 
see  the  plaintiff  paid,  and  a  count  for  money  paid  to  the 
defendant's  use.  Heath,  J.,  at  the  trial,  directed  the  jury 
to  consider  whether  the  plaintiff  gave  credit  to  the  defend- 
ant alone,  or  to^  him  together  with  his  son.  That,  in  the 
former  case,  they  should  find  a  verdict  for  the  plaintiff;  in 
the  latter,  for  the  defendant. 

A  verdict  was  found  for  the  defendant ;  and  a  new  trial 
moved  for,  on  the  ground  of  this  not  being  a  collateral  un- 
dertaking, but  a  direct  one,  in  which  the  original  credit  was 
given  to  the  defendant. 

But  the  court  were  clearly  of  opinion,  that  the  promise, 
not  being  in  writing,  was  void  by  the  statute  of  frauds  ;  as 
it  appeared,  from  the  evidence  of  Hayman  (the  son,)  that 
credit  was  given  to  him  as  well  as  to  the  defendant.(l)  * 


(1)  It  may  be  observed  upon  the  two  last  cases,  that  the 
grounds,  upon  which  the  decisions  are  put,  are  rather  equivocal. 
In  the  case  of  Matson  v.  Wharam,  BuUer,  J.  says — if  the  person 
for  whose  use,  &c.,  is  liable  at  all,  whereas  the  expressions  should 
rather  have  been,  is  solely  liable  in  the  first  instance. 

*The  plaintiff  subscribed  to  pay  the  trustees  ot  a  religious 
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16.  The  result  from  the  above  cases,  seems  to  be,  that  a 


society  a  certain  sum  annually,  towards  the  support  of  a  minis- 
ter, and  the  defendant,  in  consideration  of  25  dollars,  verbally 
agreed  to  indemnify  the  plaintiff  against  any  claim  arising  from 
his  subscription.  The  plaintiff  being  sued  for  his  subscription, 
and  a  judgment  recovered  against  him,  brought  an  action  against 
the  defendant  for  damages.  Held,  that  the  agreement  was  valid, 
and  not  within  the  statute  of  frauds,  the  defendant  not  being 
bound  to  the  trustees,  and  that  the  contract  of  indemnity  being 
broken,  as  soon  as  the  plaintiff  was  sued  on  his  subscription,  the 
plaintiff  might  maintain  an  action  against  the  defendant,  with- 
out proving  an  actual  payment  of  the  money  recovered ;  as  the 
judgment  against  him  fixed  the  amount  he  was  compellable  to 
pay,  and  was  the  proper  measure  of  damages  he  was  entitled 
to  recover  of  the  defendant.  Conkey  v.  Hopkins,  17  Johns.  Rep. 
113. 

For  if  the  credit  had  been  originally  given  to  both  parties, 
jointly,  there  seems  no  reason  why  the  person  furnishing  the 
goods  should  not  be  entitled  to  recover  against  both  jointly; 
although  the  goods  were  intended  only  for  the  use  of  one  of  the 
parties.  See  the  case  of  Scholes  and  another  v.  Merriot,  and 
another  (post  pi.  19.)  And  if  he  could  recover  against  them 
jointly,  he  could  recover  against  either,  unless  the  party  against 
whom  the  action  was  brought  pleaded  in  abatement. 

So  in  the  case  of  Anderson  v.  Hayman,  Heath,  Justice,  directed 
the  jury  to  consider  whether  the  plaintiff  gave  credit  to  the  de- 
fendant alone  or  to  him  together  with  Ms  son ;  and  the  court 
gave  as  a  reason  for  their  judgment,  that  credit  was  given  to  him 
{the  son)  as  well  as  the  defendant.  But  from  these  expressions, 
is  to  be  understood,  not  what  they  seem  at  first  to  import,  that 
the  plaintiff  considered  the  defendant  and  his  son  jointly  liable ; 
but,  that  which  appears  from  the  case  to  have  been  the  fact,  that 
the  son  was  the  person  whom  the  plaintiff  considered  liable  in 
the  first  instance ;  and  the  father  upon  his  promise  to  pay  the 
plaintiff,  or  to  see  him  paid,  in  case  of  the  son's  default. 

Another  observation  arises  in  the  last-mentioned  case,  that 
although  the  decision  upon  the  record,  as  stated,  was  certainly 
right,  for,  there,  the  defendant's  liability  is  stated  to  have  been 
absolute  in  the  first  instance,  for  the  goods  furnished  to  his  son, 
which  it  clearly  was  not ;  yet  if  the  action  had  been  brought, 
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promise  by  a  third  person,  made  previous  to  the  sale  of 
goods,  or  other  credit  given,  or  other  liability  incurred, 
comes  within  the  statute,  when  it  is  conditioned  upon  the  de- 
fault of  another,  who  is  solely  liable  in  the  first  instance, 
otherwise  not.* 

And  it  is  only  necessary  to  inquire,  to  whom  it  was  un- 
derstood, between  the  parties,  that  the  vendor  or  other 
creditor,  should  look  for  payment,  in  the  first  instance. 
(a)(1) 

(o)  The  rule  has  been  generally  expressed  thus ;  that  the  question  was  to 
whom  the  credit  was  given.  But  this  does  not  seem  suflBciently  accurate ;  as 
the  term  credit  has,  here,  a  double  acceptation.  It  may  either  refer  to  the 
person  upon  whose  character,  and  the  knowledge  of  whose  circumstances, 
faith  was  placed :  and  to  whom,  in  that  respect,  credit  was  given,  (which  is 
always  the  guarantor,)  or  it  may  refer  to  the  person  actually  debited  to  the 
vendor.  In  the  former  of  which  senses,  the  expression  conveys  a  meaning, 
not  warranted  by  the  decisions.  The  rule,  as  adopted  in  the  text,  is  clear 
from  this  ambiguity,  and  seems  to  meet  the  true  meaning  of  the  decided 
cases. 

upon  the  defendant's  special  promise,  to  pay  if  his  son  did  not, 
it  seems  very  questionable  whether  the  letter,  which  was  written 
by  BiflBn  to  the  plaintiff,  at  the  defendant's  request,  was  not  a 
sufficient  memorandum  in  writing,  signed  by  an  agent  thereunto 
duly  authorized.     See  post  chapters  3  and  4. 

*The  same  doctrine  is  recognised  in  Chase  v.  Day,  (17  Johns. 
Eep.  114,)  and  it  is  laid  down  in  Leonard  v.  Vredenburgh,  (8 
Johns.  Eep.  29,)  per  Kent,  Oh.  J.  that  if  the  whole  credit  is  not 
given  to  the  person  who  comes  in  to  answer  for  another,  his  un- 
dertaking is  collateral. 

(1)  Theobold  on  Principal  and  Surety,  51.  In  reference  to  the 
case  of  Mowbray  v.  Cunningham,  though  understood  to  have 
been  cited,  in  the  case  of  Matson  v.  Warham,  2  T.  E.  80  in  sup- 
port of  the  doctrine  that  a  promise  made  before  the  debt  was 
due  from  the  principal,  was  not  within  the  statute,  yet  Mr. 
Theobold  thinks  the  reference  is  not  fairly  drawn  from  the  lan- 
guage of  the  case,  that  such  was  his  opinion.  The  latter  clause 
of  the  extract  from  Mowbray  v.  Cunningham,  "  This  is  a  pro- 
mise made  before  the  debt  accrues,  and  what  is  the  reason  of  the 
tradesmans  requiring  that  promise?    It  is  because  he  will  not 
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17.  As  many  nice  distinctions  have  been  taken,  as  to  the 
wording  of  promises,  in  this  particular,  it  may  be  useful  to 
consider  the  different  modes  in  which  a  person  may  make 
himself  liable  for  another,  at  the  time  of  any  debt  being 
incurred,  or  previously,  and  the  application  of  the  statute  to 
each. 

18.  First — Where  a  party  actually  purchases  goods  him- 
self, which  are  to  be  delivered  to  a  third  person  for  his  sole 
use  ;  but  where  it  never  was  in  contemplation  of  the  parties, 
that  the  person  to  whom  the  goods  were  furnished,  should 
be  in  any  manner  liable  for  them.  This  case  comes  imme- 
diately within  the  rule  laid  down  in  Matson  v.  Wharam,  (a) 
as  not  a  case  within  the  statute  :  because,  here,  the  person 
for  whose  use  the  goods  were  furnished,  was  never  liable  at 
all  to  the  vendor.  (5) 

(a)  2  T.  K.  80.  ante  pi.  14. 

(6)  See  also  Buchmyi  v.  Damal,  post,  pi,  23. 

trust  the  person  for  whose  use  the  goods  are  intended ;  he  thinks 
conclusive  that  the  credit  in  that  case  was  given  in  the  first  in- 
stance to  the  third  person  promising,  not  the  person  to  whom 
the  goods  were  delivered.  Eeferences  was  also  subsequently 
made  by  Lord  Mansfield  in  the  case  of  Jones  v.  Cooper  to  the 
case  of  Mowbray  v.  Cunningham,  as  having  been  decided  upon 
"the  general  distinction,"  evidently  meaning,  says  Mr.  Theobold, 
the  distinction  between  a  collateral  and  an  original  promise. 
He  also  infers  from  the  following  language  of  Lord  Mansfield  in 
the  latter  case  of  Jones  v.  Cooper,  "  where  the  undertaking  is 
before  delivery,  and  there  is  a  direction  to  deliver  the  goods  and 
I  will  see  them  paid  for,  it  is  not  within  the  statute  of  frauds." 
But  there  may  be  a  nicety  where  the  undertaking  is  before  deli- 
very and  yet  conditional  as  this  is.  It  turns  singly  on  the  un- 
dertaking being  "  in  case  the  other  did  not  pay,"  that  he  did  not 
in  the  previous  case  consider  that  credit  was  in  the  first  instance 
given  to  any  but  the  third  person  undertaking  to  pay.  However 
this  may  be  with  reference  to  the  opinion  of  Lord  Mansfield,  it 
now  appears  to  be  well  settled  in  this  country  as  well  as  in  Eng- 
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19.  Secondly — Where  a  party  buys  goods,  6r  incurs  any 
other  liability,  jointly  with  another,  but  for  the  sole  use  of 
such  other.  It  frequently  happens,  that  a  person  wishing  to 
procure  credit  for  another,  permits  himself  to  be  considered 
a  joint  purchaser,  as  upon  a  partnership  account ;  and  al- 
though there  is  no  such  relation  betvreen  them,  nor  any  pos- 
sible community  of  interest,  and,  where  the  purchase  or 
bargain  so  made,  is  entirely  for  the  use  of  such  other  person. 
If  this  fact  be  unknown  to  the  vendor,  or  other  contrac- 
tor, it  is  clear  that  the  parties  so  contracting  are  jointly  lia- 
ble, according  to  their  engagement.  See  Waugh  v.  Carver 
and  others,  (a)  and  the  cases  there  cited. 

But  it  may  seem  rather  questionable  how  far  such  an  un- 
dertaking would  be  valid,  without  a  sufficient  note  in  writ- 
ing, if,  at  the  time  of  the  transaction,  it  be  known  to  the 
vendor,  that,  in  point  of  fact,  no  general  partnership  sub- 
sisted between  the  parties,  nor  any  community  of  interest, 
in  the  particular  transaction. 

There  does  not  appear  to  have  been  any  judicial  decision 
upon  the  point :  but,  it  has  been  ruled,  at  nisi  -prius,  that 
such  transaction  did  not  come  within  the  scope  of  the  statute 
of  frauds. 

The  case  in  which  this  was  decided,  was  that  of  Scholes 
and  another  v.  Hampson  and  Merriott.  {b)  The  defendant, 
Hampson,  had  applied  to  the  plaintiffs  to  purchase  from  them 
a  quantity  of  cottons  upon  credit,  which  they  refused  to  let 
him  have,  unless  some  one  would  be  answerable  fm-  the  pay- 
ment. He  afterwards  brought  with  him  the  other  defend- 
ant, who  was  a  near  relation  of  his,  but  not  at  all  connected 
(o)  2  H.  Bl.  235. 

(6)  Coram  Chambre,  J.  Lancaster  Spring  Assizes,  1806.    The  note  of  this 
case  was  taken  by  the  author,  at  the  time  of  the  trial. 


land  that  the  promise  of  guarantee  may  be  made  before  as  well 
as  alter  the  debt  ot  the  principal  is  due. 
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with  him  iii  business,  and  which  was  well  known  to  the 
plain  tifls. 

The  defendant,  Merriott,  then  requested  the  plaintiffs  to 
let  Hampson  have  what  cotton  he  might  want,  and  agreed, 
verbally,  that  the  credit  should  be  given  to  them  jointly,  and 
the  invoices  made  out  in  their  joint  names.  Several  joarcels 
of  cotton  were  accordingly  delivered  by  the  plaintiffs  to 
Hampson,  who,  from  time  to  time,  made  payments  for  the 
same.  But  becoming  insolvent,  this  action  was  brought 
against  him  and  Merriott  for  the  balance.  Hampson  had 
let  judgment  go  by  default,  and  the  question  was  as  to  the 
liability  of  Merriott. 

It  was  objected  on  his  behalf,  that,  upon  these  facts,  Mer- 
riott could  not  be  considered  a  partner,  but  was  only  surety 
for  Hampson's  payments ;  and,  therefore,  his  undertaking 
was  for  the  debt  of  another,  and  void  by  the  statute  of  frauds, 
as  not  being  in  writing  ;  and  it  was  contended  that,  the  per- 
mitting such  parol  promise  to  avail,  would  be,  virtually,  to 
repeal  the  statute. 

But  Chambre  J.  overruled  the  objection,  not  thinking  this 
to  be  a  case  within  the  statute ;  and  the  decision  was  never 
afterward  questioned. 

20.  The  thii-d  and  last  mode,  by  which  a  person  may 
make  himself  liable  for  another,  is,  where  he  adds  his  credit 
to  that  of  such  other,  but  conditionally  only,  in  cases  of  the 
other's  default. 

21.  This  is  that  species  of  promise  that  comes  immedi- 
ately within  the  meaning  of  the  statute,  and  which,  in  the 
cases,  is  termed  a  collateral  promise,  {a)  In  a  promise  of 
this  kind,  the  only  doubt  that  can  arise,  is  upon  the  wording 
and  intention  of  the  engagement ;  whether  it  come  within 

DO  ' 

this  class,  or  is  an  absolute  and  original  undertaking,  within 
the  class  tirst  above  mentioned.     In  order  to  see  what  the 
(a)  See  note  2.  pi.  14. 
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courts  have  decided  to  be  an  original,  and  what  a  collateral 
promise,  it  may  be  useful  to  notice  some  of  the  leading  de- 
cisions upon  the  subject. 

22.  If  one  promise,  that,  if  another  do  not  pay  for  goods 
he  will;  {a)  or,  if  A.  engage  that  B.  shall  pay  for  certain 
goods  that  B.  buys  of  C,  this  is  good  to  charge  him  upon  a 
collateral  promise,  but  not  upon  indebitatiis  assumpsit,  for  it 
doth  not  create  a  debt.  (&) 

23.  In  Buchmyr  v.  Darnal,  (c)  the  plaintiff  proposed  the 
defendant,  that  if  he  would  lend  one  J.  E.  a  horse  to  ride,  J. 
E.  should  return  it  to  the  plaintiff.  This  case  was  argued 
very  fully,  and  the  judges  of  all  the  courts  consulted  upon 
it ;  and,  in  the  result,  this  was  said  to  be  a  promise  within 
the  statute.  For  J.  E.  was  liable  to  the  plaintiff  in  detinue. 
And  the  court  said  in  the  case  :  "  If  two  come  into  a  shop, 
and  one  buy  ;  and  the  other  promise  the  seller,  '  if  the  other 
does  not  pay  you  I  will,'  this  is  a  collateral  undertaking, 
and  void  by  the  statute  without  writing.  But  if  he  say, 
'  let  him  have  the  goods,  I  will  be  your  paymaster  :'  this 
shall  be  an  undertaking  as  for  himself — ^and  he  shall  be  in- 
tended to  be  the  very  buyer." 

24.  "So  if  A.  promise  B.,  being  a  surgeon,  that  if  B. 
cure  D.  of  a  wound,  he  will  see  him  paid,  this  is  only  a  pro- 
mise to  pay  if  D,  does  not ;  and,  therefore,  ought  to  be  in 
writing,  by  the  statute  of  frauds.  But  if  A.  promise  B.,  in 
such  case,  that  he  will  be  B.'s  paymaster,  whatever  he  shall 
deserve,  it  is  immediately  the  debt  of  A.,  and  he  is  liable 
without  writing."     Watkiiis  v.  Perkins,  [d) 

25.  The  brother  of  the  defendant  being  in  treaty  with  one 
L.  S.  for  the  sale  of  an  estate,  the  defendant  wrote  to  the 

(a)  Saymond  v.  Gent,  1  Boll's  Abr.  14.  pi.  3.    Turner  v.  PhiUips.    do  20. 
pi.  14. 

(6)  1  Yentr.  293. 

(c)  1  Salk.  27.  6.  Mod.  248.  2  Lord  Eaym.  1085. 

(d)  Per  Holt,  Ch.  J.  at  Guildhall,  Lord  Kaym.  224. 
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plaintiff,  thus :  "  If  L.  S.  shall  go  through  with  the  pur- 
chase, my  brother  will  give  you  a  handsome  gratuity,  for  the 
trouble  and  pains  you  shall  be  at  in  transacting  the  affairs  ; 
which  I  promise  shall  not  be  less  than  300^.  My  meaning 
is,  you  shall  be  paid  when  the  conveyances  are  executed." 
The  sale  was  completed,  and  the  plaintiff  was  useful  in  bring- 
ing it  about ;  and,  not  being  paid,  brought  an  indebitatus 
assumpsit  for  work  and  labour. 

Per  Our. :  Though  the  promise  was,  that  the  defendant's 
brother  should  pay,  it  bound  him  as  much  as  if  he  had  pro- 
mised for  himself ;  for  the  work  and  labor  was  at  his  re- 
quest, and  upon  his  request,  and  upon  his  credit.  And  per 
Lee,  J.  If  A.  promise  to  pay  B.  if  C.  does  not,  A.  is  but 
a  surety  ;  but  if  A.  promise  that  0.  shall  pay,  (a)  he  is  a 
principal,  (b) 

26.  In  consideration  that  the  plaintiff  would  sell  and  de- 
liver, &c.,  to  A.,  the  defendant  promised  to  see  him  paid. 
Et  per  Curiam.  The  defendant  is  here  a  principal  and  not 
a  surety,  (c) 

But  the  same  case  seems  more  correctly  reported  in  Ven- 

{a)  This  expression,  however,  must  not  be  understood,  beyond  what  the 
facts  of  the  case,  to  wMch  it  applies,  warrant ;  i.  e.  where  there  is  no  privity 
of  contract  between  A.  and  C. ;  for,  if  there  be,  then,  according  to  the  whole 
tenor  of  the  cases,  B.  is  but  a  surety.* 

(6)  Keb.  563. 

(c)  Gordon  v.  Martin,  Pitzgibbon,  302. 

*A.  made  a  promissory  note  for  a  sum  of  money  payable  to  B. 
on  a  day  certain.  C.  writes  underneath,  "  I  acknowledge  myself 
holden  as  surety  of  the  demand  of  the  above  note,  witness  my 
hand,  C."  In  an  action  of  assumpsit  against  0.  on  this  note,  it 
was  held  to  be  a  joint  and  several  promise.  The  legal  effect  of  a 
note  in  this  form  is  not  different  from  a  note  in  the  form  of  "For 
value  received  I  promise  to  pay,  &c.,  and  signed  by  one  with  the 
word  principal  annexed  to  his  name,  and  by  another  with  the 
word  surety  thus  annexed.  Hunt,  Adm'r.  v.  Adams,  5  Mass. 
Eep.  358. 
6 
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tris,  (a)  where  it  is  stated,  that,  in  consideration  that  the 
plaintiff  would  deliver,  (not  sell,)  the  defendant  promised  as 
before.  M  per  Curiam.  "  A  promise  to  pay  and  to  see 
paid  are  all  one." 

According  to  this  latter  report  of  the  case,  the  transaction 
seems  to  have  been  merely  a  purchase  of  goods  to  be  deli- 
vered to  a  third  person,  who  was  not  liable  to  the  vendor  ; 
and  then  the  case  does  not  contradict  (as  the  other  report 
does)  the  subsequent  decisions  in  Watkins  v.  Perkins,  (5) 
Jones  V.  Cooper,  (c)  and  Matson  v.  Wharham,  (d)  which  were 
all  promises  to  see  paid ;  and  which  turned  upon  the  lia- 
bility of  the  defendant,  only  accruing  in  case  the  other  did 
not  pay.* 

27.  It  may  be  observed,  that  some  of  the  above  cases 

(o)  1  Yentr.  43. 

(6)  Per  Holt.  Ch.  J.  at  GuildhaU.    Lord  Eaym.  224.  ante.  pi.  24. 

(c)  Cowp.  227.  ante,  pi.  14. 

(ci)  2  T.  E.  80.  ante,  pi.  14. 

*In  Chase  v.  Day,  (17  Johns.  Eep.  114,)  the  defendant  asked 
the  plaintiff,  a  printer,  the  terms  upon  which  he  would  let  the 
nephew  of  the  defendant  have  papers  as  a  news-carrier.  Upon 
being  told  the  terms,  the  defendant  says  :  "  If  my  nephew  should 
call  for  the  papers  I  will  be  responsible  for  the  papers  he  shall 
take."  The  plaintiff  made  no  charge  of  the  papers  in  his 
books,  but  kept  a  memorandum  of  the  number.  Held,  that  this 
was  an  original  and  absolute  contract  on  the  part  of  the  defend- 
ant. 

A.  being  bound  to  indemnify  B.  in  a  certain  suit  in  which  he 
was  arrested,  requests  C.  to  become  special  bail  for  B.,  and  prom- 
ises to  indemnify  him ;  this  is  an  original  undertaking  by  A. 
Harrison  v.  Sawtel,  10  Johns.  Eep.  342. 

G.  being  indebted  to  S.,  and  S.  to  W. ;  if  G.  in  consideration 
of  his  debt  to  S.  verbally  promise  S.  to  pay  the  debt  of  S.  to  W., 
but  W.  does  not  thereupon  discharge  S.,  the  promise  is  collateral 
and  void  under  the'  statute  of  frauds.  In  ^uch  case  S.  is  not  a 
competent  witness  to  prove  the  promise  of  G.  Waggoner  v. 
Gray's  Admr's.  %  Henning  &  Munford's  Eep.  603. 
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were  decided  before  the  passing  of  the  statute  of  frauds ; 
and  that,  in  others,  the  statute  was  not  brought  into  ques- 
tion. But  still  they  ai-e  equally  authorities  as  to  its  construc- 
tion :  because,  according  to  the  whole  tenor  of  the  decisions 
under  the  statute,  in  respect  to  the  present  question,  the  dif- 
ference arises  between  a  collateral  undertaking,  where  another 
is  liable  in  the  first  instance,  and  which  must  be  the  subject 
of  a  special  action  on  the  case,  and  an  original  undertaking, 
where  an  action  for  goods  sold  and  delivered,  or  other  inde- 
bitatus assumpsit,  may  be  brought  immediately,  against  the 
party  undeitaking.  Consequently,  Wherever  a  case  has  been 
decided  to  have  been  the  former,  it  would  come  within  the 
statute ;  the  latter,  not.  ^ 

28.  In  cases  where  the  words  of  the  party  promising  are 
at  all  doubtful,  the  court  will  take  into  consideration  the 
situation  and  circumstances  of  the  parties,  to  enable  them  to 
judge  of  their  respective  intentions,  and  understanding,  at 
the  time  of  the  agreement  made,  (a) 

Thus,  in  the  case  of  Keate  v.  Temple,  (a)  which  was  an 
action  for  goods  sold  and  delivered  to  the  defendant. 

The  plaintiflF  was  a  tailor  and  slopseller ;  the  defendant 
first  lieutenant  of  his  majesty's  ship  Boyne.  The  defend- 
ant had  applied  to  a  third  person  to  recommend  a  slopseller, 
who  might  furnish  the  crew  with  clothes,  saying  :  "He  will 
run  no  risk,  I  will  see  him  paid."  The  plaintifi"  was  then 
recommended  to  him  ;  and  the  defendant,  in  conversation 
with  him,  used  these  words — "I  will  see  you  paid  at  the 
pay-table ;  are  you  satisfied  ?"  The  plaintiff  answered, 
"  Perfectly  so." 

After  verdict  for  the  plaintiff,  for  the  amount  of  all  the 
goods  furnished  to  the  crew,  the  question  came  for  the  opin- 
ion of  the  court  upon  a  motion  for  a  new  trial,  whether  this 

(A)  See  Appendix,  p.  489. 
(a)  1  Bos.  and  PnU.  158. 
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was  an  original  undertaking  of  the  defendant  to  pay,  or  only 
an  undertaking  that  the  men  should  pay. 

Eyre,  Ch.  J.,  in  delivering  his  opinion,  says  :   "  There  ia 
one  consideration,  independent  of  every  thing  else,  which 
weighs  so  strongly  with  me,  that  I  should  wish  this  evidence 
to  be  once  more  submitted  to  a  jury.     The  sum  recovered  ia 
576?.  Is.  8d.,  and  this  against  a  lieutenant  of  the  navj' ;  a 
sum  so  large,  that  it  goes  a  great  way  in  satisfying  my  mind 
that  it  never  could  have  been  in  contemplation  of  the  defend- 
■  ant  to  make  himself  liable,  or  of  the  shpseller  to  furnish  the 
goods  on  his  credit  to  so  large  an  amount.     I  can  hardly 
think,  had  the  plaintiff  been  asked  whether  he  would  have 
the  lieutenant  or  the  crew  for  his  paymaster,  but  that  he 
would  have  given  preference  to  the  latter."     "  From   the 
nature  of  the  case,  it  is  apparent  that  the  men  were  to  pay 
in  the  first  instance.     The  defendant's  words  were,  '  I  will 
see  you  paid  at  the  pay-table  ;  are  you  satisfied  V     And  the 
answer  then  was,  '  perfectly  so.'     The  meaning  of  which  was, 
that,  however  unwilling  the  men  might  be  to  pay  themselves 
the  officer  would  take  care  that  they  should  pay.     The  ques- 
tion is,  whether  the  slopman  did  not,  in  fact,  rely  upon  the 
power  of  the  officer  over  the  fund  out  of  which  the  men's 
wages  were  to  be  paid,  and  did  not  prefer  giving  credit  to 
that  fund,  rather  than  to  the  lieutenant,  who,  if  we  are  to 
judge  of  him,  by  others  in  the  same  situation,  was  not  likely 
to  be  able  to  raise  so  large  a  sum." 

The  other  judges  concurring,  the  rule  for  a  new  trial  was 
made  absolute.  From  this  case  it  appears,  that  though  the 
words  seem  at  first  sight  to  imply  an  absolute  undertaking 
on  the  part  of  the  defendant  to  pay  for  the  clothes  fur- 
nished, (in  which  case  it  would  be  the  proper  subject  of  an 
action  upon  a  general  indebitatus  assumpsit,)  the  court,  tak- 
ing into  consideration  the  circumstances  and  views  of  the 
parties  respectively,  at  the  time  of  the  promise  made,  was 
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of  opinion  that  it  only  amounted  to  a  promise  that  the  crew 
should  pay  ;  and  the  action  should  have  beea  brought,  if 
at  all,  upon  the  special  promise,  and  there  seems  no  doubt 
but  such  an  action  would  have  well  laid,  had  the  agreement 
been  in  writing,  (a) 

(a)  There  is  a  long  string  of  cases  in  equity,  in  whioh  a  part  performance 
of  the  contract  has  been  aUowed  to  supersede  the  necessity  of  writing.  (See 
the  cases  collected  and  arranged  in  Sugden's  Law  of  Vendors,  p.  83  to  97,  3d 
edition.) 

These,  however,  it  has  not  been  thought  necessary  to  inti'oduoe  here ;  first, 
because  the  principle  of  those  decisions  has  not  been  admitted  at  law,  except 
by  a  dictum  of  Bnller,  J.,  in  the  case  of  Brodie  v.  St.  Paul,  1  Yes.  jnn.  333, 
whioh  is  strongly  commented  upon,  in  the  case  of  Cooth  v.  Jackson,  6  Tes. 
jun.  39,  by  Lord  Bldon,  Ch.  J.,  and  the  principle  considered  as  solely  appUoa- 
ble  to  courts  of  equity  :  secondly,  because  there  is  much  confusion  and  con- 
tradiction in  the  cases  themselves ;  and  lastly,  because  it  is  difficult  to  foresee 
how  they  may  be  applicable  to  the  question  of  guaranty. 


CHAPTER  III. 

What  is  a  sxifficient  Memorandum  oe  Note  of  the 
Agreement  ? 

1.  An  agreement  has  been  said  to  be  an  aggregatio  men- 
tium;  when  two  or  more  minds  are  united  in  a  thing  done, 
or  to  be  done. (a) 

2.  And,  that  it  ought  to  be  so  certain  and  complete,  that 
each  parly  may  have  an  action  upon  it.(a) 

^  3.  And,  if  an  agreement  be  made  to  do  a  thing,  without 
consideration  for  it,  it  is  nudum  pactum,  undt  non  oritur  ac- 
tio,ib)  i.  e.,  a  naked  or  void  agreement,  out  of  which  no 
action  arises.(c)  (1) 

(a)  Com.  Dig.  Agreement  a  1.  Plowd.  5.  a.  17.  a.  Wain  v.  Warlters,  Ap- 
pendix, No.  II.     But  see  Appendix,  No.  IV. 

(6)  Com.  Dig.  Agreement  b.  2.  Plowd.  308.  b. 

(c)  It  is  added  to  the  text  in  Comyns,  and  there  cited,  as  from  Plowdeu  : 
That  "  where  an  agreement,  or  contract,  is  in  writing,  the  consideration  is 
not  inquirable;  for  it  shall  be  intended  to  be  executed  upon  good  considera- 
tion." But  the  authority  in  Plowden  only  goes  to  agreements  under  seal; 
(see  c.  1  pi.  3  note)  and,  whatever  authority  may  be  due  to  the  dictum  in 
Comyns,  it  must  be  considered  as  overruled  by  Eann  v.  Hughes,  (ante,  c.  1 
pi.  12,)  and  certainly,  by  Wain  and  another  v.  Warlters  (App.  No.  II.)  and 
by  Lyon  v.  Lamb,  (App.  No.  III.,)  all  of  which  proceeded  upon  the  principle 
that  a  promise,  unless  by  deed,  receives  no  additional  validity  by  being  in 
writing.     But  see  Appendix,  No.  4. 

(1)  The  doctrine  of  Eann  t.  Hughes,  7  T.  E.  325,  may  be  re- 
garded, as  the  rale  established  in  this  country.  Here  it  is  under- 
stood that  a  mere  written  contract  is  upon  the  footing  of  a  parol 
contract,  and  a  consideration  must  be  proved,  Cook  v.  Bradley,  7 
Conn.  61;  People  v.  Shall,  9  Cow.  778;  Eussell  v.  Beck,  11  Vt. 
166.  It  is  not  necessary  that  the  consideration  should  be  ex- 
pressed in  the  writing,  Tingley  v.  Cutler,  7  Conn.  391,  but  it  may 
be  collected  from  the  circumstances,  and  the  evidence  submitted 
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4.  To  an  agreement,  then,  three  things  are  necessary.  1. 
Parties.     2.  Mutuality  of  contract.     3.  Consideration. 

How  far  each  of  these  requisites,  to  the  validity  of  an 
agi-eement,  must  appear  on  the  face  of  the  memorandum  or 
note  of  an  agreement  to  guaranty,  not  being  made  by  deed, 
is  here  to  be  considered. 

It  will  facilitate  the  inquiry  to  take  them  in  the  inverted 
order. 

First,  then,  of  the  consideration. 

5.  It  seems  to  have  been  formerly  considered,  that,  if  the 
promise  were  in  writing,  it  was  sufficient;  and,  that  parol 
evidence  might  be  given  of  the  consideration.  And  it  is  re- 
markable, that,  in  most  of  the  cases,  the  expression  of 
"promise  in  wrUing"  has  been  used,  both  by  the  judges  and 
the  bar,  as  that  which  would  satisfy  the  provisions  of  the 
statute  of  frauds. 

6.  But  it  is  now  decided  in  the  case  of  Wain  and  another 
V.  Warlters,  {a)  and  Lyon  v.  Lamb,  (5)  that  the  promise 
alone  being  in  writing  is  not  sufficient;  that  the  statute  re- 
quires "the  agreement  or  some  memorandum  or  note  there- 
of," to  be  in  writing :  or  that  the  term  agreement  includes 
the  consideration  upon  which  the  promise  is  founded :  and 

(a)  5  E.  R.  10.    Appendix,  No.  II. 
(6)  Appendix,  No.  III. 

to  a  jury.  Powell  on  Contracts,  368 ;  Amos  v  Ashley,  4  Pick. 
71 ;  Wood  v.  Beach,  7  Vt.  E.  522.  In  Smith  v.  Ide,  3  Vt.  200. 
Eoyce,  J.,  says,  "  The  question  then  arises,  had  the  plaintiff  a 
right  to  show  the  consideration  of  the  written  promise  by  parol 
evidence?  I  am  not  prepared  to  admit  the  position  taken  by 
the  defendant's  counsel  that,  at  common  law,  a  promise  reduced 
to  writing,  must  express  the  consideration  on  which  it  is  founded. 
It  is  supported  by  a  doctrine  of  Bert,  C.  J.,  in  Morlay  v.  Booth,  3 
Bing.  107,  but  seems  to  be  opposed  by  the  general  current  of 
other  authorities.'' 
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that  it  is  therefore  necessary,  that  the  consideration  should 
appear  upon  the  face  of  the  written  guaranty.*(A) 
<A)  See  Appendix,  p.  490. 

*By  the  11th  section,  of  the  statute  to  prevent  frauds,  it  is  said 
'■  that  no  person  shall  be  charged  upon  any  promise,  &c.,  unless 
the  agreement  on  which  such  action  shall  be  brought,  or  some 
note  or  memorandum  thereof  shall  be  in  writing."  In  an  action 
on  an  agreement  relative  to  the  sale  of  lands,  it  was  held  that 
the  consideration  for  the  promise  as  well  as  the  promise  itself, 
must  be  in  writing.     Sears  &  Brink  v.  Brink,  3  Johns.  Eep.  211. 

It  was  long  not  directly  decided  in  Massachusetts  whether  or 
not  a  consideration  should  appear  upon  the  face  of  the  written 
guaranty.  The  question  was  made  in  Thatcher  et  al.  v.  Dins- 
more,  (5  Mass.  Eep.  599.)  This  was  an  action  against  A.,  who, 
as  "  guardian  of  L.,  an  insane  person,"  who  promised  the  plain- 
tiffs to  pay  them  or  their  order,  a  sum  of  money  on  a  day  certain. 
The  defence  was  a  want  of  sufBcient  consideration  expressed. 
But  the  case  here  turned  on  another  point,  which  was,  that  a 
negotiable  note  given  in  consideration  of  a  simple  contract  debt 
due,  is  a  discharge  of  the  simple  contract. 

In  Hunt,  adm'r.  v.  Adams,  (5  Mass.  Eep.  358,)  Ch.  J.  Parsons, 
seems  to  doubt  whether  the  word  agreement  in  the  statute  is  to 
be  taken  in  a  popular  or  in  a  strictly  legal  sense.  If  in  the  lat- 
ter, it  may  be  unreasonable  to  question  the  decision  of  Wain  v. 
Warlters.  "  But,"  continues  the  Ch.  J.  "  we  find  in  Egerton  v. 
Matthews,  (6  East.  307,)  that  a  memorandum  of  a  bargain  for 
the  sale  of  goods,  under  a  similar  provision  of  the  statute,  signed 
by  the  party  to  be  charged,  would  take  the  contract  out  of  the 
statute,  although  the  consideration  of  the  bargain  was  not  ex- 
pressed in  the  memorandum." 

"  These  two  decisions  are  not  easily  to  be  reconciled.  A  bar- 
gain is  a  contract  or  agreement  between  two  parties,  the  one  to 
sell  goods  or  lands,  and  the  other  to  buy  them.  A  contract  of 
this  sort  is  Toid  in  laWj  unless  made  on  a  sufficient  considera- 
tion. And  the  consideration  of  a  bargain  seems  to  be  as 
necessary  a  part  of  it,  as  of  any  other  contract  or  agreement ; 
and  there  is  the  same  danger  of  perjury  in  proving  the 
consideration  of  a  bargain  by  parol,  as  of  any  other  agree- 
ment. But  if  the  word  agreement  may  be  understood  in  the 
popular  sense,  as  intending  the  undertaking  of  the  party  charged, 
7 
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Therefore,  in  considering  the  sufficiency  of  a  guaranty, 


and  as  not  necessarily  including  the  consideration  for  it,  we  may- 
approve  of  the  decision  in  the  latter  case,  while  we  may  doubt 
as  to  the  former  case."  This  point  was  not  decided,  as  the  con- 
tract before  the  court  was  held  to  be  an  original  undertaking. 

The  same  question  was  agitated,  but  not  decided,  in  Carver  v. 
Warren,  5  Mass.  Eep.  545,  where  one  endorsed  the  note  of  an- 
other, on  the  back,  "  for  value  received,  I  promise  to  pay  the 
contents,  according  to  the  tenor  thereof,  to  A.  B."  Itdecided 
that  each  assumed,  for  value  received,  to  pay  the  plaintiff  the 
sum. 

But  it  was  finally  decided,  after  great  deliberation  and  a  full 
examination  of  all  the  English  and  American  authorities  on  the 
question,  that  a  promise  to  pay  the  debt  of  another  in  writing, 
and  signed  by  the  party  intending  to  be  bound,  is  a  sufBcient 
compliance  with  the  statute  of  frauds ;  without  any  recital  in 
the  writing,  of  the  consideration  upon  which  the  promise  is 
founded.    Packard  v.  Eichardson  et  al.  16  Mass.  Eep.  123. 

This  important  case  will  be  found  in  the  appendix. 

In  the  state  of  New  York,  the  decision  has  always  been,  that 
there  must  be  a  recital  in  the  writing,  of  the  consideration  upon 
which  the  promise  is  founded,  and  the  case  of  Wain  v.  Warlters, 
5  East.  16,  has  been  adopted  as  a  sound  construction  of  the 
statute.  Van  Ness,  J.,  in  delivering  the  opinion  of  the  court,  in 
Sears  v.  Brink  et  al.  (3  Johns.  Eep,  211,)  says,  "I  am  clearly  of 
opinion  that  the  consideration,  as  well  as  the  promise,  must  be  in 
writing.  The  statute  provides  that  the  party  shall  not  be  charged, 
unless  the  agreement  upon  which  the  action  shall  be  brought 
be  in  writing.  This  means  the  whole  agreement,  of  which  the 
consideration  forms  an  essential  and  material  part.  The  word 
agreement  comprehends  the  consideration  as  well  as  the  promise." 

In  Virginia  the  statute  of  frauds  enacts,  that  no  action  shall 
be  brought  in  the  specified  cases,  unless  the  "promise  or  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,"  &c.  The  reasoning  of  the 
English  judges,  in  the  cases  in  which  they  have  decided  that 
the  consideration  ought  to  be  in  writing,  turns  upon  the  word 
agreement,  of  which  the  consideration  forms  an  integral  part, 
does  not  apply  to  the  act  of  Virginia,  in  which  the  word  "pro- 
mise" is  introduced.    Violett  v.  Patten,  5  Oranch  Eep.  143, 151. 
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as  to  the  consideration,  it  will  be  necessary  to  refer  to  the 
circumstances  under  which  it  may  be  given. (I) 

If  C.  writes  under  the  promissory' note  of  A.  "I  guarantee  the 
above,"  and  signs  it.  and  upon  this  B.  delivers  goods  to  A.  for 
the  amount  of  the  uott?,  this  is  a  coUaferal  undertaking  of  C, 
but  there  is  no  necessity  for  a  distinct  consideration,  for  it  is  all 
one  entire  transaction ;  and  the  words  value  rcccired,  in  the  note, 
are  sufficient  evidence  of  a  consideration  on  the  face  of  the  writ- 
ing. But  if  there  is  any  doubt  whether  the  promise  of  B.  and 
the  defendant  were  or  were  not  concurrent,  and  one  and  the 
same  transaction,  parol  proof  is  admissible  to  show  that  fact ; 
for  if  it  was  all  one  transaction,  the  value  received  was  evidence 
of  a  consideration  embracing  both  the  parties.  Leonard  v.  Vre- 
denburgh,  8  Johns.  Eep.  23. 

The  English  statute  of  frauds  is  in  force  in  Rhode  Island. 
Clarke  v.  Eussell,  3  Dallas  Eep. 

(1)  The  doctrine  of  AVain  v.  Warlters  has  been  confirmed  by 
subsequent  English  decisions.  In  Raikes  v.  Todd,  1  Per  &  D. 
438,  (1839,)  the  guaranty  was — "  I  hereby  undertake  to  secure 
to  you  the  payment  of  any  sums  of  money  you  have  already 
advanced,  or  may  hereafter  advance  to  Messrs.  H.  D.  &  Co.,  on 
their  account  with  you :  ' — and  it  was  held  that  the  considera- 
tion did  not  sufBciently  appear,  to  satisfy  the  statute  of  frauds. 
Also  in  Cole  v.  Dyer,  C.  &  J.  vol.  1,  p.  461,  it  was  held  that  a 
guaranty  in  the  following  form,  namely :  "  E.  E.,  plaintiff,  and 
J.  A.,  defendant:  We  the  undersigned,  jointly  and  severally  un- 
dertake and  agree  to  pay  G.  C.  C,  gent.,  the  debt,  and  full  costs 
in  this  action,  provided  on  or  before  the  1st  day  of  Jan.  1831,  a 
sum  of  11^,  10.«,  3d,  be  not  paid  to  him  the  said  G.  C.  C.  at  his 
office  as  the  attorney  of  the  plaintiffs ;  dated  this  6th  of  Nov. 
1830,"  does  not  show  a  sufficient  consideration,  to  take  it  out  of 
the  statute.  The  same  is  the  doctrine  of  Saunders  v.  Wakefield, 
4  Barn.  &  Aid.  595.  In  Jenkins,  et  al.  v.  Eeynolds,  E.  C,  L.  vol. 
7,  329,  3  B.  &  B.  14,  the  guaranty  was  — "  To  the  amount  of 
100?.  consider  me  as  security  on  J.  C.'s  account,  signed  and  dated ; 
and  it  was  held  not  sufficient  for  want  of  the  statement  of  a 
consideration. 

This  latter  case  of  Jenkins,  et  al.  v.  Eeynolds,  was  argued  and 
determined  first,  "  as  if  it  were  an  original  question  on  the  con- 
struction of  the  statute.     Secondly,  not  as  an  original  question 
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7.  If  a  guaranty  be  given  before,  or  at  the  time  of  credit 

but  at  a  point  already  affected  by  ruinous  decisions."  Dallas,  C. 
J.,  says  the  weight  of  authority  is  first,  Wain  v.  Warlters,  then 
Lyon  V.  Lamb,  and  afterwards  Saunders  v.  Wakefield. 

In  Tennessee  the  act  of  1801,  c.  25,  does  not  require,  that  the 
consideration  of  a  promise  to  pay  the  debt  of  another,  should 
be  in  writing.  Taylor  v.  Eoss,  3  Yerg.  330.  Under  which  stat- 
ute a  guaranty  in  these  words,  "  On  the  25th  Dee.  1825,  we  bind 
oursel?es  to  see  the  within  note  paid,  March  19,  1824,"  indorsed 
on  a  note  of  a  third  person,  and  signed  by  the  guarantor,  is  a 
good  promise  within  the  act.  The  consideration  need  not  be  in 
writing  under  the  act  of  1801  of  Tenn.  Gilman  v.  Kibler,  5 
Humph.  19.  By  the  statute  of  Vermont,  the  consideration  need 
not  be  inserted  in  the  contract.  Smith  v.  Ide,  3  Vermont, 
290.  The  statute  of  Verinont  is  a  transcript  of  the  correspond- 
ing clause  of  the  English  clause  29,  ch.  IL  c.  3,  with  this  differ- 
ence that  the  word  agreement  is  valid  in  the  English  statute,  and 
the  word  "  contract  or  agreement,"  in  the  same  connexion  in  the 
Vermont  statute,  see  Patchin  v.  Swift  et  al.  21  Vt.  192.  In  Lou- 
isiana the  contract  need  not  be  in  writing,  but  if  the  amount  of 
the  debt  guarantied  exceed  50  dollars,  it  must  be  proved  by  one 
credible  witness,  and  other  corroborating  circumstances ;  which 
circumstances  the  Code  requires,  are  not  to  be  those  stated  by 
the  single  witness  in  his  testimony,  but  those  which  appear 
alumde,  3  Louis  Rep.  214 ;  Louis,  Code  Act,  2257. 

In  Virginia  and  Tennessee  the  word  promise  alone  has  been 
used.  In  Maine  the  consideration  need  not  be  expressed.  Levy 
V.  Merrill,  4  Greenl.  180.  So  in  North  Carolina,  Miller  v.  Irvin, 
Dev.  &  Bat.  103.  Same  in  N.  Jersey,  Buekly  v.  Beardsly,  2 
South.  570.  This  diversity  has  arisen  from  the  different  con- 
structions put  upon  the  word  agreement.  Wherever  the  word 
promise  alone  has  been  used,  the  construction  has  been  less  strict. 
In  Pennsylvania  the  note  in  writing  is  required  by  their  statute 
to  pro?e  a  contract  of  guaranty.  Sutton  v.  Irwin,  12  Serg.  & 
A.  13. 

The  decisions  of  the  American  courts,  are  not  uniform  with 
respect  to  the  question,  of  incorporating  the  consideration,  into 
the  written  agreement.  In  most  of  the  States  unless  the  con- 
sideration is  expressed  in  the  written  agreement,  or  can  be  ascer- 
tained from  some  of  the  memoranda,  constituting  the  agreement. 


CONSIDERATION  MUST  BE  STATED.  53 

given,  the  memorandum  must  contain  a  request^  from  the 
giving  the  guaranty,  for  such  credit.(l) 

the  agreement  is  held  void.  The  oonsideration  of  an  agreement 
to  answer  for  the  debt  of  another,  is  not  required  by  the  Con- 
necticut statute  of  frauds  to  be  in  writing.  Sage  v.  Wilcox,  6 
Conn.  81.  On  the  contrary,  in  Massachusetts,  a  promise  to  pay 
the  debt  of  another,  in  writing  and  signed  by  the  party  intend- 
ing to  he  bound  is  sufficient,  without  a  recital  in  the  writing  of 
the  consideration  which  may  be  proved  by  parol.  Packard  v. 
Eichardson,  17  Mass.  122,  128.  Lent  v.  Paddleford,  10  Mass. 
230.  Under  the  Virginia  statute  of  frauds  the  'consideration 
need  not  be  expressed  in  the  written  promise,  Colgin  v.  Hawley, 
6  Leigh.  85.  In  South  Carolina,  on  the  contrary,  the  writing 
which  is  competent  to  bind  one  man  to  pay  the  debt  of  another, 
must  express  the  consideration,  and  parol  evidence  of  such  con- 
sideration is  inadmissible.  Stephens  v.  Winn,  3  Brerard  (S.  C.) 
17.  In  Georgia  the  written  agreement  to  pay  the  debt  of  an- 
other, need  not  contain  the  consideration.  If  it  was  necessary 
the  words  "  value  received  "  are  a  sufficient  statement  of  a  con- 
sideration.   Woodward  v.  Picket,  Dudley,  30. 

In  New  York,  by  the  Eevised  Statutes,  the  consideration  must 
be  expressed  in  the  written  agreement,  and  cannot  be  implied  or 
inferred.  Bennet  v.  Pratt,  4  Denio,  275.  The  promise  purport- 
ing to  be  for  value  received  is  a  sufficient  expression  of  the  con- 
sideration ;  the  particular  consideration  need  not  appear, — a 
consideration  is  sufficient.  In  Ohio  the  consideration  to  pay  the 
debt  of  another  may  be  proved  by  parol.     17  Ohio  Eep.  128. 

Under  the  statute  of  frauds  of  Mississippi,  the  consideration 
of  a  promise  to  pay  the  debt  of  another  need  not  be  stated  in 
writing.    Wren  v.  Pearce,  4,  Smeedes  v.  Marsh,  91. 

(1)  In  the  case  of  a  guaranty  given  before  or  at  the  time  of 
the  credit  given  to  the  principal,  the  insertion  of  the  considera- 
tion,— namely,  the  giving  credit  to  the  principal,  would  quite 
naturally  be  made  in  the  form  of  a  request ;  though  it  will  be 
found  by  reference  to  the  cases,  (see  Stapp  v.  Hill,  cited  in  the 
text)  where  the  form  was,  "I  guarantee  the  payment  of  any 
goods  which  J.  Stapp  shall  deliver  to  Mr.  Nichols,"  and  "If  A. 
J.  shall  make  a  contract  for  four  or  five  hundred  dollar's  worth 
of  hides,  I  will  stand  responsible  for  the  fulfilment  of  any  con- 
tract said  A.  J.  shall  make.    11  Vermont  Eep.  444.    Train  & 
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8.  If  given  after,  it  must  contain  a  request  for  time,  or 
further  credit;  in  consideration  of  which  the  payment,  in 
respect  of  past  transactions,  is  guarantied.* 


Co.  V.  Jones,  that  the  request  is  to  be  implied  from  the  tenor  of 
the  guaranty  itself.  In  the  language  of  Pratt,  J.  in  Union  Bank 
V.  Coster,  3  Com.  311,  "  a  past  consideration  unless  done  at  the 
request  of  the  promisor,  is  not  suflScient  to  support  any  promise. 
But  a  promise  to  do  an  act  in  consideration  of  some  act  to  be 
done  by  the  promisee  implies  a  request,  and  a  compliance  on  the 
part  of  the  latter  closes  the  contract  and  makes  it  binding." 

The  application  of  the  rules  relating  to  the  request,  and  the 
request  and  consideration,  contained  in  pi.  7  and  8,  depends  upon 
the  construction  given  to  the  statutes  of  the  several  states,  rela- 
tive to  the  necessity  of  including  a  statement  of  the  considera- 
tion in  the  written  contract.  In  those  states,  where  it  has  been 
held,  not  necessary  to  the  validity  of  the  contract,  that  the  con- 
sideration should  be  incorporated  into  the  written  agreement, 
such  an  undertaking  as  that  of  Warlters  in  Wain  v.  Warlters, 
would  be  sufficient,  while  in  those  states  where  the  English  rule 
has  been  adopted  the  doctrine  of  the  text  would  only  be  appli- 
cable. 

The  following  case  relates  to  the  branch  of  the  subject  to 
which  these  propositions  have  reference  though  not  supporting 
the  propositions  in  terms.  In  Kean  v.  McKinsy,  2  Barr,  30,  it 
was  held  that  a  guaranty  without  the  request  of  the  debtor  has 
no  consideration  as  to  him.  The  court  treated  it  as  a  voluntary 
undertaking  to  pay  the  debt  of  another,  and  as  such  an  under- 
taking could  of  itself  give  no  right  of  action  in  favor  of  the 
creditor  against  the  debtor,  held  such  an  undertaking  void. 

This  was  a  voluntary  promise  on  the  part  of  the  guarantor  to 
pay  a  certain  judgment  against  the  debtor,  provided  the  creditor 
would  let  the  judgment  lay. 

*In  Lent  et  al.  v.  Padelford,  (10  Mass.  Eep.  330,)  Padelford 
wrote  to  the  plaintiffs,  stating  that  ?'  if  the  execution  can  be 
delayed"  which  they  held  against  B.,  that  B.  should  surrender 
himself  at  a  certain  time  and  place.  B.  failed  to  do  this,  and 
the  court  held  this  a  suflacient  consideration  and  sufficiently  ex- 
pressed to  take  the  case  out  of  the  statute  of  frauds.  "It 
does  not  appear,"  says  the  court,  "  whether  it  was  of  any  benefit 


MEMORANDUM — CONSIDERATION.  55 

9.  And  thoTigh,  in  the  case  of  a  guaranty,  one  of  these 
seems  necessarily  implied,  yet  they  must  appear,  either  by 
expression,  or  dii-ect  implication,  in  the  guaranty  itself. 

In  the  case  of  Wain  and  another  v.  Wartlers,(a)  the  con- 

(a)  5  E.  R.  10  Appendix,  No.  II.  But  see  oT)servatlons  upon  this  case, 
Appendix,  No.  IV. 

to  the  defendant ;  but  it  was  a  prejudice  to  the  plaintiffs,  viz. : 
suspending  the  service  of  their  execution  from  February  to  June." 
The  words  "  if  the  execution  can  be  delayed,"  are  equivalent  to 
saying,  in  consideration  that  you  will  delay  it.  It  is  for  the 
court  to-  decide  upon  the  inspection  of  the  paper  whether  the 
consideration  is  suflficient  in  law;  and  for  the  jury  to  decide 
whether  that  consideration  has  been  performed  or  received.  As 
this  agreement  was  not  required  to  be  made  in  writing,  the  assent 
of  the  plaintiffs  or  their  agent  to  this  contract,  may  of  course  be 
proved  by  parol  testimony.  A  case  of  a  like  nature  came  before 
the  supreme  court  of  New  Jersey.  A.  had  been  security  on  a 
note  of  B.'s,  payable  to  C.  who  assigned  it  to  E.  E.  obtained  a 
judgment  on  it,  and  F.,  having  property  of  B.'s  in  his  bauds, 
refused  to  deliver  it  up  to  satisfy  the  judgment,  biit  agreed  with 
A.  that  he  should  not  lose  the  money  for  he  would  pay  it.  The 
confession  of  E.  that  he  had  property  of  B.'s  in  his  hands  was 
duly  proved,  but  this  promise  being  verbal,  was  held  to  be  void 
by  the  statute  of  frauds,  and  that  the  circumstance  of  E.'s  having 
property  of  B.'s  in  his  possession,  made  no  difference  in  the  case, 
that  it  did  not  create  or  increase  his  liability  to  pay  the  debt,  as 
it  did  not  appear  that  the  property  of  B.  had  been  put  in  his 
hands  for  the  purpose  of  paying  the  debt  in  question.  Dilts  v. 
Parke,  1  Southard's  Eep.  219. 

Although  forbearance  is  sufl&cient  to  take  a  case  out  of  the 
statute,  yet  it  should  be  a  forbearance  or  suspension  of  the  right 
by  the  plaintiff,  at  the  request  of  the  defendant.  Crocker  et  ux. 
V.  Whitney,  10  Mass.  Rep.  293. 

In  accordance  with  this,  is  the  case  of  Skelton  V.  Brewster,  8 
Johns.  Eep.  293,)  where  A.,  in  consideration  that  B.  would  de- 
liver him  certain  property,  and  that  0.  would  discharge  B.  from 
execution,  promised  to  pay  C.  the  amount  of  it.  This  was  con- 
sidered an  original  undertaking,  and  not  within  the  statute  of 

frauds.  xc  ■     j- 

An  adjouiaiment  of  a  cause  in  a  justice's  court  is  a  suflicient 
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sideration  was  that  of  forbearance  to  sue  on  a  bill,  and  the 
memorandum  was  in  the  following  words :  Messrs.  Wain  & 
Company, — I  will  engage  to  pay  you  at  half  past  four,  this 
day,  fifty-six  pounds  and  expenses,  on  bill,  that  amount  on 
Hall "  (signed  and  dated.)  And,  although  a  promise  to  pay 
^at  such  subsequent  period,  seems  necessarily  to  imply  a  re- 
quest of  forbearance  to  that  period,  yet  the  court  was  of 
opinion,  that  the  consideration,  in  that  case,  was  not  suffi- 
ciently expressed. 

In  the  case  of  Stapp  v.  Lill,  {a)  the  consideration  was  that 
giving  credit  to  a  third  person,  at  the  defendant's  request, 
and  the  memorandum  was  as  follows  :  "I  guarantee  the 
payment  of  any  goods  which  J.  Strapp  shall  deliver  to  Mr. 
Nichols ;"  (signed,  &c.)  and,  in  this  case,  it  was  considered 
that  there  was  an  implied  request  from  the  defendant  to  the 
plaintiff  to  furnish  the  goods. 

Very  similar  to  this,  is  the  case  exj)arte  Gai'dom,  (6)  which 
came  before  the  Lord  Chancellor,  upon  petition  for  the  ad- 
mission of  the  proof  of  a  debt,  upon  the  following  guaranties, 
given  to  the  petitioner  by  the  bankrupts. 

"We  agree  and  engage  to  guaranty  for  what  twist  T.  T. 

may  purchase  from  you,  from,  &c.,  to,  &c.  (signed,  &c.) 

(a)  9  E.  R.  348,  there  cited  Stadt  v.  Lill.  1  Camb.  N.  P.  K.  242  which  is 
the  fullest  report. 

(ft)  15  Tea.  jiin.  286. 


consideration  to  bind  a  third  person,  on  his  becoming  security 
for  the  defendant  on  the  adjournment.  Stewart  v.  McGuin,  1 
Cowen's  Rep.  99.  And  it  was  held  to  be  sufficiently  stated  in 
the  following  written  memorandum. 

"  John  Stewart ) 

V.  [  34th  October,  1830. 

Whitford  Gill.  ) 
I  hereby  acknowledge  myself  as  bail  fox  an  adjournment  in  this 
entitled  suit,  agreeably  to  law,  until  the  13th  Nov.  1830,  at  2 
o'clock,  p.  M.    Daniel  McGuin."    Hid. 
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After  the  expiration  of  the  date  mentioned,  the  following 
note  of  guaranty  was  given  : 

"  Whatever  cotton  twist  you  may  dispose  of  to  T.  T.,  we 
agree  and  engage  to  guaranty  the  same."  (dated  and  signed.) 

It  was  objected  to  these  guaranties,  that  they  did  not  state 
any  consideration,  as  between  the  petitioners  and  the  bank- 
rupts. Lord  Eldon,  Ch.  J.  expressed  some  difficulty  in 
distiriguishing  this  from  the  case  of  Wain  v.  Warlters  above, 
but  added,  "My  opinion  is,  that  is  an  agreement,  within 
the  meaning  of  the  statute,  to  pay  for  the  debt  of  another," 
and  ordered  the  proof  to  be  admitted. 

10.  But  where  the  written  memorandum  amounts  merely 
to  an  overture  of  guaranty,  there  should  be  evidence  either 
of  a  prior  request  or  subsequent  assent,  to  make  the  promise 
binding. 

In  the  case  of  Mclver  v.  Richardson,  (a)  Anderson  &  Co. 
had  given  the  plaintiffs  an  order  for  rigging,  &c.,  which 
they  decline  executing  upon  their  credit  alone ;  upon  this 
the  following  letter  was  written  by  the  defendant,  addressed 
to  the  plaintiff,  and  given  to  A.  &  Co. :  "  As  I  imderstand 
that  Messrs.  A.  &  Co.  have  given  you  an  order  for  rigging, 
&c.,  which  will  amount  to  about  4,000?.,  I  can  assure  yon, 
fi'om  what  I  know  of  A.'s  honour  and  probity,  you  will  be 
perfectly  safe  in  crediting  them  to  that  amount. — Indeed,  I 
have  no  objection  to  guaranty  you  against  any  loss  from 
giving  them  this  credit."  (signed,  &c.)  The  defendant  heard 
no  more  of  this  until  after  the  failure  of  A.  &  Co.  when  an 
action  was  brought  upon  it. 

A  verdict  having  been  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  upon  the  validity  of  the  agreement 
as  an  agreement  of  guaranty,  the  court,  after  argument,  de- 
cided against  its  validity,  on  the  ground — that  it  was  merely 
an  overture  to  guaranty,  and  that  the  defendant  either  ought 

(a)  16  E.  R.  272. 
8 
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to  have  had  notice  that  it  was  considered  and  accepted  as  a 
guaranty,  or  that  there  should  have  been  a  subsequent  assent 
on  his  part  to  convert  it  into  such." 

So  in  the  case  of  Symmons  v.  "Want,  (a)  The  action 
was  brought  upon  the  following  guaranty,  without  date, 
signed  by  the  plaintifl',  and  addressed  to  the  defendant. 

"  Sir,  /  have  no  objection  to  guaranty  the  payment."  (a) 
&c.  It  was  objected  on  the  part  of  the  defendant',  that 
these  terms  did  not  amount  to  a  guaranty,  in  the  absence  of 
evidence  of  a  request  to  guaranty,  or  an  acceptance  of  the 
offer.  Holroyd,  J.,  who  tried  the  cause,  was  of  opinion, 
that  the  doctrine  laid  down  by  lord  Ellenborough,  in  the 
(a)  2  Stark  Eep.  371.  (a)  See  Appendix,  p.  491. 

*In  Stafford  at  al.  v.  Low,  (16  Johns.  Eep.  67,)  the  same  doc- 
trine is  held  upon  the  authority  of  M'lver  v.  Eichardson.  The 
defendant  was  president  of  a  manufacturing  company,  and  on 
being  presented  by  the  plaintiffs  with  their  account  against 
the  company,  wrote  to  the  plaintiffs,  referring  them  for  payment 
to  the  superintendent  of  the  company,  and  stated  that  "  he " 
(the  superintendent)  "had  ample  means  for  making  punctual 
payment  of  all  articles  which  he  shall  from  time  to  time  procure 
for  that  company;"  "and  it  is  important  for  them  that  the 
articles  you  have  undertaken  to  make,  be  furnished  as  speedily 
as  possible:  and  if,. in  addition  to  the  foregoing  explanation,  you 
shall  require  any  individual  guaranty,  I  shall  have  no  objection 
to  give  you  that  pledge !"  The  plaintiff  afterward  furnished  the 
company  with  articles,  and  more  than  two  years  after  the  date  of 
the  letter,  when  the  company  had  become  insolvent,  called  on 
the  defendant  for  his  guaranty.  Spencer  J.,  in  delivering  the 
opinion  of  the  court,  says,  the  case  of  MTver  v.  Eichardson,  is 
directly  in  point,  that  the  defendant's  letter  did  not  amount  to  a 
guaranty.  The  defendant's  engagement  is  conditional,  dependent 
on  the  plaintiffs  being  satisfied  with  the  security  of  the  corpora- 
tion, and  as  they  never  manifested  to  the  defendant  their  dis- 
satisfaction with  that  security,  the  inference  is  that  they  were 
satisfied,  and  did  not  mean  to  avail  themselves  of  the  defendant's 
conditional  offer.    Judgment  of  Nonsuit. 
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I 

last  cited  case,  was  applicable  in  this,  and  he  directed  a 
nonsuit  on  the  ground  of  the  above  objection,  with  leave  to 
the  plaintiff  to  move  to  set  it  aside. 

But  it  does  not  appear  that  it  was  afterward  moved.*  (1) 

11.  The  above  are  the  ordinary  cases  of  guaranty  in 
mercantile  transactions.  But  there  may  be  a  third  case  as, 
where  a  person  has  induced  another  to  give  credit,  or  time, 
npou  his  verbal  request,  and  guaranty  ;  which  he  afterward 
confirms  in  writing. 

Such  was  the  case  of  Lyon  v.  Lamb,  (a) 

This  case  is  given,  at  length,  in  the  appendix.     But,  for 

understanding  the  point  here,  it  will  be  necessary  to  state 

the  outline.     Lyon  had  been  induced  by  Lamb,   to  give 

credit  to  one  Anderton,  for  divers  quantities  of  raw  cotton, 

(a)  Appendix,  N^o.  III. 

*  A  written  proposal  to  pay  the  moiety  of  the  debt  of  another, 
if  the  creditor  will  at  a  specified  place  of  meeting,  accept  the 
proposal  and  discharge  the  debtor,  is  not  binding  unless  the 
creditor  accede  to  the  terms  in  writing.  As  where  A.  writes  to 
E.  "  If  you  will  give  C.  a  full  discharge,  I  will  pay  one  moiety 
of  this  debt.  If  you  accept,  call  on  me  to-morrow  morning." 
Six  days  after  B.  answered  the  letter  remonstrating  at  his  not 
paying  the  moiety,  and  stating  that  he  shall  proceed  against  A. 
Lord  Ellenborough.  This  is  merely  a  proposition,  and  at  all 
events  it  would  be  necessary  to  show  that  the  plaintiff  had  acceded 
to  the  proposal  in  writing.  Plaintiff  non  suited.  Garnet  v. 
Hill,  2  Starkies'  Eep.  9. 

(1)  See  also  Douglass  t.  Reynolds,  7  Peters'  R.  113;  Adams  v. 
Jones,  13  Peters'  R.  207 ;  Williams  v.  Stoten,  5  Smeeds  &  Marsh, 
347;  New  Haven  County  Bank  v.  Mitchell,  16  Conn.  206; 
Taylor  et  al.  v.  Wetmore  et  al.  10  Ohio,  490,  493 ;  Craft  v.  Isham, 
13  Conn.  Rep.  28;  Beekman  v.  Hale,  17  Johns.  Rep.  134.  The 
import  of  which  cases  are  that  when  one  makes  a  mere  overture 
of  guaranty  he  is  entitled  to  notice  of  the  acceptance  of  the 
offer.  Express  notice  need  not  be  communicated ;  it  is  sufBcient 
if  the  acceptance  and  giving  credit  be  seasonably  made  known 
to  the  signer  in  any  other  way.    Train  v.  Jones,  11  Vermont,  444. 
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under  his  implied  guaranty.  The  invoices  had  been  regularly 
sent  by  Lyon  to  Lamb,  and  accepted  by  him  ;  and  were  in 
the  following  form :  Mr.  John  Anderton  guarantied  by  J. 
Lamb,  bought  of  J.  Lyon,"  &c.  Lamb  had  been  induced 
to  endeavour  to  gain  credit  for  Anderton,  from  Anderton's 
sending  his  manufactured  goods  to  him,  to  sell  upon 
commission. 

Upon  Anderton's  ceasing  to  do  this,  Lamb  sent  back  the 
next  invoice,  and  gave  Anderton  the  following  note  in 
writing. 

Mr.  John  Lyon, 

"  You  will  herewith  receive  back  your  invoice 
of  nine  bags  left  on  Wednesday  ;  as  Mr.  Anderton  does 
not  now  send  me  his  goods  to  sell,  I  guarantee  all  he  has 
bought  from  you  before  Tuesday  ;  but  I  will  guaranty  no 
further."  (Signed,  &c.) 

It  seemed  admitted,  both  in  the  argument  and  judgment, 
that,  if  credit  had  been  given  to  Anderton  at  the  instiga- 
tion, and  upon  the  verbal  guaranty  of  Lamb,  that  would 
have  been  a  good  consideration,  for  the  subsequent  promise 
in  writing  ;  and  it  was  further  admitted,  that  the  invoices 
might  be  used  to  explain  the  memorandum  ;  but  it  was  ad- 
judged, that  such  consideration  did  not  sufficiently  appear 
on  the  face  of  the  memorandum  and  invoices.  (1) 

12.  The  same  principle  has  regulated  the  decisions  in 

(1)  The  reason  for  this  proposition  is  given  also  with  great 
clearness  in  the  case  of  Longfellow  v.  WilHams,  Peakes  additional 
cases,  235.  It  is  remarked  that  the  courts  have  regarded  the 
writing  as  necessary  to  prove  the  contract,  but  not  a  constituent 
part  of  it; — hence  it  follows  that  it  is  not  necessary  to  the 
validity  of  the  promise,  that  it  should  be  in  the  first  instance. 

In  the  above  case  the  defendant's  son  being  indebted  to  the 
plaintiff,  on  a  judgment,  the  defendant  promised  the  plaintiff  to 
pay  him  so  much  a  year ;  namely,  £200,  after  his  son's  death  for 
three  years,  if  he,  the  father  should  live  so  long  after  his  son's 
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equity,  upon  applications  to  enforce  the  performance  of  a 
contract  for  the  sale  of  lands,  or  some  interest  therein  the 

death.  This  promise  was  rerbal,  but  the  defendant  after  his 
son's  death  remitted  the  usual  quarterly  sum,  to  the  friend  who 
had  been  in  the  habit  of  paying  the  allowance ;  and  in  the  letter 
containing  the  remittance  the  defendant  desired  his  friend  to 
pay  it  to  the  plaintiff,  as  the  son  was  then  dead.  He  stated  the 
particulars  of  his  promise  to  the  plaintiff,  adding  that  he  had 
saved  his  son  from  jail.  It  was  held  by  Lawrence  J.  that  this 
was  a  sufiBcient  memorandum  of  the  agreement  and  verdict  was 
had  for  plaintiff. 

This  point  was  made  [as  appears  from  the  Monthly  Law 
Eeporter  of  August,  1857,  under  the  head  of  Eecent  English 
Cases]  in  Scott  v.  Avery,  in  the  House  of  Lords.  The  question 
arose  upon  the  clause  of  the  statute,  which  provides  that  no 
action  shall  be  brought  to  charge  any  person  upon  any  agree- 
ment made  in  consideration  of  marriage  unless  the  same  be  in 
writing.  The  promise  was  made  in  1840,  by  a  testator  in  con- 
templation of  the  marriage  of  his  daughter  with  the  plaintiff, 
the  promise  was  to  leave  her  an  equal  share  with  his  other  child- 
ren. She  married  upon  the  faith  of  the  promise  and  died, 
leaving  two  children  who  survived  the  testator.  Certain  disputes 
arose  between  the  plaintiff  and  his  father  in  law,  and  in  the 
course  of  them,  the  testator  made  affidavit  in  explanation  of 
a  statement  which  the  plaintiff  made  oath  to  testators  having 
made  in  reference  to  the  disposition  of  his  property  on  the 
occasion  of  his  daughter's  marriage,  that  "  according  to  the 
best  of  his  resolution,  the  words  made  use  of  on  that  occasion 
were,  there  will  be  no  money  for  you  now  but  at  my  death 
she  [the  wife]  shall  share  with  the  rest  of  my  children."  The  testa- 
tor made  his  will  and  gave  all  his  property  to  another  child, 
and  a  bill  in  Chancery  was  brought  against  the  Executrix  to  en- 
force a  specific  performance  of  the  agreement. 

Held,  that  the  objection  that  the  promise  should  have  been  m 
writing  was  well  taken ;  but  that  the  affidavit  subsequently  signed 
was  a  sufficient  note  in  writing  under  the  statute  of  frauds. 

The  case  of  CanoU  v.  Nixon,  4  Watts  &  Serg.  517,  is  analogous 
to  the  case  of  Lyon  v.  Lamb,  referred  to  in  the  text,  m  several 
respects.  Nixon  had  agi-eed  to  indemnify  (A.)  the  surety,  to  an 
administration  bond,  eight  days  after  the  execution  of  the  bond. 
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provisions  concerning  which  are  in  the  same  section  of  the 
statute  of  frauds,  as  those  concerning  promises  for  the  debt 
of  another. 

Thus  in  the  case  of  Seagoode  v.  Meale.  (a)  The  owner 
of  some  houses,  which  were  in  mortgage,  having  agreed 
to  sell  them  to  the  plaintiff,  wrote  the  following  note  to  the 
mortgagee.  "Pray  deliver  my  writings  to  the  bearer,  I 
having  agreed  to  dispose  of  them."  Upon  a  bill  for  a 
specific  performance,  it  was  decreed,  that  the  note  was  not 
sufficient ;  for  it  ought  to  have  been  such  an  agreement  as 
specified  the  terms  thereof,  which  this  did  not,  though  it 
was  signed  by  the  party  ;  for  it  mentioned  neither  the  sum 
which  was  to  be  paid,  nor  the  number  of  homes  which  were 
to  be  disposed  of. 

So  in  the  case  of  Clerk  v.  Wright,  {b)  The  plaintifl"  had 
agreed  by  parol,  for  the  purchase  of  an  estate  of  the  de- 
fendant. Some  time  after,  the  defendant  sent  a  letter  to 
the  plaintiff,  informing  him  that  at  the  time  he  cohtrkcted 
for  the  sale  of  that  estate,  the  value  of  the  timber  was  not 
known  to  him  ;  and  that  the  plaintiff  should  not  have  the 
estate,  unless  he  would  give  a  larger  price.  Lord  Hardwick, 
Ch.  observed,  that  the  letter  was  not  sufficient  evidence  of 
the  agreement ;  the  terms  of  the  agreement  not  being  therein 
mentioned. 

(a)  Pre.  Cha.  560. 
(6)  1  Atk.  12. 

It  was  held  that  the  consideration  was  a  continuing  one,  upon 
which  the  action  of  assumpsit  would  lie,  by  A.  against  the  de- 
fendant for  indemity  against  a  loss  that  afterwards  happened  by 
reason  of  the  administrators  default. 

It  was  also  held  that  it  was  a  proper  question  to  be  submitted 
to  the  jury  to  judge  from  the  circumstances  given  in  evidence, 
whether  there  was  not  a  precedent  request  for  the  promise,  as 
such  precedent  request  might  necessarily  arise  out  of  those  cir- 
cumstances without  being  expressly  proved. 
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13.  But  a  moral  consideration  is  sufficient  to  support  a 
promise  of  guarantee. 

In  the  case  of  Lord  Sheffield  v.  Bruce,  (a)  The  plaintiff 
had  been  furnished  with  goods  by  A.  and  B.,  partners. 
B.  died,  and  the  defendant  entered  into  partnership  with  A. 
and  the  plaintiff's  dealings  were  continued  with  A.  and  the 
defendant.  A  certain  balance  was  owing  by  the  plaintiff, 
and  paid,  on  his  account,  to  the  new  partnership  ;  but  a 
doubt  arose  whether  part  of  this  balance  were  not  due  to 
A.  alone,  as  the  surviving  partner  of  the  old  firm.  The  de- 
fendant, in  acknowledging  the  receipt  of  the  balance,  added 
these  words,  "  Most  certainly  I  will  indemnify  your  lord- 
ship, and  hold  you  harmless  from  the  payment." 

The  plaintiff  being  compelled  afterward  to  pay  a  sum  of 
money  to  A.  as  a  survivor  of  the  old  firm,  brought  this 
action  upon  this  guaranty. 

It  was  objected,  that  the  payment  to  the  defendant  was 
anterior  to  his  undertaking,  consequently,  that  the  promise 
was  without  consideration,  and  nudum  factum. 

But  Lord  Ellenborough,  Ch.  J.  was  of  opinion,  that  the 
previous  payment  afforded  a  sufficient  moral  consideration. 

Secondly,  As  to  the  mutuality  of  the  contract.  (1) 
(a)  2  Stark.  175. 

(1)  With  respect  to  the  sufficiency  of  the  consideration  in  the 
case  of  a  contract  of  guaranty,  the  same  principles  will  apply 
which  pertain  to  the  consideration  of  other  parol  contracts.  In 
analogy  to  these  principles,  we  infer  that  a  moral  obligation  is  a 
sufficient  consideration  to  support  this  promise. 

The  rule  applicable  to  parol  contracts  is,  as  now  defined  and 
understood,  that  a  moral  obligation  is  not  of  itself  sufficient  to 
support  a  promise,  but  is  available  in  those  cases  only  where  a 
legal  obligation  has  once  existed.  In  such  case  the  moral  obliga- 
tion is  sufficient  to  support  an  express  promise,  though  not  an 
implied  one.  Such  are  promises  barred  by  the  statute  of  limita- 
tions; promise  of  an  adult  to  pay  a  debt  contracted  during  in- 
fency;  or  promise  to  pay  a  debt  discharged  by  an  insolvent  act, 
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14.  The  rule  as  to  the  mutuality  of  the  contract  appear- 
ing on  the  face  of  the  memorandum,  has  been  more  relaxed 
than  as  to  the  consideration  :  and  no  engagement  need  there 
appear,  on  the  part  of  the  person  to  whom  any  debt  or 
engagement  is  secured,  or  to  be  secured  by  it,  to  do  that 
which  is  the  consideration  for  the  other  party's  promise.  It 
is  sujflGicient  that,  in  point  of  fact,  he  does  it :  viz.  that  he 
furnishes  goods,  extends  credit,  &c.  and,  upon  his  so  doing, 
the  mutuality  attaches. 

The  only  case,  at  common  law,  in  which  the  question,  as 

to  the  mutuality,   seems  to  have  been  agitated,  is  that  of 

Stapp  V.  Lill,  cited  above,  (a)     It  was  there  objected,  that 

the  agreement  was  not  sufficiently  set  out ;  inasmuch  as 

there  was  no  mutuality  ;  and  the  defendant  could  not  have 

had  an  action  against  the  plaintiff,  for  not  furnishing  the 

goods,  for  which,  when  furnished,  the  defendant  was  bound 

to   guaranty   the   payment.     But  the  court  overruled  the 

objection,  upon  the  grounds  above  stated.  (6)  (1) 

(a)  9  B.  R.  348,  there  cited  Stadt  v.  Lill,  1  Oampb.  If.  P.  R.  242.  v.  supr.  pi.  9. 

(6)  Similar  decisions  have  Ireqnently  taken  place  both  at  law  and  in  equity, 

upon  the  17th  section  of  the  statute,  as  tore-sale  of  goods,  of  ■which  a  leading 

or  some  exemption ;  and  also  of  a  borrower's  promise  to  pay 
principal  and  lawful  interest  of  a  sum  loaned  to  him  on  a  usuri- 
ous contract,  when  of  course  the  whole  would  be  forfeited  by 
exacting  the  usury.  The  terms  "  moral  obligation,"  says  the 
author  of  an  able  essay  on  the  consideration  of  contracts  in  the 
American  Jurist  K  43.  p.  337,  "  are  not  to  be  understood  in 
their  broad  esthical  sense ;  but  merely  to  denote  those  duties, 
which  would  be  enforced  at  law,  through  the  medium  of  an 
implied  promise,  if  it  were  not  for  some  positive  rule,  which, 
with  a  view  to  general  benefit  exempts  the  party  in  the  particular 
,  insta,nce  from  legal  liability."  This  rule  appears  to  draw  a  just 
and  intelligible  line  of  demarcation  between  those  moral  duties 
and  obligations  which  vary  in  force,  according  to  the  character 
of  the  individual,  and  that  particular  class  of  moral  duties,  the 
obligation  to  perform  which  all  must  full  with  equal  force. 
(1)  The  doctrine  of  the  text  is  supported  by  a  later  English 
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15.  Also,  from  a  consideration  of  the  mischiefs  which 

one  is  the  case  of  Egerton  v.  Mathews,  6  B.  E.  307,  abstracted  in  the  Ap- 
pendix, No.  IT. ;  hut  as  the  decision  in  that  case,  with  reference  to  the  case 
of  "n^ain  V.  "Warlters  was  expressly  put  upon  the  different  wording  of  the 
second  section,  they  cannot,  as  long  as  such  distinction  be  admitted  to  subsist, 
be  mutually  authorities  upon  the  point  now  in  question. 

case  decided  in  the  Exchequer  of  Pleas  M.  T.  1839  ;  Kiniiaway 
Y.  Treleran,  (5  M.  &  W.  500.)  The  case  was  assumpsit,  upon  the 
following  guaranty  addressed  to  "Messrs.  Kinnaway  &  Co." 
"  Gentleman — I  hereby  guaranty  to  you,  Messrs.  Kinnaway  Sn 
Co.,  the  sum  of  2oOZ.  in  case  Mr.  Paddon  of  &c.,  should  default 
in  his  capacity  of  agent  and  traveler  to  you."  "  William  Trela- 
ran."  One  of  the  objections  taken  was  that  the  contract  was  not 
mutual :  that  there  was  nothing  in  the  contract  obligating  the 
plaintiff  to  employ  Paddon  as  agent  and  traveler.  To  this 
objection  the  court  reply  as  follows : — It  is  said  and  truly  that  in 
the  present  case  there  was  no  binding  contract  on  the  plaintiffs, 
and  that  notwithstanding  the  guaranty  they  were  not  bound  to 
employ  Paddon.  But  a  great  number  of  the  cases,  are  of  con- 
tracts not  binding  on  both  sides  at  the  time  when  made,  and  in 
which  the  whole  duty  to  be  performed  rests  with  one  of  the 
contracting  parties.  A  guaranty  falls  under  that  class ;  when  a 
person  says — "  In  case  you  choose  to  employ  this  man  as  your 
agent  for  a  week,  I  will  be  responsible  for  all  such  sums  as  he  shall 
receive  during  that  time  and  neglect  to  pay  over  'to  you,"  the 
party  indemnified  is  not  therefore  bound  to  employ  the  person 
designated  by  the  guaranty ;  but  if  he  employ  him,  then  the 
guaranty  attaches  and  becomes  binding  on  the  party  who  gave  it. 
It  is  therefore  no  objection  in  the  present  case  to  say  that  the 
plaintiffs  were  not  obliged  to  take  Paddon  into  their  service ; 
they  might  do  so  or  not,  as  they  pleased ;  but  having  once  done 
so,  the  guaranty  attaches,  and  the  defendant  becomes  responsible 
for  the  default. 

The  case  of  Stadt  v.  Lill,  cited  in  the  text, — in  which  promises 
in  writing  made  before  the  goods  are  supplied,  that  if  the  goods 
are  supplied  to  a  third  person  they  shall  be  paid  for,  have  been 
held  binding  after  the  goods  are  supplied, — ^was  referred  to  as 
identical  in  principle,  in  the  case  af  Powers  v.  Fowler,  Ellis  & 
Blackburn  vol.  4,  517  (E.  C.  L.  E.  vol.  82,  517.) 

In  this  case  the  defendant  being  solicitor  for  the  purchaser  of 
real  estate,  who  had  made  default,  wrote  to  the  solicitors  of  the 
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the  statute  was  intended  to  prevent,  it  does  not  seem  neces- 
sary, that  any  such  mutual  engagement  should  appear. 
For,  the  party  bringing  an  action  at  law,  for  damages,  for 
the  non-performance  of  any  agreement,  or  seeking  to  enforce 
its  performance  in  equity,  must,  in  order  to  entitle  himself 
to  either,  show  the  consideration  on  his  side,  and  aver  the 
performance  of  his  part  of  the  contract,  or,  at  least,  his 
readiness  to  perform  it.  Therefore  there  can  be  no  danger 
of  perjury  in  the  proof  of  it.  And,  upon  the  same  principle, 
the  signature  need  only  be  of  the  party  to  be  charged,  and 
such  only  is  required  by  the  statute,  (a) 

IjasfiXj,  As  to  the  Parties.  16.  Generally  speaking  — it 
must  appear,  upon  the  face  of  an  agreement,  who  the  contract- 
ing parties  are.  (a) 

Thus,  in  the  case  of  Champion  and  another  v.  Plummer,  (5) 
which  was  an  action  brought  for  not  delivering  certain  goods 
according  to  contract.  The  evidence  was  a  memorandum 
made  by  the  plaintiff's  clerk,  of  the  quantity  of  goods,  and 
the  price,  and  signed  by  the  defendant,  but  the  purchaser's 
name  was  not  mentioned. 

The  plaintiff  was  nonsuited,  and  the  question  made,  upoji 
a  motion  for  a  new  trial,  was,  whether  this  was  not  a  suf- 

(a)  See  Appendix,  p.  492. 
(a)  See  post.  6.  iv.  pi.  8. 
(6)  1  N.  E.  252. 

plaintiff,  who  was  the  vendor,  as  follows, — "to  save  the  purchaser 
from  danger  of  entire  destruction  of  his  credit,  there  appears  to 
be  no  alternative  but  for  me  to  undertake  to  settle  the  purchase. 
After  long  consideration,  I  very  reluctantly  undertake  to  settle 
it  within  two  months  if  that  will  be  satisfactory  to  your  credit." 
The  court  in  this  case  held  that  this  expressed  a  promise  con- 
ditional, on  the  plaintiffs  accepting  the  offer,  and  was  therefore 
a  memorandum  of  a  contract  in  consideration  that  plaintiff 
would  accept  the  offer,  sufficiently  showing  the  consideration  to 
satisfy  the  5th  section  of  the  statute  of  frauds. 
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ficent  memorandum  under  the  17th  section  of  the  statute. 
Sir  James  Mausfield,  Ch.  J.  said,  "  How  can  that  be  said  to 
be  a  contract,  or  a  memorandum  of  a  contract,  which  does 
Jiot  state  who  are  the  contracting  parties  ?  By  this  note,  it 
does  not  at  all  appear  to  whom  the  goods  were  sold.  It  would 
prove  a  sale  to  any  other  person  as  well  as  to  the  plaintiffs. 
There  cannot  be  a  contract  without  two  parties,  and  it  is 
customary  in  the  course  of  business,  to  state  the  name  of  the 
purchaser,  as  well  as  the  seller,  in  every  bill  of  parcels. 
This  note  does  not  appear  to  me,  to  amount  to  any  memoran- 
dum in  writing  of  a  bargain." 

17.  In  agreements  to  guaranty,  the  ordinary  mode  is  to 
address  the  memorandum  to  the  person  giving,  or  expected 
to  give  the  credit  or  time  ;  as  thus,  "  Mr.  A.  B.,  I  guaranty, 
<fec.  signed,  &c." 

18.  But  it  seems  very  questionable,  whether  a  note  of 
guaranty  need  show,  upon  the  face  of  it,  all  the  contracting 
parties.*  Supposing  a  guaranty  given  in  the  following 
form :  "I  promise  to  guaranty  the  payment  of  goods  to  the 
amount  of  100^.  furnished  to  A.  B.  (signed)  B.  C."  This 
may  be  a  veiy  useful  form  of  guaranty,  where  a  person  of 
known  reputation  wishes  to  gain  credit  for  another,  leaving 
to  him  the  choice  of  such  person  to  deal  with,  as  he  might 
find  most  to  his  advantage,  (a) 

(a)  See  Appendix,  p.  492. 

*  It  was  decided  by  the  Supreme  court  of  the  United  States, 
in  Lawrason  v.  Mason,  that  it  need  not;  and  that  the  following 
letter,  "Alexandria,  28th  November,  1800. —  Mr.  James  Mc'- 
Pherson  —  Dear  Sir,  we  will  become  your  security  for  one  hun- 
dred and  thirty  barrels  of  corn  payable  in  twelve  months," 
(signed)  "  Lawrason  &  Smort,"  would  support  an  action  of  as- 
sumpsit against  the  signers  of  it  by  any  person,  who,  upon 
the  faith  of  the  letter,  gave  credit  for  the  corn,  to  the  per- 
son to  whom  it  was  addressed.    3  Oranch  Eep.  492. 
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On  the  grounds  upon  which  Stapp  v.  Lill,  (a)  was  deter- 
mined, it  seems,  that,  in  the  case  here  put,  the  mutuality  of 
the  contract  may  as  well  attach  by  the  acceptance  of  such 
guaranty,  and  the  delivery  of  goods  by  any  person  what- 
ever, as,  in  thai  case,  it  was  held  to  do,  by  the  delivery  of 
the  goods  by  a  person,  named  indeed  in  the  guaranty,  but 
who  was  under  no  engagement  for  such  delivery. 

In  like  manner,  it  was  said  by  the  Lord  Chancellor,  in 
the  case  of  Coleman  v.  Upcott,  (b)  that,  "  If  a  man  (being 
in  company)  make  offers  of  a  bargain,  and  then  write  them 
down  and  sign  them,  and  another  person  take  them  up,  and 
prefer  his  bill,  that  will  be  a  sufficient  agreement  to  take 
the  case  out  of  the  statute." 

Such  case,  too,  resembles  very  much  that  of  a  bill  drawn 
in  favour  of  a  fictitious  person,  or  a  promissory  note  payable 
to  bearer,  which  have  been  held  to  be  available  in  the  hands 
of  the  holder,  (c)  (1.) 

(a)  9  B.  E.  348.     Campb.  S.  R.  242,  supr.  pi.  9. 

(6)  Diet,  in  Coleman  v.  Upoott,  5  Tin.  Abr.  527.  pi.  17.  Sugden's  Law  of 
Vendor.^,  71. 

(c)  Bayley  on  Bills,  p.  22,  &o. 

(1)  General  and  Special  guaranties,  are  generally  recognized 
in  the  American  courts  as  of  equal  validity  and  binding  force. 
No  objection  was  made  in  Vermont  to  a  guaranty  in  the  follow- 
ing form,  namely — "  Messrs.  Train  &  Co."  "  If  Mr.  Augustus 
Jones  shall  make  a  contract  for  four  or  five  hundred  dollars 
worth  of  hides,  I  will  stand  responsible  for  the  fulfilment  of  any 
contract  said  Augustus  Jones,  or  his  agent  shall  make."  Train 
V.  Jones,  11  Vermont,  444. 

In  New  York  it  is  held,  that  a  general  letter  of  credit  autho- 
rizes any  person  to  whom  it  is  presented,  to  make  advances  upon 
it,  and  when  such  advances  are  made,  a  contract  is  perfected  be- 
tween such  person  making  the  advances,  and  the  guarantor.  It 
is  of  the  same  validity  as  though  addressed  to  such  person  by 
name.  And  the  court  go  still  further  and  say  that  if  the  letter 
in  terms  authorize  more  than  a  single  transaction,  different  in- 
dividuals may  make  advances  upon  it,  and  it  then  becomes 
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19.     Fi'om  the  above  considerations,  the  following  rule 

a  several  contract  with  each,  within  the  limit  specified  in  the  con- 
tract.   Union  Bank  v.  Coster,  3  Comst.  303. 

The  letter  of  credit  was  in  the  following  form.  "  "New  York, 
29  May,  1841.  We  hereby  agree  to  accept  and  pay  at  maturity 
any  draft  or  drafts  on  us  at  sixty  day's  sight  issued  by  Messrs. 
Kohn  Daron  &  Co.  of  your  city,  to  the  extent  of  twenty-five 
thousand  dollars,  and  negotiated  through  your  bank.  We  are 
respectfully,  Sir,  your  most  obedient  servants,  Hickscher  &  Coster," 
and  addressed  and  sent  to  Kohn  Doran  &  Co.  the  firm  for  whose 
benefit  the  contract  was  executed.  Attached  to  the  letter  of 
credit  was  a  guaranty  as  follows :  "  I  hereby  guaranty  the  due 
acceptance  and  payment  of  any  draft  issued  in  pursuance  of  the 
above  credit."    John  G.  Coster. 

Neither  were  the  letter  or  guaranty  addressed  to  any  particular 
bank.  On  the  faith  of  the  letter  and  guaranty,  in  1841,  the  City 
Bank  of  New  Orleans  had  purchased  a  draft ;  and  in  1842,  the 
Union  Bank  of  Louisiana,  (the  plaintiffs,)  two  drafts  drawn  by 
Kohn  Daron  &  Co.  upon  Heckscher  &  Coster. 

In  this  case,  which  is  elaborate  in  the  highest  degree  upon  the 
questions  of  acceptance  and  notice,  as  well  as  the  question  under 
consideration.  Pratt  J.  says :  In  England  it  seems  to  be  at  this 
time  questionable  whether  a  party  who  advances  money  upon  a 
general  letter  of  credit  can  sustain  an  action  upon  it,  and  cites 
(Kussell  et  al.  v.  Wiggins,  Story  214 ;  Bank  of  Ireland  v.  Archer, 
2  Meeson  &  Welsby,  883.)  "  The  reason  assigned  is  that  there  is 
no  privity  of  contract  between  them.  It  is  there  assumed  that  it 
is  only  a  contract  between  the  drawer  of  the  letter  and  the  person 
for  whose  benefit  it  is  drawn.  But  in  this  country  the  contrary 
doctrine  is  well  settled.  Letters  of  credit  are  of  two  kinds,  general 
and  special.  A  special  letter  of  credit  is  addressed  to  a  particular 
individual  by  name,  and  is  confined  to  him  and  gives  no  other 
person  the  right  to  act  upon  it.  A  general  letter  on  the  contrary 
is  addressed  to  any  and  every  person  and  therefore  gives  any  per- 
son to  whom  it  may  be  shown  a  right  to  advance  upon  its  credit. 
A  privity  of  contract  springs  up  between  him  and  the  drawer  of 
the  letter,  and  it  becomes  in  legal  effect  the  same  as  if  addressed 
to  him  by  name."  In  support  of  which  doctrine  are  cited, 
Eussell  V.  Wiggins,  2  Story's  Eep.  214;  12  Mass.  154;  2  Metcalf, 
381 ;  13  Wend.  393 ;  12  Peters,  207 ;  Burkhead  v.  Brown,  5  Hill, 
641;  Story  on  Bills;  Bu.  Lex.  Mer.  441. 
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may  be  laid  down,  for  the  requisites  to  appear  on  the  face 
of  the  guaranty. 

The  name,  of  the -party  promising ^  and  the  person  on  whose 
behalf  the  promise  is  made — the  promise  itself — and  the 
consideration  for  it.  (a) 

20.  But.  neither  does  the  statute  require  any  particular 
form,  nor  has  any  case  decided  that  it  is  necessary  ;  and  it 
is  enough,  if,  upon  the  whole,  suflScient  has  been  reduced 
into  writing,  to  make  these  circumstances  appear,  either 
directly,  or  by  necessary  implication .  And  invoices,  letters, 
and  other  written  papers,  connected  with  the  transaction,  may 
either  be  used  to  explain  any  memorandum  or  note  of  the 
(a)  See  Appendix,  p.  494. 

With  respect  to  the  construction  of  this  letter  of  credit  the 
court  say :  "  that  though  the  address  "  Sir "  and  "  your  bank," 
are  in  the  singular  number,  yet  they  are  to  be  used  in  a  distribu- 
tion sense  and  apply  to  any  bank  or  banks  who  should  purchase 
the  drafts." 

"  I  am  not  aware,"  say  the  court,  "  of  any  question  ever  having 
been  raised  as  to  the  authority  of  different  banks  to  act  upon  the 
same  letter  of  credit."  It  is  absolutely  necessary  that  such  should 
be  the  effect  of  them  in  order  to  facilitate  the  commerce  of  the 
country  aud  to  carry  out  the  object  of  the  parties  in  issuing  the 
letters  of  credit.  Burkhead  v.  Brown,  5  Hill,  641 ;  3  Story's 
Eep.  214,  are  cited  in  support  of  the  doctrine  as  thus  laid  down. 

In  Taylor  et  al.  v.  Wetmore  et  al.  10  Ohio,  493,  the  court  also 
sustain  this  construction  of  guaranties.  They  say,  "  mercantile 
guaranties  are  either  general  or  special,  though  a  single  letter  of 
credit  may  bear  upon  the  face  of  it  both  of  these  distinctions." 

The  same  construction  is  given  to  a  general  guaranty  in  the 
case  of  Lowry  v.  Adams,  33  Vt.  160.  The  case  of  Union  Bank 
V.  Coster,  is  there  referred  to,  and  the  reasoning  of  the  court 
approved. 

But  a  letter  of  credit  addressed  to  a  particular  person  will  not 
bind  the  guarantor,  if  the  purchase  is  made  of  other  persons. 
Such  contract  is  not  to  be  extended  beyond  the  obvious  and 
manifest  intention  of  the  parties.  Bleeker  v.  Hyde,  3  McLean, 
379.  Same  point  in  Union  Bank  v.  Coster,  3  Com.  214. 


MEMORANDUM WHAT  SUFFICIENT.  71 

agreement ;  or  may  themselves  aflFord  sufficient  matter  to 
preclude  the  necessity  of  any  more  formal  agreement,  or 
menorandum,  or  note  thereof. 

What  form  of  writing  has  been  deemed  sufficient,  will 
appear  in  the  following  cases :  which  will  be  found  taken 
from  the  decisions  both  in  law  and  equity  ;  and,  chiefly,  the 
latter.  But,  as  both  courts  give  the  same  construction  to 
the  statute  of  frauds,  their  decisions  are  mutually  authori- 
ties for  each  other,  and  are  always  cited  as  such,  (a) 

2 1.  A  letter  containing  the  terms  of  an  agreement,  amounts 
to  a  sufficient  memorandum,  or  note  in  writing,  within  the 
meaning  of  the  statute. 

This  was  decided  in  the  cases  of  Moore  v.  Hart,  (b) 
Hodgson  V.  Hutchinson,  (c)  and  in  the  case  of  Coleman  v. 
Upcott,  (d)  which  were  all  decided  upon  the  same  section 
as  that  containing  the  provisions  respecting  promises  for  the 
debt  of  another,  although  upon  other  subjects  mentioned  in 
that  section. 

22.  It  is  of  no  consequence  by  or  to  whom  th^ letter  be 
written,  if  written  by  the  assent  of  the  one  party,  for  the 
purpose  of  being  communicated  to  the  other  ;  and  such 
communication  be  made. 

Thus  in  the  case  of  Moore  v.  Hart,  (e)  mentioned  above, 

(a)  In  the  case  of  Lord  Middleton  v.  Wilson,  et  e  contra,  Ohan.  1741,  cited 
from  MS.  in  Sngden's  Law  of  Vendors,  p.  63.  Lord  Hardwioke  says,  that  in 
these  cases  (in  eqiuty)  it  onght  to  be  considered,  whether,  at  law,  the  party 
conld  recover  damages ;  for,  if  he  could  not,  the  court  ought  not  to  carry  such 
agreements  into  execution.  And  ra  the  ease  of  Brodie  Y.  St.  Paul,  1  Ves.  jun. 
at  p.  333,  BnUer,  J.  says,  that  the  same  construction  of  the  statute  of  frauds 
ought  to  hold  both  at  law  and  in  equity. 

And  in  a  question  ot  fraudulent  conveyance,  arising  upon  13  Eliz.  c.  5,  Lord 
Hardwicke  also  says,  "  I  must  consider  this  act  of  parliament  as  it  would  be 
construed  at  law,  for  I  wiU  not  lay  down  any  other  construction,  in  equity, 
than  is  followed  at  law  upon  this  statute."    Eussell  v.  Hammond,  1  Atk.  13. 

(6)  2  Ch.  Eep.  147.  1  Vem.  110. 

(c)  5  Yin.  522. 

(d)  5  Tin.  Abr.  527,  pi.  17. 

(e)  1  Vem,  110,  202. 
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the  letter  was  written)  by  the  defendant,  to  a  friend  of  the 
plaintiflF's  in  answer  to  one  from  him,  written  at  the  plain- 
tiff's request ;  and  it  was  held  sufficient. 

And,  in  Wankford  v.  Foth«rly,  (a)  a  letter  written  by  a 
friend  of  the  plaintiff's  to  the  plaintiff,  by  the  order,  or  with 
the  consent  of  the  defendant,  stating  what  portion  the  de 
fendant  intended  giving  his  daughter,  was  held  to  be  a  suf- 
ficent  memorandum,  {b) 

23.  But,  a  communication  made  by  letter  to  a  third  per- 
son, not  shown  to  the  plaintiff,  and  which  did  not  appear 
intended  to  have  been  shown  to  him,  is  not  a  sufficient 
memorandum. 

In  Ayliff  v.  Tracy,  (c)  which  was  a  bill  in  equity  for  the 
specific  performance  of  a  promise,  made  in  consideration 
of  marriage.  The  written  evidence  adduced,  was  a  letter 
witten  to  the  daughter  by  her  father,  intimating  that  he  had 
met  the  plaintiff,  and  had  agreed  to  give  him,  as  a  portion, 
3000L  ;  and  that  they  were  to  meet  the  next  day,  when  the 
affair  was  to  he  fully  concluded. 

Per  Lord  Macclesfield,  Chan.  "  This  being  no  more  than 
a  communication,  has  no  ingredient  of  equity.  The  hus- 
band made  no  settlement ;  he  did  not  know  of  the  letter, 
and  therefore  cannot  be  supposed  to  have  married  in 
confidence  of  it. 

24.  This,  however,  must  be  understood,  only  of  an  agree- 
ment not  fully  concluded  ;  for,  if  such  communication  recog- 
nise an  agreement  actually  concluded,  and  sufficiently  state 
the  terms,  it  will  be  a  sufficient  memorandum,  although  not 
written  with  a  view  of  confirming  the  agreement,  or  of  being 
shown  to  the  other  party. 

(a)  2  Tern.  322. 

(6)  It  does  not  appear,  in  the  report,  by  whom  the  letters  -were  written. 
But  m  a  note  to  the  second  edition  of  Temon's  Reports,  the  facts  are  given 
as  above  stated. 

((!)  2  P.  W.  64. 
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In  Welford  v.  Beazely,  (a)  Lord  Hardwicke,  Chan.,  says, 
"  A  letter,  however,  written  to  a  man's  own  agent,  and  set- 
ting forth  the  terms  of  an  agreement,  as  concluded  by  him, 
has  been  held  to  be  binding  within  the  statutes,"  and,  he 
adds,  "  this  has  been  held  in  many  cases." 

And  see  the  same  doctrine  laid  down,  as  to  a  letter,  or  any 
other  document,  containing  a  reference  to  a  writtsn  agreement, 
post.  pi.  28.     See  also  c.  iv,  pi.  5,  12  and  13. 

25.  And  it  seems,  that,  where  a  letter  has  been  once  writ- 
ten, containing  sufficiently  the  terms  of  an  agreement,  which 
are  afterward  receded  from  in  due  time  ;  the  eflfect  of  such 
agreement  may  afterward  be  revived  by  parol.  See  the  case 
of  Bird  V.  Blore,  (6)  which  was  the  case  of  a  promise  in  con- 
sideration of  marriage.  But  the  same  principle  must  gov- 
ern the  decisions  upon  every  branch  of  the  statute. 

26.  So  if  six  years  have  elapsed  after  a  surety  has  become 
liable  upon  a  written  guaranty,  before  action  commenced  to 
a  plea  of  the  statute  of  limitations  in  the  action,  it  is  a  suffi- 
cient answer  that  the  guarantor  had  within  six  years  made 
a  verbal  promise  that  the  matter  should  be  arranged.  Gib- 
bons and  others  v.  M'Casland.  (c) 

27.  And  though  Ibe  letter  itself  does  not  contain  the  terms 
of  the  agreement,  yet,  if,  upon  the  face  of  it,  it  refers  to  any 
other  paper  writing  which  does,  these  together  will  consti- 
tute a  sufficient  memorandum. 

Thus,  in  the  case  of  Saunderson  v.  Jackson,  and  an- 
other, {d)  which  was  action  on  the  case,  against  the  defend- 
ants, for  not  delivei-mg  1,000  gallons  of  gin,  according  to 

their  contract. 

The  written  evidence  of  the  contract  was  a  bill  of  parcels, 

(o)  3  Atk.  503. 
(fc)2  Ventr.  361. 

(c)  1  Barn.  &  Aid.  690. 

(d)  2  Bos.  &  Pull.  238. 

10 
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delivered  by  the  defendants  to  the  plaintiff,  at  the  time  of 
the  order  given,  the  printed  part  of  which  was,  "  London, 
bought  of  Jackson  and  Hankin,  distillers.  No.  8,  Oxford 
street,"  and  then  followed  in  writing,  "  1,000  gallons  of  gin, 
1  in  5  gin  75.  350Z.  About  a  month  after,  the  defendants 
wrote  the  following  note  to  the  plaintiff.  "  Sir,  we  wish  to 
know  what  time  we  shall  send  you  a  part  of  your  order,  and 
shall  be  obliged  for  a  little  time  in  delivery  of  the  remainder. 
(Signed)  Jackson  and  Hankin. 

Upon  this  evidence,  LordEldon,  Ch.  J.,  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  {a)  reserving  the  point, 
whether  this  was  a  sufficient  "  note  or  memorandum  in  writ- 
ing," to  satisfy  the  provision  of  the  statute  of  frauds. 

After  argument  in  the  court  of  common  pleas.  Lord  Eldon, 

(a)  Such  are  the  words  of  the  report.  But  it  was  certainly  a  point  to  be 
left  to  the  jury,  whether  the  contract  mentioned  in  the  bill  of  parcels,  was 
the  contract  to  which  the  subsequent  letter  referred  or  not :  (See  post,  pi. 
33,)  and  Lord  Eldon,  in  giving  judgment,  considered  the  jury  to  have  found 
that  it  was  so. 

The  decision,  as  stated  in  the  report,  is  commented  upon  by  Mr.  Evans,  in 
the  Appendix  to  his  translation  of  Pothier's  treatise  upon  obligations,  in  the 
following  terms:  "Although  the  letter  certainly  referred  to  a  contract,  it 
seems  very  doubtful  whether  it  was  intended  to  refer  to  the  particular  written 
evidence  of  the  terms  of  such  contract,  and  certainly  it  could  not  be  collected 
from  the  letter  itself,  that  there  was  any  other  writing  to  which  a  reference 
could  be  made.  The  point  does  not  seem  to  have  been  distinctly  put  to  the 
jury  ;  and,  as  this  part  of  the  case  is  wholly  decided  upon  the  foundation  of 
the  jury  having  found  such  reference,  the  case  amounts  in  authority  to  no 
more,  than  that  the  evidence  in  question  was  such,  as  it  was  proper  to  leave 
to  the  jury  upon  the  point,  whether  the  reference  to  the  previous  writing  was 
intended  or  not,"  (vol.  ii,  p.  202.)  By  this  latter  expression,  is  to  be  under- 
stood, not  whether  the  party  intended  to  refer  to  the  particular  writing,  as 
authenticating  it  ;  but  whether,  by  the  contract  referred  to,  the  writing  in 
question  was  intended  ;  i.  e.,  meant  designated. 

For,  if,  in  the  paper  signed,  there  be  such  reference  as  connects  it,  satis- 
factovily  to  the  jury,  with  the  writing  containing  the  contract,  it  seems  of 
little  consequence  whether  such  reference  was  intended  or  not.  A  party  may 
surely  furnish  evidence  against  himself,  without  intending  it. 

The  distinction  seems  to  be  this,  that  if  a  party,  prior  to  an  agreement 
made,  write,  or  sign,  any  paper,  not  intending  thereby  to  be  bound,  he  shall 
not  be  bound ;  but  if,  by  any  signed  writing,  subsequent  to  an  agreement 
made,  he  recognise  it,  as  actually  concluded,  he  shall  be  thereby  bound,  al- 
though he  did  not  intend  it.     See  pi.  24,  28.     Post,  v;.  iv,  pi.  5,  12  &  13. 
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Ch.  J.,  after  questioning  whether  printing  the  name  upon 
the  bill  of  parcels  were  not  a  sufficient  signature,  (a)  adds, 
"  At  all  events,  connecting  this  bill  of  parcels  with  the  sub- 
sequent letter  of  the  defendants,  I  think  the  case  clearly 
taken  out  of  the  statute  of  frauds.  For  although  it  is  admit- 
ted, that  the  letter  which  does  not  state  the  terms  of  the 
agreement,  would  not  alone  have  been  sufficient,  yet,  as  the 
jury  have  connected  them  with  something  that  does,  and  the 
letter  is  signed  by  the  defendants,  there  is,  then,  a  written 
note  or  memorandum  of  the  order  which  was  originally 
given  by  the  plaintiff,  signed  by  the  defendants." 

The  authority  of  this  case  was  admitted  by  the  court  of 
exchequer,  in  the  case  of  Lyon  v.  Lamb ;  (6)  and  Macdon- 
ald,  Ch.  B.,  in  delivering  the  judgment  of  the  court, 
reasoned  upon  the  invoices,  as  coupled  with  the  memoran- 
dum, in  order  to  ascertain  whether  a  sufficient  consideration 
appeared  to  be  reduced  into  writing. 

The  same  principle  has  regulated  the  decisions  in  chan- 
cery in  several  cases. 

In  Tawney  v.  Crowther,  (c)  an  agreement  (for  the  sale  of 
an  estate)  having  been  reduced  into  writing,  but  not  signed; 
and  the  defendant,  in  answer  to  a  letter,  pressing  for  his  sig- 
nature to  the  agreement,  having  recognised  it,  and  expressed 
his  intention  of  performing  it ;  this  takes  it  out  of  the  stat- 
ute of  frauds. 

'  •  Per  Lord  Turlow,  Chan.  If  the  letter  contains  the  terms 
of  the  agreement,  or  if  it  refers  to  another  paper,  which  con- 
tains the  terms,  that  is  sufficient :  for  I  am  of  opinion,  that 
if  a  letter  refers  so  clearly  to  an  agreement,  as  to  show  what 
was  meant  by  the  parties,  where  the  existence  of  the  paper 
is  proved  by  parol ;  that  will  take  the  case  out  of  the  statute." 

(o)  See  ch.  iv,  pi.  6. 

(6)  Appendix,  No.  Ill,  supra,  ch.  iii,  pi.  H. 

(c)  3  Bro.  Ch.  161,  318. 
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So  in  the  case  of  Coles  v.  Trecothick,(a)  Lord  Eldon, 
Chan,  recognises  the  same  doctrine,  as  laid  down  by  Lord 
Hardwicke,  in  Welford  v.  Beazeley,(6)  in  which  he  (Lord 
Thurlow)  says  that  it  is  "  not  necessary  the  identical  agree- 
ment should  be  signed,  but  any  note  or  memorandum  will 
do,  and  puts  a  strong  case  of  a  letter  afterward.  Though 
the  agreement  is  not  signed,  if  that  letter  contains  all  the 
terms,  and  describes  the  consideration  and  all  the  circum- 
stances, so  that  by  the  contents  of  the  letter  it  can  be  con- 
nected and  identified  with  the  agreement,  that  letter,  which 
not  only  is  not  a  signature,  but  is  the  last  of  all  the  things 
that  can  be  called  signing  the  agreement,  is  a  writing  signed, 
which  ascertained  the  contents  of  the  agreement,  amounts 
to  a  note  or  memorandum,  and  it,  and  therefore  satisfies  the 
statute." 

The  same  was  admitted  in  the  case  of  Clinan  v.  Cooke,(c) 
by  Lord  Eedesdale,  although,  in  that  case,  the  agreement 
was  adjudged  to  be  insufficient,  as  it  did  not  sufficiently 
contain  the  terms  of  the  bargain,  nor  refer  to  the  other  writ- 
ten document  which  did  contain  them. 

The  principle  of  these  cases  has  been  since  fully  discussed 
and  confirmed  in  the  case  of  Allen  r.  Bennett,  (d)  in  which 
it  was  held  that,  in  action  for  non-delivery  of  goods,  an 
order  written  by  the  agent  of  the  defendant,  the  seller,  not 
naming  the  buyers,  might  be  connected  with  two  other  let- 
ters, one  by  the  seller  to  his  agent,  naming  the  buyers,  the 
other  by  the  buyers  to  the  seller,  claiming  performance  (both 
having  sufficient  reference  to  the  written  order)  so  as  to  sat- 
isfy the  statute. 

28.  It  appears,  farther,  from  the  cases  of  Saunderson  v. 

(a)  9  Tos.  jim.  234,  at  p.  250. 
(6)  1  Tes.  6.  3  Atk.  503. 

(c)  1  Sohoales  and  Lefroy,  22.  post.  pi.  33. 

(d)  3  Taunt.  169. 
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Jackson,  (a)  and  Coles  v.  Trecothick,(5)  that  it  is  not  neces- 
sary that  the  party  writing  the  letter  should  intend  such 
letter  to  authenticate  the  previous  written  agreement :  it  is 
sufficient  if  it  does,  in  fact,  recoguise.(c) 

29.  But  either  the  letter  or  the  writing  referred  to  must 
contain  the  terms  of  the  agreement ;  and  it  is  not  sufficient 
if  they  merely  recognise  that  there  was  an  agreement.(A) 

Thus,  in  the  case  of  Clerk  v.  "Wright,  (d)  the  plaintiff  had 
agreed,  verbally,  for  the  purchase  of  an  estate  from  the  de- 
fendant. S«me  time  after  the  defendant  wrote  a  letter  to 
the  plaintiff,  in  which  he  recognised  there  having  been  some 
contract  of  sale  made  between  them,  but  stating  thSlt  the 
plaintiff  should  not  have  the  estate  unless  he  would  give  a 
larger  price. 

To  a  bill  for  a  specific  performance,  the  statute  of  frauds 
was  pleaded.  Lord  Hardwicke,  Chan,  allowed  the  plea  on 
the  ground  that  the  letter  could  not  be  sufficient  evidence 
of  the  agreement,  the  terms  of  the  agreement  not  being 
mentioned  therein. 

So  in  the  case  of  Kose  v.  Cunningham, (e)  a  question  arose 
whether  a  letter  written  by  a  party  to  a  solicitor,  giving 
directions  "  to  make  the  title  of  the  land  I  [he]  bought  of 
Mr.  Peters,"  was  a  memorandum  in  writing  of  a  contract 
concerning  the  sale  of  lands,  within  the  meaning  of  the 
statute,  upon  which  a  specific  performance  would  have  been 
decreed. 

Per  Lord  Eldon,  Chan.  "  This  letter  does  not  express 
the  terms  of  the  agreement  in  such  a  way  that  a  specific 

(a)  See  Appendix,  p.  494. 

(a)  Ante  pi.  27,  and  note  (a)  there. 

(b)  See  ante  pi.  27.    Post.  oh.  iv,  pi.  5,  12  &  13. 

(c)  1  Atk.  12. 

(d)  11  Tea.  jun.  550. 

(e)  Ante  pL  27. 
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performance  could  be  compelled.  It  amounts  to  no  more 
than  that  there  was  a  parol  agreement  upon  such  terms : 
admitting  that,  but  leaving  altogether  to  parol  evidence  to 
say  what  the  terms  were,  and,  4;herefore,  what  the  agreement 
was." 

The  same  principle  regulated  the  before-mentioned  de- 
cisions in  Wain  v.  Warlters,(a)  and  Lyon  v.  Lamb, (J)  which 
were  decided  upon  the  ground  that  the  agreement  included 
the  consideration,  and,  as  that  was  not  expressed  in  writing, 
the  terms  of  the  agreement  were  not  sufficiently  stated. 

30.  It  has  been  frequently  decided  that  parol  evidence 
cannot  be  admitted  to  add  anything  to  what  is  written,  or 
even  to  explain  it.*  (a) 

In  the  case  of  Parteriche  v.  Powlet,(c)  a  question  arose, 
whether  parol  evidence  could  be  admitted  to  explain  a  mar- 

(a)  See  Appendix,  p.  494. 
(a)  Ante,  pi.  9.    Appendix,  Ko.  II. 
(J)  Ante,  pi.  11.    Appendix,  No.  III. 
(c)  2  Atk.  383. 

*  By  mistake  a  letter  of  credit  directed  to  John  and  Joseph  N. 
was  delivered  to  John  and  Jeremiah  N.  It  was  contended  that 
parol  evidence  was  admissible  to  explain  this  mistake.  But  the 
court  held  that  to  admit  parol  proof  to  make  it  a  written  con- 
tract between  John  and  Jeremiah  N.,  would  be  going  farther 
than  courts  had  ever  gone,  where  the  writing  is  itself  the  con- 
tract, not  evidence  of  a  contract,  and  where  no  pre-existing 
obligation  bound  the  party  to  enter  into  it.  Grant  v.  Naylor, 
4  Cranch  Rep.  324-334. 

This  was  not  a  case  of  ambiguity.  It  was  not  an  ambiguity 
patent,  for  the  face  of  the  letter  can  excite  no  doubt.  It  was 
not  a  latent  ambiguity,  for  there  were  not  in  fact  two  firms  of 
the  name  of  John  and  Joseph  K,  to  either  of  which  the  letter 
might  have  been  delivered.  It  was  not  a  case  of  fraud,  and,  if 
it  was,  a  court  of  chancery  would  be  the  only  place,  if  any,  to 
seek  relief  If  it  was  a  case  of  mistake,  it  was  a  mistake  of  the 
writer  only,  not  of  him  by  whom  the  goods  were  advanced,  and 
who  claimed  the  benefit  of  the  promise.    IMd. 
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riage  settlement.  Lord  Hardwicke,  Chan.,  in  giving  his 
decision,  says  :  "  To  add  anything  by  parol  evidence  to  an 
agreement  in  writing,  which  would  affect  land,  (the  provi- 
sions concerning  which  are  in  the  same  section  as  those  con- 
cerning promises  for  the  debt,  &c.,  of  another  person,)  is 
not  only  contrary  to  the  statute  of  frauds  and  perjuries,  but 
to  the  rule  of  common  law,  before  that  statute  was  in  be- 
ing."(a) 

In  like  manner  parol  evidence  has  been  refused  for  the 
purpose  of  filling  up  a  blank  in  a  will.  Bathie  v.  Attorne}' 
General. (6)  (c) 

In  the  case  of  Eich  v.  Jackson,  (d)  it  was  determined  by 
Lord  Loughborough,  Chan.,  that  parol  evidence  could  not 
be  received  to  show  that  a  rent,  mentioned  in  a  written 
agreement,  was  intended  to  be  free  from  taxes.  His  Lord- 
ship said  that  "the  hardness  of  the  case,  under  special  cir- 
cumstances, may  induce  the  court  to  refuse  decreeing  a 
specific  performance,  or  to  leave  it  to  the  plaintifi''s  remedy 
at  law  ;  but  it  is  quite  impossible  to  permit  the  rule  of  law 
to  be  broken  in  upon,  and  that  requires  that  nothing  should 

(a)  It  is  said  by  Lord  Eedesdale,  Chan.,  in  the  case  of  Clinan  v.  Cooke, 
cited  below,  that  this  can  only  be  considered  as  an  obitur  dictum  of  Lord 
Hardwicke.'  But  it  seems  strictly  consonant  with  law.  (See  post.)  And 
Lord  Kedesdale,  in  confirmation  of  this,  mentions  the  case  of  Binstead  v. 
Coleman,  Bund.  65,  in  which  it  is  asserted  that  "where  there  is  an  agreement, 
by  writing  executed,  you  cannot  come  by  evidence  to  supply  any  defect  in 
that  agreement  which  was  intended  to  be  part  of  that  agreement,  but  not  in- 
serted in  it ;  for  that  would  be  to  evade  the  statute  of  frauds  and  introduce 
more  perjury."  Ot  this,  also,  his  Lordship  expresses  some  doubt ;  but  adds, 
in  reference  to  the  two  oases,  "  However,  these  expressions  do  tend  to  show  a 
general- opinion  upon  the  subject."    1  Schoales  and  Lefroy,  p.  34,  35. 

(6)  2  Atk.  240.    See,  also.  Bull.  N.  P.  297,  8. 

(c)  In  the  case  of  Abbott  v.  Massie,  (3  Vez.  148,)  upon  a  legacy  to  Mrs.  G., 
Lord  Loughborough  referred  it  to  the  master  to  receive  evidence,  hut  legal 
evidence,  who  Mrs.  G.  was.  But,  unless  the  term  legal  evidence  be  under- 
stood as  confined  to  documentary  evidence,  the  decision  in  the  text  seems 
moreyconsonant,  both  with  the  principle  of  common  law  and  the  provisions 
of  the  statute. 

(d)  4  Bro.  Ch.  514. 
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be  added  to  the  written  agreement,  unless  in  cases  where 
there  is  a  clear,  subsequent,  independent  agreement,  varying 
the  former,  but  not  where  it  is  of  matter  passing  at  the 
same  time  with  the  written  agreement." 

The  same  point  was  also  decided  in  the  before-mentioned 
cases  of  Wain  v.  Warlters,  and  Lyon  v.  Lamb.  And  in 
the  case  of  Brodie  v.  St.  Paul,  cited  below,(a)  Buller,  J., 
says  :  "If  the  agreement  is  certain,  and  explained  in  writ- 
ing, signed  by  the  parties,  that  binds  ;  if  not,  and  evidence 
is  necessary  to  prove  what  the  terms  were,  to  admit  it  would 
effectually  break  in  upon  the  statute,  and  introduce  all  the 
mischief,  confusion  and  uncertainty  which  the  statute  was 
intended  to  prevent." 

The  case  of  Allen  v.  Bower(S)  seems,  indeed,  to  be  de- 
cided contrary  to  this  principle. 

A  farm  had  been  let  to  the  plaintiff  at  a  certain  rent.  On 
the  lessor's  death  his  heir  brought  an  ejectment  against  the 
plaintiff,  who  applied  to  the  court  of  chancery  for  an  injunc- 
tion, upon  the  ground  that  the  lessor,  before  his  death,  had 
promised  him  a  lease,  in  consequence  of  his  having  expended 
certain  sums  of  money  in  the  improvement  of  the  premises. 
The  written  evidence  of  this  was  a  paper,  found  at  the  de- 
ceased death,  signed  by  him,  saying  "  it  was  reasonable  for 
him  to  grant  the  plaintiff  a  lease,  on  account  of  the  im- 
provements he  had  made,  which  must  have  distressed  him  ;" 
but  not  specifying  the  term  for  which  the  lease  was  to  be 
granted. 

Lord  Thurlow,  Chan.,  granted  the  injunction,  and  directed 
an  inquiry  what  interest  was  intended  to  be  granted.Cc)    The 

(a)  PI.  33. 

(6)  Cited  in  Brodie  v.  St.  Paul,  post.  pi.  33. 

(c)  This  part  of  tlie  proceeding,  and  aU  the  subsequent  ones,  were  after- 
ward set  aside  as  irregular,  because  the  bill  was  only  for  the  injunction,  (see 
3  Bro.  Ch.  149,)  and  the  case  never  came  on  again.  StiU  Lord  Thurlow's 
opinion  upon  the  point  is  clear,  and  is  to  be  presumed  it  was  acquiesced  in  bv 
the  defendant. 
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master  refused  parol  evidence,  and  upon  the  ground  of  the 
statute  reported  that  the  plaintiff  was  only  entitled  to  a 
lease  for  three  years  ;  and  it  was  again  referred  to  him,  to 
state  the  promise  made,  and  referred  to  by  the  paper. 

Lord  Eedesdale,  iu  the  case  of  Cliuan  v.  Cooke,(a)  inti- 
mates a  strong  doubt  of  the  legality  of  this  decision  upon 
the  grounds  stated  ;  and  BuUer,  J.,  iu  the  case  of  Brodie  v. 
St.  Paul,  states  the  proper  ground  of  this  decision  to  be, 
"  that,  in  consequence  of  having  that  interest  the  plaintiff 
had  laid  out  a  great  deal  of  money  ;  and,  without  doubt,  a 
parol  agreement,  so  peiformed,{b)  is  to  be  enforced. 

This  rule  was  indeed  a  rule  of  common  law  prior  to  the 
introduction  of  the  statute  of  frauds,  as  is  said  by  Lord 
Hardwicke  above,  and  is  also  recognized  in  the  case  of 
WooUam  v.  Hearn  ;(c)  but  this  distinction  seems  to  exist 
between  cases  at  common  law  and  under  the  statute  ;  that, 
at  common  law,  loose  minutes  and  general  heads,  not  pro- 
fessing to  contain  the  whole  of  a  transaction,  may  admit  of 
excplanalion  by  parol  testimony,  not  inconsistent  with  them, 
which  could  not  be  admitted  in  cases  under  the  statute,  because 
the  same  necessity  which  requires  the  contract  to  be  in  writ- 
ing at  all,  requires  that  it  should  also  be  perfect  and  complete. 
In  conformity  with  this  is  the  opinion  of  the  master  of 
the  rolls,  in  the  case  of  Clark  v.  Grant,(«^)  in  which  he  lays 
it  down  as  am  established  maxim,  that  it  is  not  open  to  a 
party  to  supply  or  correct  a  written  agreement  by  parol ; 
although  parol  evidence  was  in  that  case  admitted,  under 
the  peculiar  circumstances  of  the  case,  as  stated  below.(e)  * 

(a)  Post.  pi.  32. 

(6)  See  the  note  at  the  end  of  ch.  ii. 

(c)  2  Atk.  383. 

(d)  14  Tes.  jnn.  519.    See,  also,  Rich  t.  Jackson,  4  Bro.  Oh.  519. 

(e)  See  this  subject  more  fuUy  treated,  and  the  cases  collected,  in  Evans's 
Pothier,  Appendix,  No.  SIT,  sect.  8,  2  vol.  p.  203.  See,  also,  Preston  v. 
Merceau,  2  Black.  1249,  and  Gunnis  v.  Erhart,  1  H.  Bl.  284. 

*  In  the  States  where  the  English  statute  of  frauds  is  in  force, 
11 
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31.  Although  the  above  has  been,  and  still  is,  repeatedly 
laid  down  as  the  rule  of  law,  yet,  in  practice,  parol  evidence 
is  perpetually  admitted  to  explain  a  written  contract,  and 
the  introduction  of  the  terms  note  or  memorandum  of  an 
agreement  in  the  statute  seems  to  imply  something  imper- 
fect, and,  therefore,  admitting  explanation,  as  above  recog- 
nised by  Lord  Hardwicke  in  the  case  of  loose  minutes  and 
general  heads  at  common  law.(A) 

It  is  clear  that  in  the  cases  of  Keate  v.  Temple,(a)  above, 
and  in  Egerton  v.  Matthews,  abstracted  in  the  Appendix, 
No.  IV,  and  in  a  variety  of  cases  both  before  and  after  cited, 
that  parol  evidence  must  have  been  admitted  to  explain 
divers  particulars  connected  with  the  written  memorandum, 
and  without  which  it  would  have  been  perfectly  unintelli- 
gible. But  in  the  following  cases  the  principle  came 
directly  under  discussion. 

In  Wilson  v.  Hart(5)  it  was  decided  that  parol  evidence 
might  be  admitted  to  show  that  the  party  named  as  a  pur- 
chaser in  a  sale,  note,  or  memorandum  of  sale,  was  not 
himself  the  purchaser,  but  agent  for  the  defendant,  who  was 
the  real  jjurchaser,  Park,  J.,  saying,  "It  is  the  constant 
course  to  show  by  parol  evidence  whether  the  party  is  agent 
or  principal."  So  in  Bateman  v.  Phillips,(c)  the  plaintiff 
had  given  instructions  to' an  attorney  to  sue  one  D.  W.  for 
a  debt  of  80Z.,  upon  which  the  defendant  wrote  to  the  attor- 
ney as  follows :  "  Sir,  the  bearer,  D.  W.,  has  a  sum  of 
money  to  receive  from  a  client  of  mine  some  day  next  week, 

(a)  See  Appendix,  p.  495. 
(a)  Ch.  II,  pi.  28. 
(6)  7  Taunt.  295. 
(c)  15  B.  K.  272. 

the  undertaking  to  pay  the  debt  of  another  must  be  wholly  in 
writing,  and  it  cannot  be  added  to,  or  varied,  nor  so  far  explained 
by  parol  testimony  as  to  affect  its  import.  Clarke  v.  Russell, 
3  Dallas  Eep.  415. 
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and  I  trust  you  will  give  him  indulgence  till  that  day,  when 
I  undertake  to  see  you  paid.  (Signed.")  Held,  that  the 
attorney  might  explain  by  parol  both  the  amount  of  the 
debt  and  the  person  to  whom  it  was  due,  for  such  evidence 
did  not  go  to  extend  the  terms  of  the  written  agreement, 
but  ouly  explain  them. 

32.  But  it  seems,  that  in  cases  o?  fraud  or  surprise,  or 
even  of  mistake,  the  court  of  chancery  will  receive  parol  evi- 
dence, even  iu  contradiction  of  a  written  agreement. 

It  is  admitted  by  Lord  Thurlow,  Chan.,  in  the  case  of 
Pimber  v.  Matthews,  (a)  that,  on  the  ground  of  fraud,  parol 
evidence  may  be  admitted. 

Also  in  the  case  of  Clark  v.  Grant,  (b)  which  was  an  ap- 
plication to  the  court  of  chancery,  for  the  specific  perform- 
ance of  a  written  agreement,  parol  evidence  of  the  under- 
standing of  the  parties,  previous  to  the  signing  of  the  agree- 
ment, which  was  one  of  the  conditions  upon  which  it  was 
signed,  and  upon  which  imderstanding  both  parties  had 
subsequently  acted,  was  admitted  to  contradict  the  written 
agreement,  upon  the  ground  of  the  fraud,  which  would 
otherwise  be  practiced  against  the  party  applying. 

In  Joynes  v.  Statham,  (c)  Lord  Hardwicke,  in  opposition 
to  a  bill  for  the  specific  performance  of  an  agreement,  writ- 
ten in  the  plaintiff's  hand,  for  a  lease  to  the  defendant,  ad- 
mitted parol  evidence,  to  show  that  it  ought  to  have  been 
inserted  in  the  agreement,  that  the  lease  was  to  be  free  from 
taxes  ;  and  this  upon  the  ground  of  fraud  or  mistake, 

In  the  Marquis  of  Townseud  v.  Slangroom,  {d)  it  is  stated 
by  Lord  Eldon,  Chan,  that  parol  evidence  may  be  admitted 

a)  1  Bro.  Ch.  Ca.  54. 

(6)  14  Ves.  jnn.  519,  6  Yes.  jun.  334,  n.    c.  Marquis  Townseud  v.  Slangroom, 
6  Yes.  jnn.  328. 

(c)  3  Atk.  388. 

(d)  6  Yes.  jnn.  328. 
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to  contradict  a  written  agreement,  upon  the  ground  of  mis- 
take or  surprise,  as  well  as  fraud,  (a) 

33.  There  should  be  such  reference  in  the  signed  paper, 
to  the  writing  containing  the  agreement,  as  to  show  the  lat- 
ter to  be  the  agreement  referred  to,  without  the  farther 
interference  of  parol  evidence  than  as  to  the  identity  of  the 
paper  writing,  (a) 

Certainly,  in  the  case  of  Saunderson  v.  Jackson,  (6)  above 
cited,  some  parol  evidence  must  have  been  received  to  prove 
that  the  paper  writing  produced  contained  the  very  contract 
referred  to  in  the  letter  :  because  there  was  no  reference  in 
the  letter  itself,  either  to  that  particular  writing  or  any 
other ;  but  only  generally  to  a  contract.  But,  the  admit- 
ting evidence  of  this  kind  would  be,  in  effect,  to  prove  by 
parol  evidence  what  the  contract  was. 

Thus,  in  the  case  of  Brodie  v.  St.  Paul,  (c)  an  agreement 
had  been  read  over  to  the  defendant  by  the  plaintiff's  agent. 
The  defendant  insisted,  in  his  answer  to  a  bill  for  specific 
performance,  that  the  agreement  he  was  afterward  called 
upon  to  execute  was  different,  in  some  respects,  from  that 
read  to  him.  BuUer,  J.,  sitting  for  the  Lord  Chancellor,  re- 
fused to  decree  a  performance,  adding  to  what  has  been 
before  cited,  (pi.  27,  note  1,)  "  The  only  thing  to  support 
this  case,  would  be  to  prove,  by  parol  evidence,  which  of 
the  covenants  were  read  over,  and  which  were  not.     That  is 

(a)  See  Appendix,  p.  496. 

(a)  See  also  Young  v.  Clark,  Free.  Ch.  530.  Buxton  v.  Lister,  3  Atk.  383. 
Shirley  t.  Stratton,  1  Bro.  Ch.  440,  and  "WooUam  v.  Heme.  7  Ves.  211,  all 
contained  in  Evans's  Pothier,  Appendix,  No.  XVI,  p.  222. 

The  latter  of  the  above  oases  draws  a  distiaotion  between  those  cases  where 
a  defendant  alleges  a  fraud,  mistake,  (fee,  as  a  ground  for  not  performing  an 
agreement  sought  to  be  enforced,  and  where  a  person  comes  as  plaiutiff  in 
egoity  to  enforce  an  agreement  upon  the  same  grounds,  contrary  to  what  ap- 
pears in  writing ;  intimating  that  in  the  former  case  a  court  wiU  interfere,  in 
the  latter,  not. 

(6)  Ante,  pi.  27. 

(c)  1  Yes.  jun.  333. 
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directly  prohibited  by  the  statute."  Also,  in  the  case  of 
Coles  V.  Trecothick,  above  cited,  (a)  Lord  Eldon,  Chan.,  ex- 
presses that  the  letter  should  contain  "  all  the  circumstances  ; 
so  that,  by  the  contents  of  the  letter,  it  can  be  connected  and 
identified  with  the  agreement." 

This  principle  was  fully  discussed  by  Lord  Redesdale,  in 
delivering  his  judgment  in  the  case  of  Clinan  v.  Cooke  ;(6) 
and  most  of  the  cases  on  the  subject  are  there  reviewed  by 
him. 

In  that  case,  the  defendant  had  caused  an  advertisement 
to  be  inserted  in  the  public  papers,  for  the  letting  certain 
premises  therein  described,  "  for  three  lives,  or  thirty-one 
years,"  from  a  day  specified  ;  and  he  referred  applicants  to 
himself,  or  one  E,  A. 

E.  A.  afterward  made  and  executed  a  wi'itten  agreement 
with  the  plaintiff,  for  letting  the  premises,  for  "two  guineas 
per  annum,  for  the  first  year,  commencing  the  first  of  May 
next,"  (the  day  specified  in  the  advertisement,)  and  for  21. 
Ss.  annually,  for  the  remainder  ot  the  term  ;  but,  without 
mentioning  what  term,  or  referring  in  any  way  to  the  adver- 
tisement. 

Upon  a  bill,  for  a  specific  performance,  several  questions 
arose,  as  to  this  memorandum  being  sufficient,  and  among 
them,  whether  the  advertisement  could  be  coupled  with  the 
memorandum,  to  supply  the  term. 

Upon  this  question,  the  Lord  Chancellor  expresses  him- 
self as  follows  :  "  Suppose  there  were  no  uncertainty  in  this 
particular,"  (namely,  as  to  the  term,)  "  and  that  the  adver- 
tisement had  expressed  three  lives  only  ;  you,  then,  are  to 
connect  those  two  transactions — how?  by  parol  evidence. 
Now,  if  the  agreement  had  referred  to  the  advertisement,  I 
agree  parol  evidence  might  have  been  admitted  to  show 

(a)  Ante,  pi.  20. 

(6)  Shoales  and  Lefiroy,  22. 
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what  was  the  thing,  (namely,  the  advertisement,)  so  referred 
to ;  for  then  it  would  have  been  an  agreement  to  grant  for 
no  much  time  as  was  expressed  in  the  advertisement :  and 
the  identity  of  the  advertisement  might  be  proved  by  parol 
evidence  ;  but  there  is  no  reference  whatever  to  the  adver- 
tisement in  this  agreement."* 

In  a  late  case  of  Boydell  v.  Drummond,  (a)  two  2)rospec- 
tus  had  been  printed  for  the  publication,  by  subscription,  of 
a  work  upon  certain  terms.  These  prospectus  had  been 
pretty  generally  circulated,  and  were  usually  given  to  cash 
subscribers,  at  the  time  of  subscribing.  But  the  book  in 
which  the  defendant  had  entered  his  name,  had  only  this 
title  :  "  Shakspeare  subscribers,  their  signatures,"  without 
any  reference  to  the  prospectus.  The  defendant  paid  cer- 
tain sums  of  money,  on  account  of  his  subscription,  and  had 
a  receipt  sent  to  him  by  the  plaintiff  for  such  subscription, 
"  agreeably  to  the  original  proposals."  After  the  whole 
work  was  completed,  the  defendant  was  required,  by  letter, 
to  take  and  pay  for  the  remaining  numbers  of  his  subscrip- 
tions; to  which  he  replied,  by  writing  signed,  "that  he 
ceased  taking  in  the  numbers  of  the  Boydell  Shakspeare 
many  years  ago,  in  consequence  of  the  engagement  not  being 
fulfilled  on  the  part  of  the  proprietors,"  and  he  declined 
completing  his  subscriptions. 

An  action  having  been  brought  against  the  defendant,  for 

not  accepting  and  paying  for  the  residue  of  the  prints,  the 

plaintiff  was  nonsuited  ;  and  upon  motion  to  set  aside  the 

nonsuit,  the  principal  questions  were,  whether  this  was  a 

(a)  11  B.  R.  p.  142. 


*A  reference  in  a  deed  to  a  will  not  executed  according  to  the 
statute  of  frauds,  will  have  the  effect  of  incorporating  it  with, 
and  making  it  a  part  of  the  deed.  Izard  v.  Montgomerv,  1  Nott 
&  M'C.  381. 
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contract  within  the  meaning  of  the  statute  of  frauds  ;  and, 
if  so,  whether  there  was  a  sufficient  note  in  writing. 

The  first  question  arose,  upon  grounds  not  necessary  to  be 
here  stated  ;  but  the  court,  being  of  opinion  that  this  was  a 
contract  within  the  statute,  expressed  themselves  upon  the 
second  point  as  follows  : 

Lord  EUenborough,  Ch.  J.  "  I  cannot  connect  the  sub- 
scription of  the  plaintiff's  name  in  the  book  with  the  pros- 
pectus ;  nor  does  the  defendant's  letter  refer  to  the  prospec- 
tus produced  at  the  tiial.  It  speaks,  indeed,  of  his 
engagement  with  the  proprietors  of  the  Boydell  Shakspeare, 
but  it  cannot  be  shown  to  be  the  engagement  contained  in 
the  particular  ^rospeciiM,  without  parol  evidence,  which  the 
statute  excludes.  If  there  had  been  a  plain  reference  to  the 
particular  prospectus,  that  might  have  helped  the  plaintiff ; 
but  there  is  nothing  of  that  kind." 

Le  Blanc,  J.  "Can  we  say  that  this  was  in  writing,  and 
so  signed  ?  The  evidence  is,  that  the  defendant  subscribed 
a  book  entitled  'Shakspeare  subscribers,  their  signatures.' 
If  there  had  been  anything  in  that  book  which  had  referred 
to  the  particular  prospectus,  that  would  have  been  sufficient ; 
if  the  title  of  the  book  had  been  the  same  with  that  of  the 
prospectus,  it  might  perhaps  have  done :  but  as  the  signa- 
ture now  stands,  without  reference  of  any  sort  to  the  pros- 
pectus, there  was  nothing  to  prevent  the  plaintiff  from 
substitutmg  any  pt'ospeclus,  and  saying  that  it  was  the  pros- 
pectus exhibited  in  his  shop,  at  the  time  to  which  the  signa- 
ture related.  The  case,  therefore,  falls  directly  within  this 
branch  of  the  statute  of  frauds." 

Bayley,  J.  "It  is  argued  that  the  book  of  signatures 
may  be  connected  with  the  two  prospectus  which  were  pub- 
lished at  the  time;  and  delivered  to  the  subscribers  ;  but' 
that  cannot  be  done  without  the  intervention  of  parol  evi-. 
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dence,  and  that  opens  a  door  to  perjury,  which  it  was  the 
object  of  the  statute  to  prevent."* 

34.  Besides  guaranties  by  bond  or  agreement,  where  the 
object  is  apparent  on  the  face  of  the  agreement,  the  contract 
of  guaranty  and  the  relation  of  principal  and  surety  are 
often  created  by  promissory  notes  and  bills  of  exchange  : 
as  by  giving  a  note  either  severally,  or  jointly,  with  another 
to  a  third  person  for  the  debt  of  the  other  ;  drawing,  accept- 
ing, or  endorsing  a  bill  for  the  accommodation  of  another, 
and  accepting  a  bill  for  the  honour  of  the  drawer  :  in  all 
which  cases  the  different  parties  so  entering  into  such 
security  for  the  other  are  treated,  both  at  law  and  in 
equity,  as  sureties,  as  will  appear  in  a  variety  of  subsequent 
cases. 

The  forms  of  this  description  of  securities  are  the  same 
as  in  the  ordinary  cases  of  bills  and  notes,  and  need  not  be 
here  more  particularly  noticed. 

35.  The  stamp  act  of  44  Geo.  III.  c.  98,  repealing  all 
others,  imposes  a  certain  duty  upon  every  "  agreement  made 
in  England,  under  hand  only,  where  the  matter  thereof  shall 
be  of  the  value  of  201.,  or  upwards ;  whether  the  same 
shall  only  be  evidence  of  a  contract,  or  obligatory  upon  the 
parties  as  being  a  written  instrument :"  and  it  is  evident, 

*Under  the  head  "  sureties,"  in  shipping  articles  of  seamen,  A. 
signed  his  name,  but  there  was  no  explanation  of  the  extent  of 
the  undertaking.  A.  received  the  advance  from  the  seamen,  for 
becoming  security  for  them  on  the  shipping  articles.  Yet  the 
court  say,  the  defendant's  promise  required  a  note  or  memoran- 
dum in  writing,  within  the  statute  of  frauds.  It  was  an  under- 
taking for  the  default  of  others ;  and  the  bare  signature  under 
the  word  surety  is  not  a  sufiBcient  memorandum.  It  does  not, 
in  any  manner,  show  what  the  agreement  was,  nor  for  what  the 
defendant  became  surety.  The  memorandum  ought  to  state, 
substantially,  what  the  undertaking  of  the  surety  is.  Dodge  v. 
Lean,  13  Johns.  Rep.  508. 


MEMORANDTJM   OF    SALE    OF   GOODS.  89 

that  under  these  general  words,  agreements  of  guaranty  are 
included,  except  as  they  come  within  the  exception  next 
mentioned. 

36.  In  the  same  statute,  there  is  an  exemption  of  every 
"  memorandum,  letter,  or  agreement,  made  for  or  relating 
to  the  sale  of  any  goods,  wares,  or  merchandise  ;"  and  under 
this  exception  in  the  act,  it  has  been  held  that  guaranties 
touching  the  sale  of  goods  are  included. 

This  was  decided  in  the  case  of  Warrington  and  another 
V.  Furbor  and  another  ;  (a)  where  a  guaranty  had  been 
given,  beforehand,  in  contemplation  of  goods  being  furnished. 
Upon  a  motion  for  a  new  trial,  it  was  contended  that  the 
exception  in  the  stamp  act  only  intended  to  present  sales, 
and  not  to  a  guaranty  which  was  to  take  effect  upon  a  future 
sale.  But  the  court  was  of  opinion  that  the  wording  of  the 
exception  was  sufficient  to  include  agreements  of  guaranty, 
made  in  contemplation  of  the  sale  of  goods. 

The  same  point  was  decided  by  Lord  Ellenborough  at 
Nisi  Prius,  in  the  case  of  Watkins  v.  Vince,  (b)  upon  a  guar- 
anty of  payment  for  bricks  to  be  supplied  by  plaintiff  to 
one  H. 

37.  Also,  if  an  agreement,  which  the  statute  requires  to 
be  in  writing,  is  so  stated  upon  the  record,  that  a  party, 
wishing  to  avail  himself  of  it,  requires  no  other  evidence 
than  what  the  record  itself  furnishes,  such  agreement  may 
be  read  from  the  record,  and  need  not  be  produced  for  the 
purpose  of  ascertaining  whether  it  be  stamped  or  not. 

Thus,  in  the  case  of  Huddleston  v.  Briscoe,  (c)  certain 
letters,  constituting  an  agreement  for  the  sale  of  an  estate, 
were  stated  in  a  bill  for  a  specific  performance,  and  were  ad- 
mitted in  the  answer. 

(a)  8  E.  K.  242. 
(6)  2  Stark.  Rep.  368. 
(c)  11  Yes.  jmi.  583. 
13 
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The  plaintiff  proved  the  agreement  by  reading  such  let- 
ters from  the  bill. 

It  was  objected,  that  the  letters  ought  to  be  produced, 
and  could  not  be  read  unless  stamped  ;  or,  at  any  rate, 
that  the  record,  or  copy  of  the  bill  read,  should  be 
stamped. 

Lord  Eldon,  Chan,  (a)  "  The  question  is,  if  the  admission 
in  this  case  have  dispensed  with  the  necessity  of  producing 
the  letters  ;  and,  if  the  draft  of  the  bill,  or  the  bill  itself, 
could  be  read  upon  the  hearing,  is  it  necessary  that  the  bill 
or  the  draft  should  be  stamped,  not  as  instruments  contain- 
ing the  obligation,  but,  under  the  expression  of  the  act,  (5) 
as  evidence  containing  the  effect  of  the  contract.  The  in- 
tention of  the  legislature  was  not,  by  any  means,  to  apply 
stamps  to  proceedings  of  this  nature.  The  bill  is  not,  in 
any  correct  sense,  evidence ;  but  it  is  read  as  part  of  the 
answer.  The  answer  is  not,  in  the  sense  of  the  act,  evidence, 
but  is  read  as  admission,  dispensing  with  the  necessity  of 
evidence.  The  bill  is  read,  upon  the  ground,  that  it  recites 
the  correspondence  that  passed,  as  something  distinct  from 
the  answer  itself;  which  is  an  admission,  dispensing  with 
the  evidence,  which,  if  produced  stamped,  would  not  have 
been  liable  to  objection  :  and  the  court  cannot  know,  that, 
if  produced,  it  would  not  appear  to  be  stamped ;  but  is  not 
under  the  necessity  of  inquiring  whether  it  is  stamped  or 
not,  unless  the  record  is  so  framed  as  to  compel  the  plain- 
tiff to  produce  it. 

(a)  11  Yes.  jun.  597. 
(6)  23  Geo.  III.  c.  58, 


CHAPTEE  IV. 
What  is  a  Sufficient  Signing  ? 

1.  The  statute  requires,  that  the  "  agreement  upon  which 
the  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party,  to  be 
charged  therewith,  or  some  other  person  by  him  thereimto 
lawfully  authorized." 

The  cases  upon  this,  and  other  sections  of  the  statute,  re- 
quiring a  signature,  have  recognised  other  modes  of  putting 
the  name  in  writing,  besides  the  usual  and  ordinary  signa- 
ture of  a  party,  or  his  agent,  as  suflScient  to  satisfy  the  pro- 
visions thereof.  Such  of  them  as  may  be  applicable  to  the 
present  subject,  though  decided  upon  other  sections,  will 
be  here  considered  in  the  following  order. 

First,  What  act  of  the  party,  or  agent,  shall  amount  to  a 
sufficient  signing  ?  (a) 

Secondly,  Who  shall  be  considered  as  a  "  person  lawfully 
authorized,  by  the  party,  to  sign  ?" 

2.  First :  if  a  person  give  to  another  an  engagement,  in 
his  own  handwriting,  in  the  following  form: — "I,  A.  B., 
agree,  promise,"  &c.,  without  any  other  signature,  this  is 

sufficient.* 

(a)  See  Appendix,  p.  496. 

*It  has  been  decided  in  TJlen  v.  Kittredge,  (7  Mass.  Kep.  33-3,) 
that  where  one  wrote  his  name  in  blank  upon  the  back  of  a  pro- 
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This  was  decided,  by  Eyre,  Ch.  J.  Tria.  T.  34  Geo.  Ill, 
in  the  case  of*Kmght  v.  Crockford,  (a)  which  was  an  issue 
out  of  the  court  of  chancery  to  try  the  validity  of  a  sale  of 
lands :  the  provisions,  concerning  which,  are  in  the  same 
section  of  the  statute  of  frauds,  as  those  concerning  promises 
for  the  debt  of  another.  A  conversation  had  taken  place 
between  the  plaintiff  and  the  defendant,  about  the  sale  of  a 
house  by  the  former  to  the  latter.  A  short  time  after  they 
met  at  the  defendant's  house,  when  he  produced  an  agree- 
ment in  his  own  handwriting,  beginning,  "  I,  James  Crock- 
ford,  agree  to  sell,  &c. ;  and,  at  the  same  time,  he  inserted, 
at  the  plaintiff's  instance,  an  additional  clause."  The 
plaintiff  then  signed  it,  a  person  present  attested  it ;  and 
the  plaintiff  took  it,  and  put  it  in  his  pocket.  This  was  held 
to  be  a  sufficient  signing,  on  the  part  of  the  defendant,  within 
the  meaning  of  the  statute  of  frauds. 

The  authority  of  this,  although  a  JSfisi  Prim  decision,  is 
recognised  by  Lord  Eldon,  Ch.  J.  in  the  court  of  Common 
Pleas,  in  the  case  of  Saunderson  v.  Jackson  ;  {b)  and  there 
cited  as  an  authority  in  point  with  a  case  arising  upon  the 
seventeenth  section  of  the  same  statute,  concerning  the  sale 
of  goods. 

So,  it  has  been  held,  that  if  a  will,  devising  lands,  begin, 
"I,  A.  B.,  make  this  my  last  will,"  &c.,  in  the  testator's 
handwriting,  and  be  properly  attested,  it  should  be  a  suf- 

(a)  Bsp.  N".  P.  Kep.  190. 
(6)  2  B.  and  P.  238. 

missory  note,  as  a  guarantor  of  the  payment,  and  authorized 
another  to  write  a  sufficient  guaranty  over  the  name,  this  was  a 
memorandum  signed  by  the  party  within  the  meaning  of  the 
statute  of  frauds :  and  parol  testimony  was  received  to  prove  such 
authority.  The  question  again  came  up  in  Lent  et  al.  v.  Padel- 
ford,  (10  Mass.  Rep.  230,)  but  the  court  declined  deciding,  be- 
cause the  paper  sufficiently  expressed  the  consideration. 
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ficient  will,  as  to  the  signature  :  (Lenmayne  v.  Stanley,)  (a) 
the  court  there  saying,  that  it  did  not  signtfy  whether  it 
was  signed  at  the  top,  the  bottom,  or  in  the  margin,  and  that 
signing  in  any  part  was  sufficient. 

Lord  Eldon,  Chan.,  commenting  upon  this  decision  in  the 
case  of  Coles  v.  Trecothick,(6)  observes  :  "  If  it  is  sufficient 
in  a  will  devising  lands,  it  is  very  difficult  to  say  upon  what 
grounds  such  a  signature  should  not  constitute  an  effectual 
agreement,  as  to  lands  or  goods  containing  the  very  same 
words,  in  one  simultaneous  act,  comprising  the  whole  of  the 
terms,  "(c) 

3.  But  in  such  case,  it  should  appear,  upon  the  face  of  the 
writing,  that  the  agreement  was  complete  and  final ;  and  so 
considered  by  the  parties :  and,  that  the  want  of  a  more 
formal  signature,  was  the  effect  rather  of  accident,  or  of 
ignorance  of  ite  necessity  than  design. 

Lord  Eldon,  Chau.  indeed,  in  the  last-mentioned  case, 
commenting  upon  the  case  of  Knight  v.  Crockford,  says, 
"  It  is  impossible  not  to  see  the  insertion  of  the  name  at  the 
beginning,  was  not  intended  to  be  a  signature,  and,  tJiaf  the 
paper  was  not  mernvt  to  he  complete  until  it  loas  further 
signed ;"  but  the  latter  position  does  not  seem  authorized 
l^y  the  facts  of  the  case,  which  rather  show,  that  the  agree- 
ment was  intended  to  be  complete,  and  was  so  considered 
by  both  parties — and  Eyre,  Ch.  J.  in  delivering  his  opinion, 
although  he  certainly  considers  the  mode  of  signature  "  I, 
J.  C,"  &c.,  sufficient,  without  reference  to  the  further  facts, 
yet  declares  himself  of  opinion  "that  the  instrument  was 
proved  to  be  more  than  proposals — that  is,  an  absolute  agree- 
ment, on  the  defendant's  part,  subject  to  the  plaintiff's  ap- 
probation, and,  by  his  acceding  to  it,  a  few  hours  afterward, 

(a)  3  Lev.  1. 

(6)  9  Tes.  jun.  at  page  249. 

(c)  See  Appendix,  Mo.  Y. 
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on  the  defendant's  adding  the  penal  clause,  it  became  bind- 
ing upon  both.*  So  in  the  case  of  the  will  above  mentioned, 
it  is  clear,  that  the  will  was  meant  to  be  complete,  and  no 
further  act  was  intended,  or  thought  necessary  by  the  tes- 
tator, to  give  it  eflfect ;  for  he  had  not  only  written  it,  as 
described,  but  had  affixed  his  seal  to  it,  in  the  presence  of 
three  subscribing  witnesses. 

But  a,  will  of  personality,  (although  not  requirmg  the 
same  legal  formalities  as  a  will  of  lands)  has  been  decided 
to  be  insufficient,  if  it  appear,  upon  the  face  of  the  will,  that 
something  more  was  intended  to  be  done,  and  the  party  was 
not  arrested  by  sickness  or  death. (a)  And  the  principle  of 
this  decision  is  fully  recognized  by  Lord  Loughborough, 
Chan,  in  the  case  of  Matthew  v.  Warner,  (5)  where  the  case 
is  cited. 

There  is  also  a  very  strong  case  to  the  same  effect,  men- 
tioned in  Sugden's  Law  of  Vendors,  (c)  in  the  following 
terms :  "I  have  been  favored  with  the  following  note  of 
Walker  v.  Walker,  decided  in  the  court  of  delegates,  19th 
Feb.  1805.  Ann  Walker  made  her  will,  comprising  real 
and  personal  estate,  which  she  signed  and  sealed ;  and  then 
folded  up  with  this  endorsement :  '  I  signed  and  sealed  my 
will  to  have  it  ready  to  be  witnessed  the  first  opportunity  I 
could  get  proper  persons  for  it.'  The  usual  attestation 
clause  was  added,  but  not  signed  by  any  witness.  At  her 
death,  the  instrument  was  found  in  her  drawer,  in  the  en- 
velope, and  it  was  determined  uot  to  be  a  good  will  of  the 
personal  property,  on  the  ground,  that  something  appearing, 
by  the  attestation  clause,  to  be  intended  to  be  done,  the  in- 
strument was  not  complete  as  the  last  will  of  the  testatrix." 

So  in  the  case  of  Stokes  v.  M.oov.{d)     The  defendant  had 

(a)  Giiffln  v.  Griffin,  decided  1790,  cited  4  Ves.  jun.  197,  note  (a) 
(6)  4  Ves.  jun.  186.  '  v  ; 

(c)  Page  71,  note  1. 

(d)  1  P.  W.  771.    Coxe's  edit,  note  (a). 
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written  instructions  for  an  agreement  for  a  lease  in  which 
his  own  name  was  inserted  in  the  following *manner,  "  Mr. 
Stokes  to  pay  Moor,"  &c.  It  was  contended,  upon  the  au- 
thority of  the  will  case  above,  and  Welford  v.  Beazeley,(a) 
below,  that  this  was  a  sufficient  signature  within  the  statute 
of  frauds.  But  per  Quriam :  "  the  signature  required  by 
the  statute,  is  to  have  the  effect  of  giving  authority  to  the 
whole  insti-ument ;  and  where  the  name  is  inserted  in  such 
manner  as  to  have  that  effect,  it  does  not  much  signify  in 
what  part  of  the  instrument  it  is  to  be  found ;  as  in  the 
formal  inti'oduction  to  a  will :  but  it  cannot  be  imagined, 
that  a  name,  inserted  in  the  body  of  an  instrument,  and  ap- 
plicable to  particular  purposes,  could  amount  to  such  an 
authentication  as  the  statute  requires." 

And,  generally,  the  case  of  Witchurch  v.  Bevis,(6)  decides, 
in  substance,  that  though  sufficient  may  have  been  done  upon 
a  contract,  to  satisfy  the  statute,  yet,  if  anything  be  left  to 
be  done,  before  the  engagement  is  complete,  and  there  be 
Eo  fraud,  the  party  shall  not  be  compelled  to  perform  such 
agreement,  if  he  insist  upon  the  benefit  of  the  statute. 

4.  The  signature  of  a  letter,  either  containing  the  terms 
of  a  contract,  or  referring  to  any  other  writing  which  does, 
is  a  sufficient  signature  within  the  meaning  of  the  statute.(c) 

5.  Where  there  is  a  regular  signature  to  a  letter  in  which 
the  terms  of  an  agreement,  previously  entered  into,  are  ex- 
pressed, or  which  recognises  any  other  writing  containing 
such  agreement,  such  signature  is  sufficient,  though  not  in- 
tended by  the  party  as  a  signature  to  the  agreement,  (a) 

In  the  case  of  Saunderson  v.  Jackson, ((Z)  before  cited,  it 

is  clear  that  the  signature  to  the  letter  was  never  intended 

(a)  See  ante,  82,  a. 
(a)  Post,  pi.  12. 

(6)  2  Bro.  Rep.  599,  at  p.  569. 

(c)  See  c.  III.  pi.  21,  27,  and  the  cases  there  citea. 

(c?)  c.  III.  pi.  27. 
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by  the  party  signing  it  to  be  a  signature  to  the  agreement ; 
but  it  was  decided  to  be  binding. 

And  stronger  than  this  is  the  case  of  Tawney  v.  Crow- 
ther,(a)  above  cited.  For  there  the  party  signing  the  letter 
which  referred  to  the  agreement  not  only  did  not  intend 
that  such  signature  should  be  binding  upon  him,  but,  by 
that  very  letter,  actually  declined  to  bind  himself  by  sign- 
ing the  agreement ;  still,  as  he  thereby  recognised  the  agree- 
ment as  having  been  entered  into,  and  declared  his  intention 
of  carrying  it  into  execution,  the  signature  to  the  letter  was 
decreed  to  bind  him,  although  directly  contrary  to  his  inten- 
tions.{b) 

6.  But  where  the  letter  to  which  the  signature  was 
affixed  recognised  a  different  contract  to  that  declared 
upon,  such  signature  cannot  be  used  to  authenticate  the 
memorandum  upon  which  the  action  was  founded. 

In  Cooper  v.  Smith, (c)   a  memorandum  in  writing  had- 
been  made  by  the  plaintiff's  agent  of  an  order  for  flour  to 
be  sent  to  defendant,  in  which  no  time  was  specified  for  the 
delivery.     This  memorandum  was  read  over  to  plaintiff,  but 
no  signature  affixed  to  it. 

The  defendant  afterward  wrote  a  letter  to  the  plaintiff, 
recognising  some  bargain  for  flour,  but  declining  to  fulfil  it 
on  the  ground  of  the  goods  not  having  been  sent  in  due 
time.  The  point  was  reserved  at  the  trial,  whether  the  sic- 
nature  to  that  letter  could  be  considered  as  a  signature 
within  the  statute  of  frauds,  and  held  that  it  could  not. 
For,  if  evidence  at  all,  it  must  be  evidence  altogether,  and 
then  it  falsified  the  contract  endeavored  to  be  established. 

(a)  2  Boa.  and  Pull.  238.    Ante,  o.  in.  pi.  27. 

(6)  Some  doubt  has  been  thrown  upon  the  propriety  of  the  principle  here 
laid  down  by  Lord  Eedesdale,  Chan.,  in  the  case  of  Clinon  v.  Cooke,  (1  Schoales 
and  Lefroy,  at  p.  34,)  but  it  seems  consistent  with  the  general  piinoiples  of 
evidence  of  past  transactions.    See  c.  iii.  pi.  27,  note  (a.) 

(c)  15  E.  E.  103. 
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7.  It  has  been  doubted  how  far  the  printing  of  the  name 
at  the  top  of  an  invoice,  or  bill  of  parcels,  may  not  be  con- 
sidered as  a  suiBcient  signature  to  authenticate  the  transac- 
tion named  in  that  in  voice,  (a) 

This  was  questioned  by  Lord  Eldon,  Ch.  J.,  in  the  case 
of  Saunderson  v.  Jackson  ;(a)  and  he  there  says,  "  This  bill 
of  parcels,  though  not  the  contract  itself,  may  amount  to  a 
note  or  memorandum  of  the  contract,  within  the  meaning 
of  the  statute.  The  single  question  therefore  is,  whether, 
if  a  man  be  in  the  habit  of  printing  instead  of  writing  his 
name,  he  may  not  be  said  to  write  by  his  printed  as  well  as 
his  written  name  ?  " 

Of  this  latter  position  there  seems  no  doubt ;  but,  then, 
the  printed  name  should  bear  in  some  sort  the  form  of  a 
signature,  which,  it  is  clear,  in  the  case  of  an  invoice,  it. 
does  not.  This  would  be  an  infinitely  slighter  case  of  sig- 
nature than  those  above  mentioned,  beginning  in  the  form 
"  I,  A.  B.,"  &c..  in  the  party's  own  handwriting  ;  and  those 
cases  seem  to  have  relaxed  the  provisions  of  the  statute 
quite  sufficiently.(5) 

8.   But,   the  agreement  or  memorandum   need  only  be 

signed  by  the  party  to  be  charged.*  (b)     This  is  all  the  act 

requires,  and  the  point  does  not  appear  to  haye  been  ever 

(a)  See  AppendiK,  p.  498. 
(B)  See  Appendix,  p.  499. 
(a)  2  B,  and  P.  238.    Ante,  c.  in,  pi.  27. 
(6)  See  Appendix,  No.  T. 

*  The  doctrine  in  the  text  is  admitted  and  confirmed  by  many 
American  decisions.  Ballad  v.  Walker,  3  Johns.  Cas.  60.  Pack- 
ard v.  Eichardson,  et  al.  17  Mass.  Eep.  123. 

Even  if  there  are  acts  to  be  done  by  both  parties,  and  the  one 
who  is  to  perform  a  principal  part  sign,  and  it  is  accepted  by  the 
other  party ;  there  can  exist  no  doubt  but  that  such  contract 
would  be  mutually  obligatory.  Eoget  v.  Merritt,  3  Cainos' 
Eep.  117. 
13 
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questioned  at  law,  nor  has  any  objection  been  taken,  on  this 
account,  to  the  numerous  guaranties  that  have  been  discussed 
in  the  courts,  all,  or  most  of  them,  signed  only  by  the  party 
charged.(a) 

This  question  has  frequently  been  raised  in  courts  of 
equity,(6)  but  the  uniform  tenure  of  the  decisions  has  been 
that  the  memorandum  need  only  be  signed  by  the  party 
charged,  (c) 

9.  Still,  some  signature  is  necessary  ;  and,  without  it,  no 
agreement,  in  whatever  state  of  preparation,  or  with  what- 
ever consent  of  parties  entered  into,  will  be  sufficient. (a) 

Thus,  in  Baudes  v.  Amherst,(c?)  on  a  marriage  treaty,  the 
intended  husband  and  the  young  lady's  father  went  to  a 
counsellor's  chambers  to  have  articles  drawn  up  in  consid- 
eration of  the  lady's  portion.  Minutes  of  the  agreement 
were  taken  down  by  the  counsel,  and  given  by  him  to  his 
clerk  to  be  drawn  up  in  form.  The  next  day  the  father 
died  ;  and,  the  day  after,  the  marriage  took  place.  Upon 
application  by  the  husband  for  a  specific  performance  of 
this  contract,"  the  agreement  was  held  by  Lord  Cowper, 
Chancellor,  not  to  be  sufficiently  authenticated,  by  a  signa- 
ture, within  the  statute  of  frauds. 

(A)  See  Appendix,  p.  500. 

(a)  If  the  principles  upon  wMoh  Wain  v.  Warlters,  (Appendix,  No.  II,) 
and  Lyon  y.  Lamb,  (Appendix,  No.  Ill,)  wore  decided,  should  ever  be  ex- 
tended beyond  the  consideration  to  tbe  mutuality  of  the  contract,  according 
to  the  objection  taken,  but  overruled  in  Stapp  v.  LiU,  (supra,  ch.  iii,  pi.  9,)  it 
might  become  a  question  how  far  anything  could  be  termed  the  memorandum 
of  an  agreement  (the  mutual  assent  of  two  or  more  minds,  according  to  the 
interpretation  that  has  been  put  upon  it,)  which  did  not  show  that  assent  by 
the  respective  signatures  of  the  parties. 

(6)  Hatton  v.  Gtray,  2  Ch.  Gas.  164.  Seton  v.  Slade,  Hunter  v.  Seton,  7  Tes. 
jun.  265.    Lawrence  v.  Butler,  1  Scho.  and  Lef.  13.    See  also  note  (6.) 

(c)  The  case,  however,  of  Lawrence  v.  Butler,  (1  Sohoales  and  Lefroy, 
p.  13,)  before  Lord  Redesdale,  Chan.,  seems  to  throw  serious  doubts  upon 
these  decisions  in  equity,  where  nothing  has  been  done  under  the  contract ; 
but,  as  it  does  not  appear  that  the  subject  of  guaranty  can  come  within  the 
scope  of  the  reasonings,  in  that  case,  the  question  need  not  be  further  discussed 
here. 

id)  1  Equ.  Gas.  Abr.  21.    2  Ch.  Rep.  284.    Prec.  Ch.  402. 
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Also,  in  Hawkins  v.  Holnies,(a)  the  plaintiff  and  defend- 
ant had  agreed,  verbally,  about  the  sale  of  a  house ;  and, 
by  consent  of  both,  an  attorney  was  employed  to  make  a 
draught  of  the  conveyance.  When  the  draught  was  pre- 
pared it  was  sent  to  the  defendant,  who  made  some  altera- 
tion in  it,  in  his  own  handwriting,  and  returned  it  to  the 
attorne}^  to  be  engrossed,  and  a  time  and  place  were  ap- 
pointed for  its  execution.  The  plaintiff  and  attorney  came ; 
the  former  executed  the  conveyance,  and  then  brought  a  bill 
for  sjjecific  performance.  The  defendant  pleaded  the  stat- 
ute of  frauds,  and  averred  that  neither  he,  nor  any  by  him 
lawfully  authorized,  signed  any  writing,  &c. 

Per  Lord  Macclesfield,  Chan.,  "  Unless  in  some  particular 
cases,  where  there  has  been  an  execution  of  the  contract,  by 
entering  upon  and  improving  the  premises,  the  party's  sign- 
ing the  agreement  is  absolutely  necessary  for  the  completing 
it ;  and,  to  put  a  different  construction  upon  the  act,  would 
be  to  repeal  it." 

10.  Query,  whether  a  party  sealing  an  agreement,  without 
signing  it,  in  the  presence  of  a  witness  who  attests  such  exe- 
cution, shall  be  bouud  by  such  sealing,  as  a  signing  within 
the  statute  of  frauds  ?  (a) 

In  the  will  case,  mentioned  above,  (b)  the  testator  had 
sealed  it  in  the  presence  of  three  witnesses,  who  attested 
such  execution.  North  Windham,  and  Charltoji,  Justices, 
held  that  sealing  was  a  sufficient  signing  within  the  act : 
"  for  signing  is  but  a  mark,  and  sealing  is  a  sufficient  mark 
that  this  is  his  will."  But  Levens  doubted,  on  the  authority 
of  a  case  in  Roll's  Abridgment ;  and  as  all  the  judges  con- 
curred in  the  ground  before  mentioned,  the  latter  ground 
was  left  unsettled. 

(A)  See  Appendix,  p.  600. 
(a)  1  P.  "W".  770. 
(6)  Lemayne  v.  Stanley,  3  Lev.  1,  ante,  pi.  2. 
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The  case  in  Roll,  (a)  was  a  submission  to  an  award,  so  that 
it  should  be  made,  signed,  and  delivered,  as  the  deed  of  the 
arbitrators.  The  award  was  made,  sealed,  and  delivered,  as 
their  deed,  and,  per  Curiam,  "  the  party  has  a  right  to  in- 
sist on  its  being  signed. " 

But,  without  controverting  this  decision,  it  seems  clear 
that  sealing  would  be  Considered  a  sufficient  signature  of  an 
agreement  to  satisfy  the  statute ;  and  that,  upon  the'  prin- 
ciple laid  down  by  Lord  Hardwicke,  in  the  case  of  "Welford 
V.  Beazeley,  (h)  in  the  following  words  :  "  The  meaning  of 
the  statute  is  to  reduce  cojiiracts  to  a  certainty,  in  order  to 
avoid  perjury  on  the  one  Jasmd,JLnd  fraud  on  the  other  ;  and, 
therefore,  both  in  this/^|iy  and  the  courts  of  common 
law,  where  the  agreeiiyEB^Was0)een  reduced  to  such  a  cer- 
tainty, and  the  suhsttmomwMM^peCute  has  been  complied 
with,  in  the  material  ^&\jJvsf^mvms,  have  never  been  insisted 

11.  There  seems  no  doubt  Jiut  signing  by  a  mark  would 
be  a  sufficient  signature,  (a)  / 

This  has  been  decided  iiy  the  cases  of  Harrison  v.  Harri- 
son, (c)  and  Addy  v.  Grix,  (d)  which  were  cases  of  attesta- 
tions of  witnesses  to  a  will,  but  the  principle  is  the  same  in 
all  cases  of  signature. 

12.  Where  there  is  a  complete  agreement,  in  writing,  a 
person  who  is  a  party  concerned  in  the  agreement,  although 
not  a  party  to  it,  and  knows  the  contents,  and  subscribes  it 
as  a  witness  only,  is  thereby  bound  ;  for  it  is  a  signing 
within  the  statute,  (e) 

(a)  See  Appendix,  p.  500. 
(a>  1  Roll.  Abr.  245,  s.  25. 
(6)  3  Atk.  503,  post.  pi.  12. 

(c)  8  Tes.  juu,  185. 

(d)  8  Yes.  jun.  504. 

(e)  As  to  the  \&Tai  party,  see  pi.  14. 
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In  the  case  of  Welford  v.  Beazeley,(a)  theHefCTidant,  pre- 
vious to  the  marriage  of  her  daughter  with  Welford,  agreed 
to  give  her  a  certain  marriage  portion.  By  marriage  articles, 
it  was  agreed  that  this  portion  should  be  vested  in  trustees. 
The  defendant  was  privy  to  the  articles,  although  not  a 
party,  and  signed  them  as  a  witness. 

Upon  this  question,  whether  this  could  be  a  signing  within 
the  meaning  of  the  statute.  Lord  Hardwicke,  Chan.,  decreed 
it  was,  saying :  "  Here  the  defendant  signed  it  as  a  com- 
plete agreement ;  and,  as  she  knew  the  contents,  is  to  be 
bound  by  it" 

13.  Much  more,  if  one,  who  is  a  principal  in  a  deed  or 
agreement  sign  it  as  a  witness,  he  shall  be  bound,  nor  does 
it  signify  what  the  intention  of  the  subscribing  party  is,  and 
his  signature  binds  him  notwithstanding. 

Upon  these  points,  Lord  Eldon,  in  the  next  cited  case 
of  Coles  V.  Trecoihick,    commenting  upon  the  last  case, 


"It  is  true  that  where  a  party,  or  principal,  or  person  to 
be  bound,  sign  as,  what  he  cannot  be,  a  witness,  he  cannot 
be  understood  to  sign  otherwise  than  as  principal.  As  to 
that,  Lord  Hardwicke,  whom  I  think  it  much  better  to  fol- 
low, has  said,  that  his  decision  goes  upon  the  assumption  of 
the  fact,  that  the  intention  of  that  party  was  not  to  sign  the 
instrument  as  an  agreement  that  was  to  be  binding  upon  her.. 
His  distinction  is,  that  in  Bawdes  v.  Amhurst,  there  was  no 
signature  but  that  in  the  introduction,  and  the  instrument 
might  be  not  then  completely  contemplated.  But  in  the 
other  case,  (Welford  v.  Beazeley,)  she  had  signed  it ;  and 
though  not  meaning  to  be  a  party,  yet  acknowledging  there 
was  an  agreement ;  and  if  she  had  not  signed,  but  had  writ- 
ten a  letter,  acknowledging  the  terms,  that  would  have  been 
sufficient." 
(a)  1  Yes.  6,  3  Atk.  503. 
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14.  Also,  if  a  person  sufficiently  authorized  as  agent  to 
sio'n  an  agreement,  sign  it  as  witness,  it  is  sufficient. 

This  was  one  of  the  points  in  Coles  v.  Trecothick,  (a)  in 
which  the  signature  relied  upon  was  this. 

"  Witness  Evan  Phillips  for  Mr.  Smith,  agent  for  the  sel- 
ler." And  it  appearing  that,  under  the  particular  circum- 
stances of  the  case,  Phillips  was  an  agent  duly  authorized, 
this  was  held  a  sufficient  signature  by  him,  upon  the  same 
principle  as  in  the  case  of  a  party  or  principal. 

15.  It  is  clear,  from  the  whole  tenor  of  the  cases,  and  ex- 
pressly stated  by  Lord  Hardwicke,  Chan.,  in  the  case  of 
Welford  v.  Beazeley,  above  cited,  that  the  word  party,  in 
the  statute,  is  "not  to  be  construed  party,  as  to  a  deed,  but 
person  in  general ;  or  else,  (continues  he,)  what  would  be- 
come of  those  decrees,  where  signing  of  letters,  by  which 
the  party  never  intended  to  bind  himself,  has  been  held  to 
be  a  signing  within  the  statute  ?" 

The  signature  of  one  partner  to  an  agreement  of  guaranty, 
in  the  partnership  style,  is  sufficient  to  bind  the  rest.  This 
was  decided  in  the  case  of  Hope  v.  Cust.  (6) 

Also,  in  the  case  ex  parte,  Gardom,  (c)  which  was  an  ap- 
plication to  the  court  of  chancery  for  permission  to  prove 
a  debt,  arising  upon  a  guaranty  against  the  estate  of  the 
guarantors.  One  of  the  objections  to  the  proof  was,  that 
the  guaranty  was  signed  by  one  partner  only ;  and  that  his 
signature  could  not  bind  the  partnership.  But  this  objec- 
tion was  abandoned. 

Per  Lord  Eldon,  Chan.  "  The  objection  that  the  partner- 
ship is  not  bound  by  the  signature  of  one  partner,  is  properly 
given  up." 

(a)  9  Yes.  jun.  234. 

(6)  Cited  by  Lawrence,  J.,  from  a  note  of  Buller,  J.,,m  the  case  of  Sheriflf 
v.  Wilkes,  1  B.  R.  48,  at  p.  53.  Post,  ch.  6,  pi.  3. 
(c)  15  Tea.  jun.  286. 
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But,  how  far  au  agreement  so  signed,  may,  or  may  not, 
he  valid,  under  its  attendant  circumstances,  will  be  considered 
in  the  next  chapter. 

Secondly  —  Who  shall  be  considered  as  a  person  lawfully 
authorized  to  sign  ? 

17.  A  power  to  enter  into  engagements  of  guaranty,  does 
not  seem  to  come  within  the  scope  of  the  general  authoiity 
of  a  mercantile  clerk  or  agent. 

18.  But  such  clerk  oi  agent  may  have  a  general  authority 
for  that  purpose  or  they,  or  any  other  person  may  have  a 
special  authority,  in  any  particular  case,  the  circumstances 
attending  which  are  to  be  pro\ed  :  and  no  general  rule  can 
be  laid  down,  as  to  the  sufficiency  of  such  agent.  Each 
case  must  depend  upon  its  own  facts. 

19.  Such  agent  need  not  be  constituted  by  writing.*  (a) 
This  question  does  not  seem  to  have  been  raised  in  any 

of  the  cases  at  law,  which  is  a  strong  proof  of  the  truth  of 
the  position  laid  doM'u  ;  for  in  those  cases  where  the  signa- 
ture has  been  that  of  an  agent,  he  has  in  very  few,  if  in  any 
of  them,  been  authorized  by  writing. 

There  is,  however,  a  dictum  of  Lord  Kenyon's,  to  this 
effect,  in  the  case  of  Rucker  v.  Gamayer,  (a)  cited  below. 

In  equity,   the  question  has  arisen,  in  several  instances, 

(a)  See  Appendix,  p.  501. 
(a)  Post,  pi.  23. 

*  The  same  was  decided  in  Merrit  et  al.  v.  Clawson,  (12  Johns. 
Eep.  102)  S.  C.  aff'd.  11  John.  484. 

It  is  decided  in  Lent  et  al.  v.  Padelford,  (10  Mass.  Kep.  333,) 
that  even  if  the  agent  had  no  previous  authority  to  make  a  con- 
tract for  his  principal,  yet  if  the  agent  proceeds  immediately  to 
execute  the  contract,  in  any  part  beneficial  to  the  other  party,  or 
prejudicial  to  the  principal,  yet  if  the  principal  afterward  assent 
to  it,  and  go  on  further  in  performance  of  the  contract,  it  shall 
bind  both  parties. 
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prior  to  the  case  of  Coles  v.  Trecothick,  (a)  in  which  Lord 
Eldeii,  Chan.,  says  :  "  It  is  clearly  settled  now  that  an  agent 
need  not  be  authorized  in  writing."  But  this  was  more 
seriously  questioned  in  the  case  ofi  Clinan  v.  Cooke  (5)  and 
the  case  fully  argued  upon  that  point ;  but  Lord  Redesdale 
decided  that  no  written  authority  was  necessary,  (c) 

20.  Not  only  is  an  authority  in  writing  unnecessary,  but 
a  very  slight  authority,  indeed,  amounting  to  no  more  than 
an  implied  assent  of  the  party  charged,  to  the  act  of  the 
person  signing  has  been  deemed  a  sufficient  authority ;  as 
will  appear  in  the  following  cases. 

21.  A  friend  of  the  plaintiffs,  applying  to  the  defend- 
ant, on  behalf  of  the  plaintiff,  and  sending  the  answer  of 
the  i)laintiff,  with  his  assent,  in  a  letter  signed  by  himself, 
has  been  held  to  be  a  sufficient  agent.  (cZ) 

22.  In  the  case  of  Watkins  v.  Vince,  (e)  it  was  held  by 
Lord  EUenborough,  at  Nisi  Prius,  that  the  son  of  the  de- 
fendant, aged  16  years,  who  was  proved  to  have  signed  for 
his  father,  in  three  or  four  instances,  and  to  have  accepted 
bills  for  him,  was  a  sufficient  agent  to  sign  a  memorandum 
of  guaranty. 

23.  Upon  the  section  of  the  statute  respecting  the  sale 
of  goods, (/)  a  broker,  employed  by  one  person  to  sell  goods, 
who  agrees  with  another  for  the  sale  of  them,  makes  out 
and  signs  a  sale  note  (being  a  sufficient  memorandum,)  and 
delivers  one  to  each  party,  was  considered,  in  the  case  of 
Eucker  v.  Camayer,  as  a  sufficient  agent  for  both  parties.(5')* 

(a)  9  Tes.  jnn.  at  p.  250. 
(6)  1  Scho.  and  Lef.  22 
(c)  See  Appendix,  No.  TI. 
id)  Wankford  v.  Potherly,  2  Tern.  322. 
(e)  2  Stark.  Rep.  368. 
(/)  S.  17. 

(g)  This  wa.?  ruled  by  Lord  Kenyon,  Ch.  J.,  at  N.  P.  Esp.  E.  105,  and  18 
recognized  in  the  oases  of  Stansfield  v.  Johnson,  and  Symonds  T.  Ball,  infra. 

*  A  broker  is  the  agent  of  both  iDarties ;  the  neglect  of  the 
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Also,  in  a  late  case  of  Hayman  v.  Neale,  (a)  it  was  decided, 
that,  where  a  broker  had  been  employed  by  one  party  to 
sell,  and  another  to  buy  a  quantity  of  hemp,  and  had  entered 
and  signed  the  terms  of  the  contract  in  his  book, — that 
such  entry  and  signature  were  conclusive  upon  both  parties  ; 
— although  one  of  them,  upon  having  a  bought  note  sent 
him,  which  was  a  copy  of  such  contract,  immediately  ob- 
jected to  the  terms,  and  returned  the  note.  Lord  Ellen- 
borough,  Ch.  J.  saying,  after  the  broker  has  entered  the 
contract  in  his  book.  I  am  of  opinion  that  neither  party  can 
recede  from  it.  The  bought  and  sold  note  is  not  sent  on 
approbation,  nor  does  it  constitute  the  contract.  The  entry 
made  and  signed  by  the  broker,  who  is  the  agent  of  both 
parties,  is  alone  the  binding  contract.  What  is  called  the 
bought  and  sold  note,  is  only  a  copy  of  the  other  ;  which 
would  be  valid  and  binding,  although  no  bought  or  sold 
note  was  ever  sent  to  the  vendor  or  purchaser.  The  de- 
fendant is  equally  liable,  in  this  case,  as  if  he  had  signed  the 
entry,  in  the  broker's  book,  with  his  own  hand. 

As  there  is  no  material  difference  in  the  expression  of  the 
two  sections,  as  to  the  agent,  it  seems,  that  if,  in  either 
of  these  cases,  the  broker,  doubting  the  credit  of  the  pur- 
chaser, had  taken  the  guaranty  of  another,  reduced  a  suf- 
ficient memorandum  thereof  into  writing,  and  signed  it,  he 
would  have  been  equally  a  sufficient  agent  for  that  purpose, 

24.  Upon  the  same  section  of  the  statute,  an  auctioneer, 
in  writing  down  the  name  of  the  purchaser  at  a  sale,  has 
been  considered  a  sufficient  agent,  (a)     This  was  decided  in 

(A)  See  Appendix,  p.  502. 
(«)  Sitt.  M.  T.  50  Geo.  3;  2  Campb.  K.  337. 

agent  to  give  a  copy  of  the  memorandum  of  the  contract  to  the 
vendee,  will  not  affect  the  rights  of  the  vendor.    Merritt  et  al. 
V.  Clawson,  12  Johns.  Eep.  103. 
14 
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the  case  of  Simon  v.  Motives,  (a)  (or  Metivier ;)  and,  al- 
though the  reports  of  that  case  are  rather  confused  and  con- 
tradictory, yet  this  was  the  principal  ground  of  the  decision, 
is  recognized  by  Lord  Loughborough,  in  the  case  of  Ron- 
deau V.  Wyatt.  (5)  He  there  says,  "The  case  of  Simon  v. 
Metivier,  vras  decided  upon  the  ground  that  the  auctioneer 
was  the  agent,  as  well  of  the  defendant  as  the  plaintiff;  and 
therefore,  that  the  contract  was  sufficiently  reduced  to 
writing."  So,  in  the  case  of  Hinde  v.  Whitehouse,  (c)  al- 
though the  decision  ultimately  rested  upon  a  different  ground, 
Lord  Ellenborough,  Ch.  J.,  saj'S,  "  The  first  question  on  the 
letter  of  the  statute,  is.  Is  this  a  memorandum  of  the 
bargain  (which  in  this  case  had  been  the  auctioneer's  writing 
down  the  name  of  the  buyer)  made  hy  an  agent  of  both 
parties  9  In  respect  of  sales  of  goods,  it  has  uniformly  been 
so  holden  ever  since  the  case  of  Simon  v.  Motivos,  and  it 
would  be  dangerous  to  break  in  upon  a  rule  which  affects 
all  sales,  made  by  brokers,  acting  between  the  parties  buy- 
ing and  selling  ;  and,  where  the  memorandum  in  the  broker's 
book,  and  the  bought  and  sold  notes  transcribed  therefrom 
and  delivered  to  the  buyers  and  sellers  respectively,  have 
been  holden  a  sufficient  compliance  with  the  statute,  to 
render  the  contract  of  sale  binding  on  each.  All  the  great 
transactions  of  sale  in  this  great  city  are  so  conducted,  and 
stand  on  this  foundation  for  legality  only  ;  and  it  is  too 
late,  I  conceive,  to  draw  it  into  question." 

25.  But,  the  doctrine  of  the  sufficiency  of  the  auctioneer's 
entry,  is  said  to  have  been  denied  to  be  law,  in  the  case  of 
the  sale  of  any  interest  in  lands,  in  the  JSfisi  Prhis  case  of 
Stansfleld  v.  Johnson,  {d)      And  Eyre,  Ch.  J.  is  made  to 

(a)  3  Bnrr.  1921.    1.  Bl.  Bep.  599.    BuU.  JT.  P.  280,  there  cited.    Simon 
V.  Metivier,  and  said  to  be  tHe  best  report  of  the  case. 
(6)  2  H.  Bl.  63. 

(c)  7  B.  E.  558. 

(d)  1  Esp.  R.  101. 
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say  there,  that  the  cetse  of  Simon  v.  Motivos,  applied  to  the 
sale  of  goods  only,  which  was  a  distinct  clause  of  the  statute 
of  frauds  ;  and   that  the  present  case  was  expressly  within 

it.(A) 

The  17th  section  of  the  statute,(a)  concerning  the  sale  of 
goods,  provides,  "  that  no  contract  for  the  sale,  &c.,  of  goods, 
&c.,  for  the  price  of  100^.  or  upwards,  shall  be  good,  except 
the  buyer  shall  accept  part,  &c.,  or  give  something  in  earn- 
est, &c.  ;  or  thai  some  note  or  memmundum  in  writing  of  the 
said  bargain  be  made  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their  agents  thereunto  lawfully  autho- 
i-ized." 

This  is  certainly  a  distinct  clause  from  the  fourth ;  which 
relates  to  the  sale  of  lands,  undertakings  for  the  debts  of 
another,  and  other  things,  the  words  of  which  are  in  the  be- 
ginning of  the  present  chapter.  But  it  seems  very  difficult 
to  find  any  difference  in  the  spirit  and  intention  of  the  two 
clauses,  as  taken  from  the  wording  of  each  ;  or,  if  there  be 
any  difference,  the  words  are  rather  stronger  in  the  clause 
relative  to  the  sale  of  goods  ;  as  the  term  their  agents,  in  that 
clause,  may  imply  a  more  direct  and  authorized  agency,  that 
the  term  other  pei^son  in  the  fourth  clause. 

This  is  the  only  case,  at  common  law,  that  directly  contra- 
dicts the  decisions  in  Simon  v.  Motivos,  (jb)  and  Hinde  v. 
Whitehouse  and  another,  (c)  and  is  only  a  Ifisi  Prius  deci- 
sion. There  are  two  cases,  that  are  sometimes  cited  as  con- 
firming this  case,  but  which,  upon  examination,  will  be  found 
to  be  clearly  distinguishable  from  it.  One  was  the  case  of 
Symouds  v.  Ball,  {J)  in  the  king's  bench,  where  the  sale  of 
an  interest  of  land  was  made  by  the  town  clerk  of  a  corpora- 

(a)  See  Appendix,  p.  503. 
(a)  29  Car.  2,  c.  3. 
(6)  Ante,  pi.  24. 
(c)  Ibid. 
id)  8  T.  R.  151. 
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tion,  who  acted  as  agent  (a)  for  the  corporation,  (the  ven- 
dors,) and  wrote  down  the  name  of  the  plaintiff,  as  pur- 
chaser ;  and  all  that  was  decided  was  that  such  a  memoran- 
dum could  not  be  deemed  a  sale  or  demise  in  writing  ;  but, 
whether  from  the  deficiency  of  the  agency,  the  terms  of  the 
agreement,  or  signature,  does  not  appear.  The  other  was 
the  case  of  Walker  v.  Constable,  (b)  in  the  common  pleas  ; 
where  it  was  decided,  that  a  sale  of  lands  by  auction  was 
within  the  statute.  But  the  contrary  has  never  been  held, 
generally,  as  to  chattels,  but  only  under  the  circumstances 
of  each  case ;  and  upon  the  principle,  that  the  auctioneer 
was  a  sufficient  agent,  (c)  Certainly,  in  the  case  ot  Buck- 
master  V.  Harrop,  (d)  the  master  of  the  rolls  considers  the 
three  last-mentioned  cases  as  having  decided,  that  the  auc- 
tioneer's putting  down  the  name  of  the  vendee  has  been  held 
not  to  extend  to  land.  But  see  pi.  26,  and  the  observations 
of  Lord  Eldon,  Chan., "there  cited. 

26.  It  does  not  appear  that  a  decision  upon  this  point  has 

(a)  It  does  not  appear,  in  this  case,  that  the  town  clerk  was  the  auctioneer. 
(6)  1  Bos.  and  Pull.  306. 

(c)  7  Ves.  jun.  341. 

(d)  There  certainly  are  many  dicta,  authorizing  the  supposition  that  sales  hy 
auction  are  not  within  the  statute  of  frauds.  Lord  Mansfield  says,  in  the  case 
above  cited  of  Simon  v.  Motives,  that  such  is  the  inclination  of  his  opinion, 
and  Wilmot,  J.  used  a  similar  expression. 

In  the  above-cited  ctise  of  Walker  v.  Constable,  Adair,  Sergeant,  c:>ntended 
that  sales  by  auction  were  not  within  the  statute  of  frauds,  to  which  the  court 
said,  that  the  cases  on  the  subject  only  applied  to  the  sale  of  chattels. 

Le  Blanc,  J.  ruled  the  point  at  Nisi  Prius,  (in  the  case  of  Bradshaw  v. 
JTletcher,  Lancaster  spring  assizes,  1807,)  (*)  as  decided.  But  it  does  not 
appear,  from  the  cases,  that  such  point  has  ever  been  directly  decided,  or  the 
principle  carried  further  than  as  laid  down  in  the  text.  And .  Lord  EUenbo- 
rough,  Ch.  J.  ill  delivering  his  opinion  in  the  above-cited  case  of  Hinde  v. 
Whitehouse,  (7  E.  R.  558)  comments  very  forcibly  upon  the  probable  conse- 
quences of  the  opinion  expressed  by  Lord  Mansfield  and  Wilmot,  J.  upon  this 
point,  from  which  he  decidedly  dissents. 

(*)  The  note  of  this  case  was  given  to  the  author  by  Mr.  Har- 
rison, who  was  counsel  in  the  cause.    See  Appendix,  No.  VII. 
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taken  place  as  to  guaranties  ;  but,  as  it  is  frequent  for  one 
person  to  guaranty  the  credit  of  another,  in  lieu  of  a  de- 
posit being  made,  or  to  purchase  for  him  at  an  auction,  it 
is  material  that  it  should  be  ascertained  whether  the  auc- 
tioneer's writing  down  the  name  of  the  guarantor  be  a  suffi- 
cient signature,  provided  the  other  requisites,  under  the 
statute,  be  also  complied  with. 

The  clause  comprehending  guaranties  is,  as  before  ob- 
sei'ved,  the  same  as  that  concerning  the  sale  of  lands  ;  and, 
if  the  cases  above  cited,  of  Stansfield  v.  Johnson,  Walker  v. 
Constable,  and  S^'monds  v.  Ball,  are  to  be  considered  as 
aflbrding  unquestionable  authority  that  such  signature  of 
an  auctioneer,  under  the  same  circumstances  as  took  place 
in  the  cases  cited  of  chattels,  would  be  an  insufficient  sign- 
ino-  in  the  case  of  a  sale  of  lauds,  then  it  follows  that  a 
similar  signature  in  respect  of  guaranty,  or  for  the  debt  of 
another,  would  be  insufficient.  But  the  distinction  between 
the  sections  is  very  trifling,  and  the  judicial  decisions,  in 
the  cases  of  Simon  v.  Motivos,  and  Hinde  v.  Whitehouse, 
stand  upon  much  better  authority  than  the  Nisi  Priiis  case 
of  Stansfield  v.  Johnson,  which  is  the  only  one  at  law  that 
directly  militates  against  them. 

Then,  as  to  the  case  of  Buckmaster  v.  Harrop,  in  equity, 
above  mentioned,  the  decision  is  certainly  precisely  in  point ; 
but  these  decisions  are  very  forcibly  commented  upon  as 
inconsistent,  by  Lord  Eldon,  Chan.,  in  the  case  of  Coles  v. 
Treeothick.(a) 

"  Much  perplexity,"  he  observes,  "has  arisen  by  the  case 
of  auctions ;  for,  in  Simon  v.  Metivier,  it  was  held,  as  to 
goods,  that  the  auctioneer  taking  down  the  name  was  a 
sioniuo-  within  the  statute ;  and  it  is  very  singular  that 
after,  and  without  disturbing  that,  it  was  held,  at  Msi 
Prius,  by  Lord  Chief  Justice  Eyre,  that  it  would  not  do  as 
(a)  9  Tes.  jun.  234,  at  p.  349. 
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to  land.  Why  not  ?  The  form  of  the  two  clauses  is  not 
the  same,  but  the  terms  as  to  the  memorandum  are  exactly 
the  same.  That  case  was  followed,  certainly,  without  much 
argument  or  discussion  upon  the  bench,  according  to  the 
report  in  Walker  v.  Constable.(a)  Unless  some  distinction 
can  be  pointed  out,  the  law  is  very  inconvenient  as  to  sales 
by  auction,  particularly  if  the  auctioneer  is  to  be  considered 
the  agent  of  one  only ;  and  if  putting  down  the  name  and 
ascertaining  the  sum,  and  putting  that  down  upon  the  con- 
ditions of  sale,  which  ascertain  all  the  other  terms,  it  is 
competent  after  that  to  the  vendor  to  say,  according  to 
Payne  v.  Cave,  (6)  that,  though  the  other  party  is  bound,  in 
a  degree,  by  knocking  down  the  hammer,  he  may  at  that 
moment  revoke  the  authority.  Upon  such  terms  mankind 
will  not  very  readily  engage  in  these  transactions.  If  the 
putting  down  the  name  and  the  sum  by  the  auctioneer  is  a 
signins:  that  would  furnish  a  new  class  of  cases,  that  the 
effect  being  to  ascertain  the  terms  of  the  agreement,  it 
should  be  good  both  in  law  and  equity." 

27.  The  result  from  these  several  cases  seems  to  be  that 
no  rational  distinction  can  be  drawn  between  the  two  sec- 
tions ;  and,  agreeing  in  the  law,  as  decided  and  fully  recog- 
nised in  the  cases  upon  the  17th  section,  it  must  be  considered 
that  the  writing  down  the  name  of  a  party,  undertaking  for 
another  at  an  auction,  by  the  auctioneer, ,  is,  as  far  as  the 
signature  goes,  a  sufficient  signing  by  a  person  lawfully  au- 
thorized by  the  party. 

The  decision  in  the  court  of  common  pleas,  in  the  case  of 
Emmerson  v.  Heelis,(c)  which  had  been  made  but  not  pub- 
lished previously  to  the  first  edition  of  this  work,  and  of 
which  the  author  was  not  then  aware,  had  fully  established 

(o)  1  Bos.  and  Pull.  306. 
(6)  3  T.  K.  148. 
(c)  2  Taunt.  38. 
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the  conclusion  to  which  he  had  come  upon  this  point.  The 
court  having  there  decided,  after  argument  and  time  taken 
to  consider,  that  in  a  sale  by  auction  of  an  interest  in  land, 
the  auctioneer  is  a  sufficient  agent  of  the  buyer  to  sign  the 
contract  for  him,  the  fact  of  bidding  being  a  sufficient  au- 
thority ;  and  that  his  putting  down  the  purchaser's  name  is 
a  siifficieut  sisnine. 

28.  The  agent  must  be  some  third  person ;  and  one  of 
the  contracting  parties  cannot  be  agent  for  the  other. (a) 

This  was  ruled  by  Lord  Ellenborough,  at  JVisi  Prius,  in 
the  case  of  "Wright  v.  Dannah,(a)  which  was  an  action  for 
goods  bargained  aiiJ  sold,  and  the  following  facts  appeared 
in  evidence  : 

The  parties  having  entered  into  a  negotiation  for  the 
sale  of  some  seed,  the  plaintiff  made  the  following  memo- 
randum : 

"  Eobert  Dannah,  Windley  near  Derby, 

"  4  Sacks,  &c." 

The  defendant  overlooked  the  plaintiff  while  he  was 
writing  it,  and  desired  him  to  make  an  alteration  in  the 
price,  which  he  accordingly  did. 

This  being  the  only  written  evidence  of  the  bargain,  it 
was  contended  for  the  defendant  that  there  was  not  a  suffi- 
cient memorandum  within  the  statute  of  frauds. 

For  the  plaintiff,  it  was  submitted  that  the  defendant  had 
made  the  plaintiff  his  agent  for  the  purpose  of  signing  the 
memorandum  by  overlooking  him,  and  approving  of  what 
he  had  written. 

Lord  Ellenborough,  Ch.  J.,  was  of  opinion  that  the  agent 

must  be  some  third  person,  and  could  not  be  either  of  the 

(A)  See  Appendix,  p.  503. 
(a)  2  Campb.  K.  P.  Rep.  203. 
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contracting  parties.      He,  therefore,  non-suited  the  plain- 
tiff.(l) 

(1)  Del  Credere  Commission, — Nature  of  the  contract. 

An  agent  acting  under  a  del  credere  commission,  is  one  who, 
in  consideration  of  an  original  premium,  ensures  to  his  principal 
not  only  the  solvency  of  the  debtor,  but  the  punctual  discharge  • 
of  the  debt.    Dunlap's  Paley's  Agency,  p.  41. 

The  undertaking  of  such  an  agent,  was  at  first  construed  to 
be  original  and  independent ; — one  upon  which  the  agent  could 
be  held  in  the  i3rst  instance,  and  at  all  events.  Such  was  the 
opinion  of  Lord  Mansfield  in  the  case  of  Grove  v.  Dubois,  1  T. 
E.  113.  Under  this  definition  and  construction  of  the  agreement, 
it  was  unnecessary  to  make  a  demand  upon  the  purchaser;  and 
Buller,  J.  in  the  last  mentioned  case  said,  he  had  never  heard  the 
inquiry  made,  whether  a  demand  had  been  made  upon  the  pur- 
chaser. The  same  principle  was  established  in  the  case  of  Scott 
V.  McKenzie,  6  Bro.  Par.  Cas.  380.  In  that  case  the  defendant, 
a  factor,  acting  under  a  del  credere  commission  at  the  request  of 
his  principal,  transmitted  the  proceeds  of  the  sales  in  a  bill  on  a 
house  in  London.  The  parties  to  the  bill  failed  before  payment. 
Upon  the  question  of  the  factor's  liability,  the  court  decided  that 
no  payment  was  sufficient  but  such  as  would  satisfy  a  debt  from 
the  factor  to  .the  principal.  Affirmed  in  the  House  of  Lords. 
This  was  in  the  year  1796. 

In  Houghton  v.  Mathews,  3  Bos.  &  Pull.  489,  decided  in  the 
year  1803,  Chambers,  J.  says,  that,  when  a  factor  sells  under  a 
del  credere  commission,  he  becomes  responsible  for  the  price,  and 
he  is  to  be  considered  as  between  himself  and  the  vendor,  as  the 
sole  owner  (or  purchaser)  of  the  goods.  In  the  same  case  it  is 
said  by  Lord  Alvanley,  Ch.  J.  that  the  effect  of  a  del  credere  com- 
mission is  to  make  the  factor  responsible  for  the  value  of  the 
goods,  to  his  principal.  These ,  opinions  were  given  in  1803. 
Subsequently  in  Bell's  Commentaries,  published  in  1816,  we  find 
the  rule  laid  down  as  follows:  "The  correct  legal  import  of  a 
del  credere  engagement,  is  an  engagement  to  be  answerable,  as  if 
the  person  so  binding  himself  was  the  proper  debtor.  This 
seems  to  be  the  correct  legal  import  of  the  undertaking ;  he  is 
placed  m  relation  to  tne  principal,  precisely  in  the  same  situa- 
tion, as  if  he  had  actually  received  in  loan,  the  monev  of  the 
principal.    The  same  rule  is  laid  down  in  the  text  of  Paley  p 


CHAPTER  V. 
Of  the  Extent  and  Construction  of  the  Promise. 
1.  The  general  rule,  as  to  the  extent  and  construction  of 

41 ;  but  the  editor,  Dunlap,  in  a  note  to  p.  Ill,  states  the  law  to 
be  as  laid  down  in  Morris  v.  Cleasby,  4  M.  &  S.  574.  Subse- 
quently herein  referred  to. 

The  doctrine  of  Grove  t.  Dubois,  was  finally  overruled,  having 
been  previously  questioned,  by  the  case  of  Morris  v.  Oleasby,  4 
M.  &  S.  566,  decided  in  1816.  The  language  of  Lord  Ellen- 
borough  in  that  case  is  as  follows :  "  The  defendant  relies  on  his 
commission  del  credere,  or  rather  on  some  expressions,  which 
have  at  different  times  been  reported  to  have  been  used  by 
judges  of  great  name,  on  the  effect  of  such  a  commission.  In 
correct  language,  a  commission  del  credere,  is  the  premium  or 
price  given  by  the  principal,  to  the  factor  for  a  guaranty.  But 
whatever  term  is  used,  the  obligation  of  the  factor  is  the  same, — 
it  arises  upon  the  guaranty.  The  guarantor  is  to  answer  for  the 
solvency  of  the  vendee,  and  to  pay  the  money  if  the  vendee  does 
not ;  on  the  failure  of  the  vendee,  he  is  to  stand  in  his  place, 
and  to  make  his  default  good.  When  the  form  of  action  makes 
it  necessary  to  declare  upon  the  guaranty,  application  to  the 
principal  must  be  stated  upon  the  record :  and  in  all  cases  it 
must,  if  required,  be  proved."  The  reason  for  overruling  the 
former  doctrine  could  not  have  been  more  clearly  and  forcibly 
stated  than  it  has  been  by  Lord  Ellenborough  in  this  case; — 
namely,  that  it  arises  ex  vi  termini, — from  the  very  nature  and 
essence  of  the  contract  itself, — which  is  an  undertaking  to  an- 
swer for  the  solvency  of  the  purchaser,  and  the  payment  of  the 
price,  according  to  the  terms  agreed  upon,  in  consideration  of 
the  del.  credere  commission.  Previous  to  this  case,  the  rule  stated 
in  Grove  v.  Dubois  had  been  questioned  and  doubted;  for  in- 
15 
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an  engagement  to  guaranty,  or  other  security  of  the  like 


stance,  in  Baker  v.  Langhorn,  6  Taunt.  519,  and  Cunningham 
V.Forrester,  1.  M.  and  8.494;  thus  opening  the  way  for  the 
OTerruling  of  this  case,  by  the  decision  in  the  case  of  Morris  v. 
Cleasby,  (in  King's  Bench,)  4  M.  and  S.  566,  S.  P.,  Peale  v.  North- 
cote,  7  Taunt.  478.  It  is  established  now,  therefore,  in  England, 
that  a  del  credere  agent  stands  in  the  relation  of  surety  to  the 
principal,  and  as  thus  explained,  the  contract  or  agreement  en- 
tered into  by  him,  with  the  principal,  comes  within  the  statute 
of  frauds,  and  must  be  in  writing.  In  Chitty  on  Contracts, 
(Principal  and  Agent,  sec.  1,)  it  is  laid  down  that  the  agent's  lia- 
bility is  collateral,  and  his  guaranty  should  be  in  writing,  under 
the  statute  of  frauds.  Of  the  doctrine  of  this  case  Theobold, 
(Theobold  on  Principal  and  Surety,  p.  65,)  says :  "  This  is  the 
doctrine  which  prevails  at  present ;  and  I  think  it  clear,  that  the 
del  credere  contract,  so  explained,  is  within  the  statute  of  frauds, 
and  must  be  in  writing." 

Since  the  cases  above  referred  to,  in  the  case  of  Coutousier  t. 
Hastie,  decided  in  1853,  8  Exch.  E.  40,  (16  B.  L.  &  Eq.  E.  563,) 
it  was  held  that  an  agreement  by  a  factor,  to  sell  upon  a  del 
credere  commission,  need  not  be  in  writing,  not  being  a  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another  person 
within  the  4th  section  of  the  statute  of  frauds.  Parke  B.,  in 
this  case,  says  :  "  The  other  and  only  remaining  point  is,  whether 
the  defendants  are  responsible,  by  reason  of  their  charging  a  del 
credere  commission,  though  they  have  not  guarantied  by  writing 
signed  by  themselves.  We  think  they  ara.  Doubtless,  if  they 
had  for  a  per  ceutage  guarantied  the  debt  owing,  or  performance 
of  the  contract  by  the  vendee,  being  totally  unconnected  with 
the  sale,  they  would  not  be  liable,  without  a  note  in  writing 
signed  by  them,  but  being  the  agents  to  negotiate  the  sale,  the 
commission  is  paid  in  respect  of  that  employment.  A  higher 
reward  is  paid,  in  consideration  of  their  taking  greater  care,  on 
sales  to  their  customers,  and  precluding  all  question,  whether  the 
loss  arose  from  negligence  or  not,  and  also  for  assuming  a  greater 
share  of  responsibility  than  ordinary  agents,  namely,— responsi- 
bility for  the  solvency  and  performance  of  their  vendees.  This 
is  the  main  object  of  the  reward  being  given  to  them,  and  though 
it  may  terminate  in  a  liability  to  pay  the  debt  of  another,  that  is 
not  the  immediate  object  for  which  the  consideration  is  given ; 
and  the  case  resembles  in  this  respect  those  of  Williams  v.'  Leper, 
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nature,  may  be  laid  down  thus  ;  that  no  party  shall  be  bound 

3  Burr.  1886  ;  and  Castling  v.  Aubert,  2  East.  325.  "We  entirely 
adopt  the  reasoning  of  an  American  judge,  (Cowen,  J.)  in  a 
very  able  judgment  on  this  very  point  in  Wolflf  v.  Koppell,  5  Hill, 
458." 

It  would  appear  from  this  case,  that  the  doctrine  of  Grove  v. 
Dubois  now  prevails  in  England.  The  doctrine  promulgated  by 
Lord  Mansfield,  and  not  that  by  Lord  EUenborough. 

The  CO  art  in  the  case  of  Coutusier  v.  Hastie,  were  not  unani- 
mous. Pollock,  C.  B.  holding  to  the  doctrine  of  Morris  v.  Cleasby, 
and  quoting  the  very  language  of  the  court,  defining  the  nature 
of  the  contract,  as  expressive  of  his  opinion.  He  refers  to  the 
cases  of  "Wolff  v.  Koppell,  5  Hill  R.  ioS;  and  Swan  v.  Nesmith, 
7  Pick.  R  2-iO,  in  the  following  language :  "  It  has  no  doubt  been 
held  in  the  American  courts,  that  a  factor  may  be  liable  without 
any  contract  in  writing,  but  these,  (referring  to  these  cases,)  are 
not  binding  authorities,  and  are  founded  upon  the  view  that  the 
factor  is  primarily  liable.""  The  other  judges  were,  however,  of 
a  contrary  opinion.  This  language  is  in  remarkable  contrast  to 
the  language  of  Parke,  B.,  who  is  content  to  adopt  in  complimen- 
tary terms,  the  opinion  of  Cowen,  J.  in  the  very  case  of  Wolflf  v. 
Koppell,  as  not  only  satisfactory,  and  of  weight  upon  the  point 
in  question,  but  (as  he  unquestionably  must  have  thought,)  a  cor- 
rect review,  and  analysis  of  the  precedent  cases,  both  English 
and  American. 

It  may  be  respectfully  suggested,  to  the  remark  of  Pollock,  C. 
B.,  that  the  opinions  of  the  court,  in  the  cases  of  Swan  v.  Nes- 
mith, and  "Wolff  v.  Koppell,  "  are  based  upon  the  view  that  the 
factor  is  primarily  liable ;"  that  though  the  defendants  were,  in 
form,  so  liable,  yet  that  does  not  appear  in  either  of  the  cases  to 
have  been  a  point  which  affected  the  opinions.  They  were  de- 
cided upon  the  nature  of  the  obligation  imposed  upon  the  agent 
by  the  receipt  of  the  "  del  credere  commission." 

The  decisions  of  the  courts  of  the  United  States  are  not  uni- 
form upon  this  question.  In  Kingston  v.  "Wilson,  4  "Wash.  C.  C. 
E.  310,  it  was  held  that  the  liability  of  a  factor  to  his  principal, 
for  the  proceeds  of  sales  made  by  him  under  a  del  credere  com- 
mission, is  not  affected  by  the  statute  of  frauds,  and  therefore 
may  be  proved  by  parol  evidence.  In  Swan  v.  Nesmith,  7  Pick. 
220,  decided  in  1858,  the  court,~Parker,  C.  J.  says :  "  The  legal 
effect  of  such   a  contract  is  to  make  the  factors  liable  at  all 
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beyond  the  extent  of  the  agreement,  which  shall  appear, 

events  for  the  proceeds  of  the  sale;  so  that  according  to  some 
authorities,  though  denied  by  others,  they  may  be  charged  in 
indehetatus  assumpsit,  or  for  goods  sold  to  them,  and  there  seems 
to  be  no  good  reason  why  they  should  not  be  so  charged,  if  upon 
receiving  the  goods  they  became  accountable;  except  that  their 
liability  is  not  fixed  until  a  sale  is  made,  or,  if  upon  credit,  until 
the  time  of  payment  arrives." 

The  same  rule  as  to  the  liability  of  factors,  is  established  in 
Wolff  V.  Koppell,  5  Hill,  458,  S.  0.  2  Denio,  370 ;  also  in  Eussell 
V.  Davis,  6  Conn.  443. 

Chancellor  Kent  states  the  law  in  his  commentaries  to  be  as 
above  decided ;  his  language  is :  "  When  a  factor  acts  under  a 
del  credere  commission  for  an  additional  premium,  be  becomes 
liable  to  his  principal  when  the  purchase  money  falls  due ;  for 
he  is  substituted  for  the  purchaser,  and  is  bound  to  pay,  not  con- 
ditionally, but  absolutely,  and  in  the  first  instance."  2  Kent's 
Com.  1st  ed.  487.  In  the  4th  Ed.  the  law  is  stated  to  be  unset- 
tled ;  and  in  the  last  edition,  the  law  is  stated  in  a  note  as  settled 
in  Morris  v.  Cleasby,  and  the  cases  in  this  country  as  adopting 
the  principle  of  that  case;  namely,  that  the  factor  is  only  a 
surety  for  the  principal  debtor. 

Great  value  is  to  be  attached  to  the  position  taken  by  Chan- 
cellor Kent,  in  the  several  editions  of  the  commentaries,  as  expo- 
sitions of  the  law  at  the  time.  Opposed  to  the  decisions  above' 
referred  to,  we  have  the  following  cases  sustaining  the  doctrine 
of  the  case  of  Morris  v.  Cleasby,  and  the  other  English  cases  fol- 
lowing in  its  lead ;  namely,  Thompson  v.  Perkins,  3  Mason,  232, 
in  which  case  Judge  Story  follows  the  case  of  Morris  v.  Cleasby, 
and  insists,  that  from  the  nature  and  terms  of  the  contract,  it  is 
necessarily  a  contract  of  surety  for  the  payment  of  the  debt  of 
the  purchaser,  and  not  one  on  which  the  factor  can  be  held 
liable  in  the  first  instance. 

It  is  plainly  inferable  from  the  language  of  Washington,  J.,  in 
the  case  of  Muller  v.  Bohlems,  2  Wash.  C.  C.  Eep.,  that  the  con- 
tract of  a  del  credere  agent  is  that  of  a  guaranty.  In  this  case, 
a  bill  was  taken  by  the  factor,  from  the  purchaser,  instead  of 
money,  without  instructions  to  take  bills ;  and  for  other  goods 
sold,  another  bill  upon  a  then  solvent  creditor  had  also  been 
taken,  under  instructions  from  the  principal,  to  take  bills  in  pay- 
ment.   The  court  say :  The  guaranty  of  the  defendants  extended 
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from  the  expression  of  the  security,  and  the  nature  of  the 

1 

no  further,  &c.,  and  as  follows :  "  But  the  guaranty  extends  to 
Walters'  hill,  which  was  not  purchased  with  the  proceeds  of  the 
plaintiff's  goods,  but  was  given  by  a  purchaser  of  those  goods, 
instead  of  money ;  and  again, — "  If  the  defendants  were  bound 
to  guaranty,  the  payment  of  this  debt  when  contracted,  the 
guaranty  continues,  because  a  bill  which  is  dishonored  is  no 
payment,  &c. ;  from  which  language  it  is  clear  that  the  contract 
is  treated  as  collateral,  to  the  purchaser's  agreement  to  pay  for 
the  goods  purchased,  and  a  guaranty  that  he  will  pay  the  debt. 

The  rule  of  Jlorris  v.  Cleasby  is  now  adopted  by  Elementary 
writers,  generally,  as  the  settled  doctrine  of  the  law  upon  this 
subject.  It  is  so  treated  by  Kent,  Ch.,  in  his  Comm.  4th  Ed. 
Qii.  In  Story  on  Contracts,  p.  207,  sec.  306,  it  is  said:  "When 
a  factor  guaranties  payment  on  a  sale,  in  consideration  of  an  ad- 
ditional recompense,  he  is  said  to  receive  a  del  credere  commis- 
sion ;  and  in  such  case  upon  failure  of  payment  by  the  pur- 
chaser, himself  becomes  liable  personally.  But  an  agent  under 
such  a  commission  is,  however,  only  understood  to  guaranty  the 
payment  of  the  money  by  the  purchaser,  and  not  the  safe  remit- 
tance of  it  to  the  hands  of  the  principal. 

In  Paley  on  Agency,  Lloyd's  Edition,  42,  111,  the  doctrine  of 
the  case  of  Morris  v.  Cleasby  is  laid  down  as  being  now  the  es- 
tablished law. 

Judge  Story  (in  Story  on  Agency,  3d  Ed.  sec.  215,)  not  only 
states  that  the  doctrine  of  Morris  v.  Cleasby  is  now  the  law,  but 
insists  that  upon  principle  and  from  the  nature  of  the  contract, 
the  relation  of  the  factor  to  the  principal  is  that  of  a  surety,  for 
the  payment  of  the  purchaser's  debt.  He  says:  "It  has  been 
sometimes  suggested,  that  this  contract  makes  the  factor  the 
primary  debtor  to  his  principal  on  the  sale.  But  this  doctrine 
is  unmaintainable  both  upon  principle  and  authority.  The  true 
engagement  of  the  factor  in  such  cases  is  merely  to  pay  the  debt, 
if  it  is  not  punctually  discharged  by  the  buyer.  In  legal  effect 
he  warrants  or  guaranties  the  debt,  and  thus  he  stands  more  m 
the  character  of  a  surety  for  the  debt  than  as  a  debtor.  Hence 
it  is  well  established  that  he  is  not  liable  to  pay  the  debt  until 
there  has  been  a  default  by  the  buyer. 

The  phrase,  del  credere,  is  borrowed  from  the  Italian  language, 
in  which  its  signification  is  exactly  equivalent  to  our  word, 
guaranty,  or  warranty.     (Story  on  Agency,  sec.  33.) 
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transaction,  to  have  been  in  his  contemplation  at  the  time 
of  entering  into  it.**  (a) 

(A)  See  App.  p.  503. 

It  is  apparent  from  the  decision  in  the  3  Mason,  and  from  his 
work  on  agency,  that  Judge  Story  has  thrown  the  weight  of  his 
authority,  unreservedly,  into  the  scale  of  Morris  v.  Cleasby,  pro- 
nouncing the  doctrine  of  that  case  sound,  not  only  on  principle, 
but  authority. 

The  language  of  Chancellor  Kent  is  that  of  an  expositor  of 
the  law,  and  as  such,  stating  it  as  it  existed  at  the  time.  The 
last  edition  of  the  Commentaries  pronounces  unequivocally  in 
favor  of  the  later  English  doctrine  of  Morris  v.  Cleasby. 

An  additional  support  is  given  to  the  doctrine  of  the  cases  of 
Swan  V.  Nesmith,  and  Wolff  v.  Koppell,  by  the  determination 
of  the  English  court  in  this  late  ease  of  Coutusier  v.  Hastie. 
The  reference  of  the  court  in  this  case  to  the  case  of  Wolff  v. 
Koppell,  which  goes  into  a  thorough  examination  of  the  earlier 
cases  upon  the  subject,  and  the  language  of  Pollock,  C.  B.,  in 
alluding  to  the  American  authorities,  plainly  indicate  that  they 
thought  that  the  doctrine  of  Wolff  v.  Koppell,  if  it  had  not 
already,  would  become  the  prevailing  doctrine  in  this  country. 
Having  not  only  the  opinion  of  Lord  Mansfield,  expressed  with 
forcible  brevity,  in  favor  of  the  absolute  nature  of  the  engage- 
ment, but  are  acquiescence  in  that  opinion  for  a  period  of  thirty 
years  at  least,— not,  it  is  true,  without  some  doubts  expressed  of 
its  correctness,— the  court  in  the  case  of  Coutusier  v.  Hastie, 
might  well  consider  it  best,  in  view  of  the  importance  of  uni- 
formity of  opinion,  between  the  English  and  American  courts, 
upon  a  question  of  so  much  international  commercial  interest, 
to  cast  the  great  weight  of  their  own  authority  into  the  scale  of 
the  American  cases,  the  question  remaining  confessedly  unsettled 
in  the  English  courts. 

The  reasoning  case  of  Wolff  v.  Koppell  having  thus  been 
made  the  basis. 

*See  the  case  of  Ludlow  v.  Simonds,  2  Caines'  cases  in  error,  1, 
in  which  the  decisions  accorded  with  this  principle.  L.  in  pur- 
suance of  the  articles  of  agreement  executed  between  D.  &  S.  and 
himself,  had  loaded  two  ships  with  sugar  and  tobacco,  which  D. 
consigned  to  a  house  in  Hamburgh  for  sale;  and  oat  of  the  pro- 
ceeds of  which  D.  was  to  reimburse  himself  for  the  amount  of 
notes  given  by  him  to  L.  for  the  sugar  and  tobacco  shipped,  and 


LIMIT  or  STJEETYSHIP.  119 

The  leading  case  upon  this  subject,  and  upon  which  all 

a  commission  thereon.  In  case  the  proceeds  should  prove  in- 
sufficient for  the  purpose,  it  had  been  agreed  that  L.'s  note  should 
be  given  for  the  deficiency,  to  he  endorsed  by  S. ;  and  in  case  they 
should  exceed  the  amount  due  to  D.,  the  latter  was  to  be  account- 
able for  the  balance  to  L.  D.'s  consignee,  without  any  direction 
from  him,  sent  the  tobacco  on  its  arrival  at  Hamburgh,  to  Eot- 
terdam,  in  quest  of  a  better  market,  where  it  was  sold  at  a  loss. 
It  teas  held,  that  this  being  a  departure  from  the  agreement  be- 
tween the  parties,  discharged  S.  from  his  engagement  to  endorse 
D.'s  note  for  the  deficiency,  as  it  extended  the  time,  which  from 
the  terms  of  the  agreement  had  been  intended  by  the  parties  for 
the  completion  of  it,  and  that  the  agreement  between  the  parties 
having  mentioned  Hamturgh  as  the  place  of  sale,  a  deficiency  on 
a  sale  at  Rotterdam  was  not  such  a  one  as  by  his  agreement  S. 
was  to  be  liable  for.  "  To  hold  him  liable  notwithstanding  the 
terms  had  not  been  complied  with,  on  which  alone  his  responsi- 
bility was  to  arise '' — said  Spencer,  J.  in  delivering  his  opinion, 
"  would  be  substituted  another  contract  in  lieu  of  the  one  the 
parties  had  both  made.  It  has  been  correctly  urged,  he  observed, 
that  sureties  are  favorites  of  courts  of  equity,  and  that  these 
courts  will  not  bind  them  where  they  are  not  strictly  bound  at 
law.  It  may  in  the  same  sense  be  said  that  they  are  favorites  of 
courts  of  law,  and  that  they  will  not  be  bound  beyond  the  scope 
of  their  engagements.  These  maxims  grow  out  of  the  considera- 
tion that  in  the  various  transactions  of  life,  men  are  liable  to  be 
called  on  to  render  acts  of  neighborly  kindness,  without  any  in- 
terest or  expectation  of  reward ;  that  they  are  frequently  called  on 
to  become  bail,  endorsers  of  notes,  guaranties  in  various  modes, 
and  when  in  such  cases,  the  principal  turns  out  to  be  insolvent, 
it  becomes  a  question  which  of  two  innocent  parties  shall  sustain 
a  loss.  Both  courts  of  equity  and  law  will  cast  the  responsibility 
on  the  surety,  if  by  the  terms  of  his  engagement  he  has  assumed 
it;  but  neither  of  them  will  do  this  where  he  is  not  brought 
within  the  precise  scope  of  his  undertaking. 

So  also  where  A.  of  New-York,  gave  a  letter  of  credit  to  B. 
addressed  to  0.  in  Albany,  requesting  0.  to  deliver  goods  to  B. 
on  the  best  terms,  to  a  certain  amount;  and  C,  instead  of  deliv- 
ering the  goods  himself,  gave  B.  a  letter  to  D.  in  Geneva,  request- 
ing him  to  deliver  goods  to  B.  to  the  amount,  and  engaging  to 
be  responsible,  and  D.  accordingly  delivered  the  goods  to  B.    In 
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the  subsequent  decisions  have  mainly  relied,  is  that  of  Lord 

an  action  brought  by  0.  against  A.  for  the  amount,  it  was  held 
that  the  engagement  of  A.  to  0.  did  not  make  him  answerable 
for  goods  furnished  by  another  person.  Walsh  t.  Bailie,  10  Johns. 
Eep.  189.    Eobbins  v.  Bingham,  4  Johns.  Eep.  476. 

So  where  a  bond  was  given,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  the  oflBce  of  deputy  collector  of  direct 
taxes  for  a  certain  number  of  townships,  and  the  instrument  of 
the  appointment  referred  to  in  the  bond,  was  afterward  altered 
so  as  to  extend  to  another  township,  without  the  consent  of  the 
sureties,  it  was  held,  that  the  surety  was  discharged  from  his 
responsibility  for  moneys  subsequently  collected  by  the  principal. 
Miller  v.  Stewart,  9  Wheaton's  Eep.  680. 

A  bond  given  on  the  4th  of  December,  1813,  for  the  faithful 
discharge  of  the  duties  of  his  oifice,  by  a  collector  of  district 
taxes  and  internal  duties,  appointed,  (under  the  act  of  the  32d 
July,  1813,  ch.  16,)  by  the  president  on  the  11th  of  November, 
to  hold  his  office  until  the  end  of  the  next  session  of  the  senate, 
and  no  longer,  and  subsequently  appoiiited  by  the  president,  with 
the  advice  and  consent  of  the  senate,  on  the  34th  of  January, 
1814,  is  to  be  restricted  (as  to  the  liability  of  the  sureties)  to  the 
duties  and  obligations  created  by  the  collection  acts  passed  ante- 
cedent to  the  date  of  the  bond.  The  United  States  v.  Kirk- 
patrick,  9  Wheaton's  Eep.  20.  And  the  second  commission, 
issued  under  the  appointment  with  the  advice  and  consent  of  the 
senate,  operates  as  a  revocation' of  the  first  commission  issued, 
under  the  appointment  of  the  president,  which  was  to  continue 
till  the  end  of  the  next  session  of  the  senate,  and  no  longer;  and 
the  liabihty  of  the  sureties  in  the  bond  does  not  extend  beyond 
the  duration  of  the  first  commission. 

Where  N.  E.  brought  a  suit  'against  0.  as  surviving  partner 
of  0.  &  K,  to  recover  from  him  the  amount  of  sundry  bills  of 
exchange  drawn  by  J.  E.  for  the  use  of  E.  M.  &  Co.,  whose  agent 
J.  E.  was,  and  endorsed  by  the  plaintiff  N.  E.',  upon  the  faith  of 
the  two  following  letters,  written  to  him  by  the  defendants  C.  & 
N.  viz. :  «  Our  friends,  Messrs.  E.  M.  &  Co.,  merchants  in  New 
York,  have  determined  to  enter  largely  into  the  purchase  of  rice 
and  other  articles  of  your  produce  in  Charleston,  but  being  entire 
strangers  there,  they  have  applied  to  us  for  letters  of  introduc- 
tion to  our  friends.  In  consequence  of  which,  we  do  ourselves 
the  pleasure  of  introducing  them  to  your  correspondence,  as  a 
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Arlington  v.  Merricke.  (a)  It  was  an  action  of  debt  upon 
a  bond,  (5)  which,  after  reciting,  that  the  plaintiff,  (the  post- 
master-general,) had  deputed  one  I.  J.  to  be  his  deputy 
postmaster  for  six  months,  was  conditioned  for  the  faithful 
execution  of  the  office  by  I.  J.,  during  all  the  time  that  he 
should  continue  postmaster.  I.  J.  was  continued  in  the  office 
after  the  expiration  of  the  six  months ;  after  which  he  made 
default,  and  this  action  was  brought  against  his  surety  ;  but 
the  court  held,  that  the  general  words  of  the  undertaking 
were  confined  to  the  time  mentioned  in  the  recital ;  and  that 
the  defendant  was  not  liable  to  answer  for  any  default  after 
that  period. 

In  the  above  case,  Twisden,  J.,  cited  the  case  between 
Horton  v.  Day,  (c)  "  which  is  entered  in  this  court  in  Mich. 

(a)  2  Saund.  403,  411. 

(6)  In  this  and  the  following  cases,  exemplifying  this  position,  the  majority 
will  be  found  to  be  cases  of  bonds  to  answer  for  the  fidelity  of  servants, 
clerks,  &o.  ;  bnt  the  principle  is  the  same  :  and  in  all  the  reasonings  upon  the 
subject,  both  by  counsel  and  judges,  the  cases  are  cited  as  mutual  authorities 
for  each  other.  For  this  reason,  therefore,  it  seems  better  to  class  them  to- 
gether, especially  as  they  will  then  exemplify,  at  the  same  time,  the  cases  of 
servants,  clerks,  <fec.,  which  form  part  of  an  ensuing  chapter. 

(c)  2  Saund.  414,  S.  C.  Sky,  18,  aU.  10. 

house  on  whose  integrity  and  punctuality  the  utmost  depend- 
ence may  be  placed :  they  will  write  you  the  nature  of  their 
intentions,  and  you  may  be  assured  of  their  complying  fully  with 
any  contract  or  engagements  they  may  enter  into  with  you.  The 
friendship  we  have  for  these  gentlemen  induces  us  to  wish  you 
will  render  them  every  service  in  your  power ;  at  the  same  time, 
we  flatter  ourselves  the  correspondence  will  prove  a  mutual 
benefit.  We  wrote  you  yesterday  a  letter  of  recommendation  in 
favor  of  Messrs.  E.  M.  &  Co.  We  have  now  to  request  that  you 
will  render  them  every  assistance  in  your  power,"  &c.  Held; 
that  these  letters  were  not  letters  of  credit,  and  did  not  consti- 
tute a  guaranty,  and  that  the  plaintiff,  N.  E.  was  not  entitled  to 
recover  the  amount  of  the  bills  endorsed  by  him,  as  alleged,  on 
the  faith  of  the  letters  from  0.  &  jN".  Grant  v.  Naylor,  4  Cranch's 
Kep.  324,  2.34. 

16 
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22  Car.  1  Eot.  368  or  408,  where,  in  the  condition  of  an 
obligation,  it  was  recited,  that  a  sheriff  had  appointed  the 
defendant  bailiff  of  a  hundred  within  his  county.  "  If, 
therefore,  the  defendant  shall  duly  execute  all  warrants  to 
him  directed,  that  then,  &c.,  and  it  was  adjudged  that  the 
words,  '  all  warrants,'  should  be  intended  to  be  only  all  war- 
rants, which  were  directed  to  the  defendant  as  bailiff  of  the 
said  hundred,  and  not  other  warrants." 

So  in  the  case  of  Bartlett  v.  Attorney  General,  (a)  A 
bond  had  been  given  as  a  security  for  a  collector  of  cus- 
toms. After  the  bond  given  a  new  duty  was  laid  upon 
coals  ;  a  deputation  given  to  the  same  person  to  collect  it, 
and  a  new  security  taken  on  account  of  such  new  duty.  It 
was  held  that  the  first  bond  did  not  extend  to  the  new  duty 
upon  coals. 

And  a  similar  decision  took  place  in  the  case  of  Bowdage 
V.  Attoi'ney  General,  (b)  where  no  security  was  taken  upon 
the  second  deputation. 

Similar  to  these  is  the  decision  in  the  case  of  the  Liver- 
pool Water-works  Company  v.  Atkinson,  (c)  and  the  same 
plaintiffs  against  Harpley.  The  action  was  debt  upon  bond, 
which,  after  reciting  that  the  defendant,  Atkinson,  had 
agreed  with  the  plaintiffs  to  collect  their  revenues,  "from 
time  to  time,  for  12  months,"  was  conditioned  for  his  justly 
accounting,  &c.,  "at  all  times  thereafter  during  the  con- 
tinuance of  such  his  employment,  and  for  so  long  as  he 
should  continue  to  be  employed." 

Breach  for  not  accounting  and  paying. 

The  defendant  (after  craving  oyer)  pleaded  that  he  did 
for  twelve  months  account  and  pay. 

Replication,  that  after  the  expiration  of  twelve  months,  and 

(a)  Mich.  1709,  Park.  277. 
(6)  Mich.  1709,  Park.  278. 
(c)  6.  E.  R.  507. 
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during  the  time  that  he  continued  andioas  employed  in  the  said 
office,  be  broke  the  condition.  To  this  replication  was  a  de- 
murrer and  joinder. 

The  court  held  that  this  case  was  governed  by  that  of 
Lord  Arlington  v.  Merricke,  in  which  decision  they  agreed, 
and  that  the  general  terms  of  the  engagement  were  restrained 
by  the  time  mentioned  in  the  recital ;  and,  therefore,  the 
replication  was  held  bad.  {a) 

In  the  case  of  Pearsall  v.  Summersett,  (6)  the  condition 
of  the  bond  upon  which  the  action  was  brought  recited  that 
the  plaintiff  had  accepted,  endorsed,  &c.,  on  account  and  for 
the  accommodation  of  W.,  divers  bills  of  exchange,  several 
of  which  were  outstanding ;  and,  in  order  to  indemnify 
plaintiff  in  respect  thereof,  and  from  all  losses,  costs,  charges, 
damages,  and  expenses,  stipulated  for  the  payment  of  all 
such  money  as  the  plaintiff  already  advanced,  or  at  any 
time  thereafter  should  advance,  expend,  or  pay,  to  or  for 
the  use  or  on  the  account  of  W.,  and  also  all  such  money 
as  the  plaintiff  then  was  or  thereafter  should  be  liable 
to  pay  by  virtue  or  upon  account  of  his  having  accepted, 
&c. 

It  was  held  that,  construing  the  recital  and  condition 
together,  the  latter  was  confined  to  payments  to  be  made  in 
respect  of  bills  accepted,  endorsed,  &c.,  previously  to  the 
date  of  the  bond,  Mansfield,  Ch.  J.,  saying  that  if  it  were 
intended  that  the  security  should  extend  to  subsequent 
transactions,  which  might  be  of  ten  times  the  importance 
of  those  already  accrued,  it  was  strange  that  such  intention 
was  not  the  leading  feature,  or,  at  all  events,  did  not  dis- 
tinctly appear  in  the  condition.*  (1)     (See  p.  125.) 

(c)  See  also  the  cases  of  Partners,  c.  7,  -which  have  been  decided  principally 
upon  the  extent  and  oonstraotion  of  the  engagement. 

(d)  4  Taunt.  593. 

*  The  case  of  Lamuse  v.  Parker,  10  Johns.  Rep.  313,  and 
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2.  Nor  is  it  necessary  that  the  limitation  should  appear 

3  Wheaton's  Eep.  101,  was  one  relating  to  the  construction  of 
guaranty.    The  defendant,  a  merchant  of  New  York,  wrote  to 
the  plaintiff,  a  resident  of  New  Orleans,  advising  him  that  a  ship 
belonging  to  T.  &  Son,  of  Portland,  was  ordered  to  New  Orleans 
for  freight,  and  directing  him  to  find  a  freight  for  her,  and  pur- 
chase and  put  on  board  500  bales  of  cotton  on  the  owner's  ac- 
count, saying,  "  for  the  payment  of  all  shipments  on  owner's 
account,  thy  bill  on  T.  &  Son,  of  Portland,  or  me  at  sixty  days' 
sight,  shall  meet  due  honour."    In  a  subsequent  letter  relative 
to  the  ship,  the  defendant  enclosed  one  from  T.  &  Son,  contain- 
ing their  instructions  to  the  plaintiff,  with  wJiom  they  afterward 
continued  to  correspond.    The  defendant  in  this  (his  second)  let- 
ter, says,  "  I  have  only  to  add  that  thy  bills  on  me  for  their  ac- 
count, for  cotton  they  order  shipped  by  the  Mac,  shall  meet  due 
honour.''    T.  &  Son,  in  their  letter,  directed  the  plaintiff  to  draw 
on  them,  or  on  the  defendant,  or  on  a  house  in  Liverpool,  to 
whom  the  ship  and  cargo  were  to  be  consigned.     The  defendant 
subsequently  wrote  another  (a  third)  letter  relative  to  the  ship, 
&c.,  saying,  "  the  owners  wish  her  loaded  on  their  own  account, 
for  the  payment  of  which  thy  bills  on  me  shall  meet  due  honour 
at  sixty  days'  sight."     These  letters  were  received  by  the  plain- 
tiff before  any  cotton  was  purchased,  or  shipment  made  by  him. 
In  his  answer  to  the  letter  of  T.  &  Son,  he  promised  to  comply 
with  their  orders.    He  drew  several  bills  on  the  defendant,  which 
were  regularly  paid,  and  afterward,  without  consulting  or  advis- 
ing the  defendant,  drew  two  bills  on  T.  &  Son,  which  were  pro- 
tested for  non-payment,  they  having  in  the  meantime  failed. 
About  two  years  after  the  plaintiff  drew  bills  on  the  defendant 
for  the  balance  due  him  on  the  transaction,  including  the  two 
protested  bills,  damages  and  interest.    It  was  held  by  the  supreme 
court  of  New  York,  that  after  the  second  letter,  introducing 
T.  &  Son,  the  owners,  to  the  plaintiff,  the  defendant  was  to  be 
considered  merely  as  a  surety,  and  the  owners  as  principals,  hav- 
ing been  acknowledged  by  the  plaintiff  as  such  when  he  promised 
to  obey  their  orders ;   that  there  had  been  a  variation,  by  the 
assent  of  all  concerned,  in  the  terms  of  the  engagement  con- 
tained in  the  first  letter;   and  that  the  defendant  was  only 
responsible  as  surety,  according  to  the  express  terms  contained 
in  the  two  last  letters,  that  is,  for  bills  directly  on  himself,  not 
for  those  drawn  on  T.  &  Son,  but  that  the  delay  of  nearly  two 
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in  the  condition  ;  for  even  where,  from  the  terms  of  the 

years  after  drawing  on  T.  &  Son  was  a  waiver  of  the  right  to 
draw  for  the  same  debt  on  the  defendant.  That  it  was  the  same 
in  effect  as  giving  a  new  and  extended  credit  to  T.  &  Son,  and 
that  it  would  be  destructive  to  mercantile  confidence  and  safety, 
and  especially  to  the  interests  of  agents  and  correspondents,  to 
allow  of  a  valid  resort  to  the  surety  after  such  a  delay.  The 
Supreme  Court  of  the  United  States  took  a  different  view  of 
the  case,  however,  when  it  came  before  them  on  error,  and  held 
that  althoiigh  the  bills  on  T.  &  Son  were  not  drawn  according 
to  the  defendant's  assumption,  this  could  only  affect  the  plain- 
tiff's right  to  recover  the  damages  paid  by  him  on  the  return  of 
the  bills ;  but  that  the  plaintiff  had  still  a  right  to  recover  on 
the  original  guaranty  of  the  debt.  That  the  plaintiff,  by  making 
his  election  to  draw  upon  T.  &  Son  in  the  first  instance,  did  not 
thereby  preclude  himself  from  resorting  to  the  defendant,  whose 
undertaking  was,  in  effect,  a  promise  to  furnish  the  funds  neces- 
sary to  carry  into  execution  the  adventure ;  and,  also,  that  the 
plaintiff  had  a  right  to  recover  from  the  defendant  the  commis- 
sions, disbursements,  and  other  charges  of  the  transaction. 

(1)  In  the  case  of  a  covenant  to  the  Mayor  and  Corporation 
of  B.,  that  the  principal  who  had  been  appointed  treasurer  to 
the  Corporation,  under  3  at  5  &  6  Wm.  4  c.  76,  "  should  well  and 
truly  pay  to  the  Mayor,  &c.,  of  B.,  and  to  their  successors,  all 
such  sums  of  money  as  the  said  principal  should  receive  by  vir- 
tue of  his  said  office  during  the  whole  time  of  his  continuing 
in  said  oflBce,  in  consequence  of  said  election,  or  under  any 
annual  or  future  election  of  the  said  council  to  the  said  office,' 
with  averments  that  by  subsequent  elections  the  treasurer  was 
continued  in  his  office,  and  did  not  account,  and  breach  of  non- 
payment; and  plea  that  at  the  time  the  principal  was  appointed 
the  ofiBce  was  an  annual  one,  but  that  on  the  9th  November, 
1843,  said  principal  was  elected  to  the  oflace  during  pleasure,  in 
obedience  to  6  &  7  Vict.  c.  893,  6,  repealing  the  former  statute, 
and  that  to  9th  November,  1843,  he  accounted.  Held,  that  de- 
fendant was  not  discharged. 

Lord  Campbell,  C.  J.,  says  v  "  There  appears  to  be  no  objection 
in  point  of  law  to  the  council  taking  prospectively  a  security 
for  the  good  conduct  of  the  treasurer,  to  remain  in  force  while 
he  should  continue  in  the  ofiice  of  treasurer  under  any  number 
of  successive  elections.    The  question  therefore  comes  to  this. 
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condition,  a  more  continued  employment  seem  to  have  been 
meditated,  and  no  specific  time  was  limited,  yet,  it  appear- 
ing that  the  office  for  which  the  security  was  given  was  an 
annual  office,  the  court  held  the  security  at  an  end  at  the 
expiration  of  the  first  year. (a) 

Such  was  the  case  of  the  Warden  of  St.  Saviour's,  South- 
wark  V.  Bostock,  and  another,(a)  which  was  also  an  action 
upon  a  bond. 

The  condition  recited,  generally,  that  one  of  the  defend- 
ants  was,    on   a   certain    day,   ^^ appointed  collector  of  the 

(A)  See  Appendix,  p.  504. 
(a)  2  TS(.  E.  175. 

whether,  after  the  change  in  the  tenure  of  the  office  made  by 
stat.  6  &  7  Vict.,  c.  89,  s.  6,  the  office  is,  or  is  not,  to  be  consid- 
ered the  same  office  as  that  to  which  he  had  been  elected  when 
the  security  was  given.  A  mere  change  in  the  tenure  of  the 
office  would  not,  we  think,  discharge  the  sureties ;  for  such  a 
change  is  contemplated  by  the  instrument  which  they  have  ex- 
ecuted. As  the  law  stood  in  1842,  the  office  of  treasurer  was  an 
annual  office ;  and  they  have  stipulated  that  their  liability  shall 
continue  while  David  Murray  continues  in  the  office,  "  under 
any  annual  or  future  election  of  the  said  council  to  the  said 
office."  Prom  being  an  annual  office,  under  stat.  5  &  6  Wm.  4, 
c.  76,  3,  58,  it  became,  under  stat.  6  &  7  Vict.,  c.  89,  s.  6,  an  office 
to  be  held  during  pleasure  for  an  indefinite  time,  the  council  be- 
ing thereby  required  to  appoint  a  fit  person  to  be  treasurer,  "  who 
shall  thenceforth  during  the  pleasure  of  the  council  for  the  time 
being."  When  David  Murray  was  subsequently  appointed  under 
this  statute,  we  thiak  he  must  be  considered  as  continuing  in 
the  office,  though  not  under  an  annual,  yet  under  a  future  elec- 
tion to  the  office,  within  the  meaning  of  the  deed.  The  sureties 
seem  to  have  contemplated  the  possibility  of  the  legislature  chang- 
ing the  tenure  of  the  office  ;  and  no  objection  existed  in  point  of 
law  to  their  stipulating  for  their  continuing  liability,  notwith- 
standing such  a  change.  If  the  nature  and  functions  of  the 
office  had  been  altered  by  stat.  6  &  7  Vict.,  c.  89,  although  its 
name  remained  the  same,  still  it  would  not  be  the  said  office 
within  the  meaning  of  the  deed." 
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church-^-ate  of  the  parish  "  uuined,  and  was,  for  bis  faithfully 
accounting,  &c.,  "to  the  loardens  of  the  grand  account  for 
the  time  being,  or  hereafter  to  be." 

Plea,  that  such  dofeudaut  did  faithfully  account,  &c., 
"  whilst  he  continued  in  the  same  office  in  the  said  condition 
mentioned,  by  virtue  of  his  said  appointment." 

Replication,  that  such  defendant  was,  on  the  day  named 
in  the  condition,  appointed  collector,  &c.,  for  one  whole  year, 
then  states  his  continuance  in  such  office,  by  re-appoin<> 
ments,  till  1808,  during  which  period  he  received  moneys, 
&c.,  and  did  not  account. — Demurrer  and  joinder. 

A  distinction  was  taken  in  the  argument  between  this  and 
the  preceding  cases,  inasmuch  as  the  bond  pointed  to  some- 
thing beyond  the  year ;  and  no  mention  was  made  in  it  of 
the  time  for  which  the  appointment  was  to  continue. 

But,  _pe?'  Sir  James  Mansfield,  Ch.  J.  "  I  cannot  distin- 
guish this  case  from  those  in  which  it  has  been  decided  that 
a  surety  is  not  to  be  charged  beyond  the  express  words  of 
the  bond  into  which  he  has  entered.  It  is  admitted  by  the 
replication,  that  the  office  of  collector  in  the  parish  of  St. 
Saviour's,  Southwark,  is  an  annual  office,  and  that  Arm- 
strong wa^  continued  in  that  office  from  year  to  year.  How, 
then,  can  it  be  contended  that  these  persons  became  sureties 
for  the  good  behaviour  of  Armstrong,  as  collector,  at  the  dis- 
tance of  twenty  years  from  the  time  when  he  was  first  ap- 
pointed ?  Can  we  say  that  they  intended  to  be  bound  for 
an  indefinite  period  ?  With  resjaect  to  the  words  :  '  The 
wardens  of  the  grand  account  for  the  time  being,  or  here- 
after to  be,'  used  in  the  condition  of  the  bond,  it  must  be 
remembered  that  if  the  collector  proceeded  to  collect  after 
the  death  of  those  with  whom  he  was  to  account,  he  would 
imdoubtedly  be  boimd  to  account  with  the  wardens  of  the 
succeeding  year,  for  the  moneys  collected  by  mm  m  that 
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year  in  which  he  waM  collector.  I  therefore  see  nothing  to 
distinguish  this  case  from  the  case  of  the  Liverpool  Water- 
works  Company  v.  Atkinson,  and  other  similar  decisions  on 
this  subject. 

In  the  case  of  Hassell  and  another  v.  Lang  and  another,(ffl) 
the  condition  of  the  bond  upon  which  the  action  was  brought 
after  reciting,  &c. 

P  II.  pi.  1.  That  one  E.  had  been  for  some  time  past  and 
still  was  collector  and  receiver  of  taxes,  &c.,  was  conditioned 
that  he  should  from  tim£  to  time,  and  at  all  times,  well  and 
truly  pay,  &c.,  all  and  every  sum,  &c.,  as  he  should  from 
time  to  time  collect  and  receive  from,  &c.,  for  or  on  account 
of  any  tax.  &c.,  then  imposed,  or  which  should  or  might 
thereafter  be  imposed,  &c.  Plea,  that  the  office  was  an 
annual  office,  and  that  the  writing  obligatory  was  made  to 
secure  the  payment  of  all  sums  received  during  the  year, 
and  performance  during  that  year. 

Replication,  that  E.  was  collector  not  only  for  the  year  in 
the  plea  mentioned,  but  for  divers  years  after,  and  breach 
assigned  in  a  subsequent  year.     Demurrer  and  joinder. 

The  court  upon  argument,  and  taking  time  to  consider, 
were  of  opinion  that  this  being  (as  admitted  upon  the  plead- 
ings) an  annual  office,  and  as  in  the  recital  nothing  appears 
describing  an  act  or  intimating  a  receipt  beyond  the  limits 
of  the  then  current  year,  as  the  condition  does  not  neces- 
sarily import  that  the  duties  shoidd  be  collected  by  E. 
beyond  that  period,  and  as  the  consequence  of  giving  a  more 
enlarged  construction  would  be  so  very  grievous  and  bur- 
thensome,  it  required  more  clear  and  certain  words  to  au- 
thorize such  construction  than  are  to  be  found  in  the  instru- 
ment, and  therefore  gave  judgment  for  the  defendant. 

But  in  the  case  of  Curling  and  others  v.  Chalkin  and 

fa)  2  M.  &  S.  363. 
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otliei-s,  (a)  Nvhich  was  in  debt  against  defendants  as  principal 
and  sureties  on  a  bond  with  a  condition  set  oat  in  the  decla- 
ration, reciting  stat.  27  Geo.  II,  c.  28,  directing  the  church 
wardens,  &c,  to  choose  one  or  more  collectors,  and  to  take 
security,  and  reciting  the  appointment  accordingly.  The 
point  in  this  case  arose  principally  upon  the  question,  whether 
the  office  of  a  collector  under  the  stat.  29  Ctea  11,  c.  38,  as 
especially  set  out  in  the  declaration,  was  an  annual  office. 
The  court  was  of  opinion  that  it  was  not  an  annual  office, 
though  an  office  for  collecting  rates,  &c  which  were  annually 
imposed,  and  therefore  decided  that  a  plea  which  alleged 
iAat  iks  said  office  is  an  annual  office,  {b)  and  that  the  officer 
accounted  for  the  current  year,  was  held  insufficient  upon 
demurrer,*  (1) 

(a)  ;j  ir.  it  S.  502. 

m  Qaeiy,  wbeth«!-  issue  should  not  have  been  taken  upon  this  avennent, 
because  it  is  clear,  from  the  last  case  that  the  plea,  if  true,  is  a  good  defence. 
liOrd  Edlenborough,  in  his  judgment,  rejects  the  averment  as  surphtsage,  say- 
ing, that  the  avennent  should  have  been,  thafat  the  time  of  executing  the 
4)ond  it  was  an  annual  office,  but  SMely,  that  was  ground  of  special  demurrer 
■only. 


^The  law  will  subject  a  man,  having  no  interest  in  the  trans- 
action, to  ,pay  the  debt  of  another,  only  when  his  undertaking 
manifests  a  clear  intention  to  bind  him«elf  for  that  debt.  Words 
of  doubtful  import  ought  not,  it  is  conceived,  to  receive  that  con- 
struction. It  is  the  duty  of  the  individual,  who  contracts  with 
one  man  on  the  credit  of  another,  not  to  trust  to  ambiguous 
phrases  and  gtraii^ed  constructions,  but  to  require  an  explicit  and 
plai^i  declaration  of  the  obligation  he  is  about  to  assume.  This 
was  decided  in  Eussell  v.  Olark's  executors,  7  Cranch's  Eep.  69, 

(1)  In  an  action  against  the  surety  upon  a  joint  and  several 
bond  the  condition  of  which  was.that  the  principal  should,  from 
time  to  time,  and  at  all  tinies,  so  long  as  he  should  continue  to 
hold  the  office  without  mentioning  that  the  appointment  was 
for  one  year, — duly  account  for  and  pay  the  plaintiff,  all  sums 
of  money  received  by  him  by  virtue  of  his  office,  and  deliver  to 
plaintiff  all  books  which  should  come  to  his  possession  by  virfcut 
xi 
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3.  But  a  party  giving  a  guaranty,  shall  be  bound  to  the 


where  Clark  &  Nightingale  gave  to  their  friends  the  following  let- 
ters, upon  which  it  was  sought  to  make  0.  &  K  liable  for  losses 
sustained  by  a  credit  given  upon  the  faith  of  these  letters, 

Providence,  20th  January,  1796. 

l^ATHANIEL  EUSSBLL,  ESQ, 

Dear  Sir, — Our  friends,  Messrs.  Eobert  Murray  &  Co.,  mer- 
chants in  New- York,  having  determined  to  enter  largely  into  the 
purchase  of  rice  and  other  articles  of  produce  in  Charleston,  but 
being  entire  strangers  there  they  have  applied  to  us  for  letters 
of  introduction  to  our  friends ;  in  consequence  of  which  we  do 
ourselves  the  pleasure  of  introducing  them  to  your  correspond- 
ence as  a  house  of  whose  integrity  and  punctuality  the  utmost 
dependence  may  be  placed :  they  will  write  you  the  nature  of 
their  intentions,  and  you  may  be  assured  of  their  complying 
fully  with  any  contract  or  engagements  they  may  enter  into 
with  you-  The  friendship  we  have  for  these  gentlemen  induces 
us  to  wish  you  will  render  them  every  service  in  your  power;  at 

of  his  employment ; — ^held, — upon  plea  that  the  appointment  was 
for  one  year  only,  and  replication  that  the  principal  by  agree- 
rnent  with  the  defendants  and  the  plaintiffs  remained  over, 
during  which  time  the  negligence  in  accounting  occurred,— that 
the  allegation  in  the  plea,  as  to  the  time  for  which  the  principal 
was  appointed,  had  the  same  effect  as  if  the  time  of  the  appoint- 
ment had  been  mentioned  in  the  condition. 

It  was  also  held,  that  such  fact  appearing  from  the  plea,  wag 
a  good  defence  to  the  action. 

It  was  also  further  held,  that  the  replication,  which  should  at 
most,  be  only  a  reappointment,  would  not  make  the  surety  liable 
as  for  a  breach  of  the  condition  of  the  bond.  Kitson  v.  Julian 
and  others,  83  E.  C.  L.  853  (4  EUis  &  Blackburn,  853.) 

This  case  was  decided  in  1855,  and  fully  sustains  the  proposi- 
tion of  the  text.  Wightman,  J.  says.  '« Although  the  terms  in 
which  the  surety  binds  himself.be  general,  they  may  be  restrained. 
If  here  the  condition  had  recited  that  the  appointment  was  for  a 
year  only,  that,  according  to  the  authorities,  would  have  had  the 
effect  of  so  restraining  the  obligation.  But  that  fact  is  supplied 
by  the  plea,  which  niakes  the  case  the  same  as  if  the  fact  appeared 
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full  extent  of  what  appears  to  have  been  his  engagement ; 

the  same  time  we  flatter  ourselves  the  correspondence  will  prove 
a  mutual  benefit. 

We  are,  &c. — Clark  &  Nightingale. 
On  the  next  day  Clark  &  Nightingale  write— 

Providence,  21st  January,  1796. 
Nathaniel  Etjssell,  Esq. 

Dear  Sir, — We  wrote  you  yesterday  a  letter  of  recommenda- 
tion in  favour  of  Messrs.  Eobt.  Murray  &  Co.  We  have  now  to 
request  that  you  will  render  them  every  assistance  in  your 
power;  and  that  you  will  immediately  on  the  receipt  of  this, 
vest  the  whole  of  what  funds  you  have  of  ours  in  your  hands  in 
rice  on  the  best  terms  you  can.  If  you  are  not  in  cash  for  the 
sales  of  the  china  and  nankins,  perhaps  you  may  be  able  to  raise 
the  money  from  the  bank  until  due ;  or  purchase  the  rice  upon 
a  credit,  till  such  time  as  you  are  to  be  in  cash  for  them ;  the 
truth  is,  we  expect  rice  will,  rise,  and  we  want  to  improve  the 
amount  of  what  property  we  can  muster  in  Charleston,  vested 
in  that  article,  at  the  current  price ;  our  Mr.  Nightingale  is  now 
at  Newport,  where,  it  is  probable,  he  will  write  you  on  the  sub- 
ject. 

We  are,  &c. — Clark  &  Nightingale. 
Marshall,  Ch.  J.,  all  the  judges  present.  The  court  will  pro- 
ceed to  inquire  how  far  Clark  &  Nightingale  were  Hable  to  the 
plaintiff  for  the  debt  due  to  him  from  Eobert  Murray  &  Co,  In 
their  letter  of  the  30th,  Clark  &  Nightingale  indicate  no  inten- 
tion to  take  any  responsibility  on  themselves,  but  say  that  Mr. 
Eussell  may  be  assured  that  Eobert  Murray  &  Co.,  will  comply 
fully  with  their  engagements.  In  their  letter  of  the  31st,  they 
speak  of  the  letter  of  the  preceding  day  as  a  letter  of  reoommen- 

in  the  condition."  It  would  appear  from  these  cases,  that  the 
language,  "during  his  continuance  in  said  oflQce,"  or,  "so  long 
as  he  shall  continue  to  hold  said  office,  or  employment,"  and 
such  like  general  terms,  used  in  the  condition  of  the  bond,  will 
be  limited  to  the  time  for  which  the  appointment  was  made; 
and  in  the  language  of  Lord  Campbell,  Ch.  J.,  it  will  be  sufficient 
if,  "  the  condition  recites  the  appointment,  the  extent  of  which 
is  shown  by  the  plea." 
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and,  for  this  purpose,  the  words  of  the  guaranty  are  to  be 
taken  as  strongly  against  him  as  the  sense  will  admit.* 

dation,  and  add,  "  we  have  now  to  request  that  you  will  endea- 
vour to  render  them  every  assistance  in  your  power." 

How  far  ought  this  request  to  have  influenced  the  plaintiff? 
Ought  he  to  have  considered  it  a  request  that  he  would  advance 
credit  or  funds  for  Eobert  Murray  &  Co.  on  the  responsibility  of 
Clark  &  Nightingale,  or  simply  as  a  strong  manifestation  of  the 
friendship  of  Clark  &  Nightingale  for  Robert  Murray  &  Co.,  and 
of  their  solicitude  that  N.  Eussell  should  aid  their  operations  as 
far  as  his  own  view  of  his  interests  would  induce  him  to  embark 
in  the  commercial  transactions  of  a  house  of  high  character,  pos- 
sessing the  particular  good  wishes  of  Clark  &  Nightingale  ? 

It  is  certain  that  merchants  are  in  the  habit  of  recommending 
correspondents  without  meaning  to  become  sureties  for  the  per- 
son recommended ;  and  that,  generally  speaking,  such  acts  are 
deemed  advantageous  to  the  person  to  whom  the  party  is  intro- 
duced, as  well  as  to  him  who  obtains  the  recommendation. 
These  letters  are  strong,  but  they  oojitain  no  intimation  of  any 
intention  of  Clark  &  Nightingale  to  become  answerable  for 
Eobert  Murray  &  Co. ;  and  they  are  ijot  destitute  of  expressions 
alluding  to  that  reciprocity  of  benefit  which  results  from  the 
intercourse  of  merchants  with  each  other.  '^The  friendship," 
say  they  in  their  letter  of  the  20th,  "  we  have  for  these  gentle^ 
men,  induces  us  to  wish  you  will  render  them  every  service  in 
your  power ;  at  the  same  time  we  flatter  ourselves  this  corres- 
pondence will  prove  a  mutual  benefit." 

Mr.  Eussell  appears  to  have  contemplated  the  transaction  as 
one  from  which  a  fair  advantage  was  to  be  derived.  He  received 
a  commission  on  his  endorsement.  The  court  cannot  consider 
these  letters  as  constituting  a  contract  by  which  Clark  &  Night- 
ingale undertook  to  render  themselves  liable  for  the  engagements 
of  Robert  Murray  &  Co.  to  Nathaniel  Eussell.  Had  it  been  such 
a  contract  it  would  certainly  have  been  the  duty  of  the  plaintiff 
to  have  given  immediate  notice  to  the  defendants  to  the  extent 
of  his  engagements.  Eussell  v.  Clark's  Executors,.?  Cranch's 
Eep.  68. 

*Where  a  bond  with  sureties,  is  given  by  guardians  of  an  in- 
fant's estate,  appointed  by  the  court  of  chancery,  conditioned 
that  ioth  the  guardians  sh^U  faithfully  execute  the  trust  reposed 
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Iri  the  case  of  Nares  and  another  v.  Eowles,  (a)  a  joint 
and  reversionary  bond  had  been  given  by  the  defendant  and 
others,  the  conditions  of  which,  after  reciting  that  one  J.  W. 
was  desirious  of  becoming  one  of  the  collectors  of  certain 
duties  charged  and  assessed  under  and  by  virtue  of  an  Act 
(a)  13  E.  E.  510v 

in  them,  and  one  of  them  afterward  dies,  their  surety  will  still 
be  responsible  for  the  acts  of  the  surviving  guardian.  The  Peo- 
ple V.  Byron,  3  Johns.  Oases,  53. 

Where  A.  requested  B.  to  give  0.  any  assistance  in  his  power, 
by  letter  or  otherwise,  in  the  purchase  of  goods,  adding,  "you 
may  consider  me  accountable  with  him  to  you  for  any  contract 
he  may  make. 

Held,  that  a  contract  by  0.  to  pay  B.  a  premium  for  guaran- 
teeing a  contract  which  he  had  made  with  a  third  person  in  the 
purchase  of  goods,  was  within  A.'s  promise.  Meade  v.  McDow- 
ell, 5  Binney's  Eep.  195. 

And  where  a  bond  with  sureties,  had  been  given  by  a  person 
reappointed  to  the  oflBce  of  cashier  of  a  bankj  conditioned  that 
he  should  ever  "  thereafter,  during  his  continuance  in  said  ofBce, 
well  and  truly  perform,  observe,  do,  and  discharge  all  the  duties 
of  his  said  office,  according  to  law,  and  the  custom  and  usages 
of  banks,"  and  after  such  reappointment,  as  well  as  previously, 
he  had  been  guilty  of  frauds  on  the  directors,  which  he  con- 
cealed, by  borrowing  money,  as  cashier  of  the  hanJc,  after  his 
reappointment,  and  placing  it  in  the  vaults,  but  which  he  after- 
wards took  out  and  repaid  to  the  lenders.  Held,  that  the  money 
borrowed  by  the  cashier,  on  being  placed  in  the  vaults,  became 
the  property  of  the  bank,  and  that  the  taking  it  out  afterward 
to  repay  the  sums  borrowed,  was  a  breach  of  the  condition  of 
the  bond  for  which  the  sureties  were  liable.  Ingraham  v.  the 
President,  &c.  of  the  Maine  Bank,  13  Mass.  Eep.  308. 

But  where  the  condition  of  a  bond  was  that  A.,  a  clerk  in  a 
bank,  should  "  well  and  faithfully  perform  the  duties  assigned 
to,  and  trusts  reposed  in  him,"  it  was  held  to  apply  to  the  hon- 
esty and  not  to  the  ability  of  the  clerk ;  and  that  the  sureties 
were  not  responsible  for  a  loss  arising  to  the  bank  from  the  mis- 
take of  the  clerk  in  the  overpayment  of  a  check.  Union  Bank 
V.  Olossey,  10  Johns.  Eep.  271. 
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made,  &c.  (43  Geo.  Ill,  c.  122,)  was  that  the  said  J.  W. 
should  well  and  truly  demand  the  several  rates  and  duties  in 
the  said  Act  mentioned,  and  pay  the  same  over  in  manner 
dil-ected  by  the  commissioners  acting  in  the  execution  of  the 
said  Act,  and  the  breach  of  the  condition  stated  in  the  plead- 
ino-s,  was  that  the  collector  did  receive  divers  sums,  as  and 
for  rates  and  duties  in  the  said  Act  mentioned,  and  did  not 
pay  over  the  same  in  manner  directed  by  the  commissioners 
acting  in  the  execution  of  the  said  Act. 

The  provision  of  that  Act  in  reference  to  the  point  in  ques- 
tion, (sect.  22,)  authorized  the  duties  to  be  assessed  and  col- 
lected under  the  regulations  of  any  act  to  be  passed  in  the 
same  sessions  of  parliament,  but  the  duties  received  and  col- 
lected by  the  principal,  were  charged  and  assessed  under  a 
prior  Act  of  the  same  sessions.  It  was  therefore  bbjected  on 
the  part  of  the  defendant,  that  the  condition  of  the  bond  did 
not  extend  to  duties  received  by  the  collector  under  this 
prior  Act  of  parliament. 

This  being  an  objection  upon  the  face  of  the  record,  a 
motion  was  made  in  arrest  of  judgment,  and  after  argument, 
the  judges  were  unanimously  of  opinion,  that  the  words 
any  Act  to  be  passed  in  the  same  sessions  of  parliament  bad 
reference  to  any  Act  passed  during  that  sessions,  whether 
prior  or  subsequent  in  point  of  time,  and  that  the  duties 
being  assessed  under  and  by  virtue  of  an  Act  referred  to  in 
the  Act  in  question,  might  be  considered  as  assessed  by  that 
Act,  and  that  therefore  the  condition  of  the  bond  applied  to 
the  facts  of  the  case,  and  the  bi-each  was  well  assigned.  (1) 

(1)  In  3  Kent's  Ooni.  12i,  it  is  laid  down,  that  a  guaranty  is 
to  be  construed  liberally,  for  the  purpose  of  ascertaining  its  lati- 
tude, or  the  intent  of  the  parties  to  it. 

And  for  the  purpose  of  ascertaining  such  intent,  it  was  held 
in  the  following  cases,  that  doubtful  language  was  to  be  taken 
most  strongly  against  the  guarantor.    Douglas  v-  Eeynolds,  7 
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4.  Upon  a  similar  principle  have  proceeded  the  decisions 

Pet.  133 ;  Drummond  v.  Preston,  12  East.  237 ;  Lamb  v.  Barker, 
3  Wheat.  148;  Miller  v.  Stewart,  9  Wheat.  703. 

It  cannot  be  extended  by  construction,  to  the  prejudice  of  the 
surety, — ^their  liability  is  strict issimi  juris.  McClusky  y.  Crom- 
well, 1  Kernan,  598. 

In  this  case  it  was  held,  that  a  statute  requiring  a  contractor 
with  the  state  to  execute  with  sufficient  sureties  a  bond,  condi- 
tioned that  he  will  pay  all  laborers  employed  by  him,  on  the 
work  specified  in  his  contract,  does  not  proyide  for  securing  the 
payment  of  laborers,  employed  in  constructing  the  work,  by  a 
person  to  whom  it  is  sub-let  by  the  contractor. 

When  he  sub-lets  the  work,  and  the  sub-contractor  hires  la- 
borers to  perform  it,  and  fails  to  pay  them,  they  cannot  sustain 
an  action  upon  the  bond  for  their  wages.  To  the  same  point  is 
Gates  T.  McKee,  3  Kernan,  334. 

In  Eussell  v.  Clark,  2  U.  S.  Oond.  K.  423,  it  is  said  that,—"  It 
is  the  duty  of  the  individual,  who  contracts  with  one  man  on 
the  credit  of  another,  not  to  trust  to  ambiguous  phrases  and 
strained  constructions." 

In  opposition  to  the  doctrine,  that  the  construction  should  be 
made  with  reference  especially  to  favoring  the  guarantor,  we 
have  Mason  t.  Prichard,  12  East.  337,  where  it  was  held,  that  the 
common  rules  of  construction,  would  apply ;— in  which  case  the 
construction  was  against  the  guarantor ;  Mayer  v.  Isaacs,  6  M.  W. 
605,  approving  the  former  case;  Drummond  v.  Prestman,  13 
Wheat.  515 ;  and  favoring  this  last  construction,  Noyes  &  Co.  v. 
Nichols,  38  Vt.  173;  (Bennett,  J.)  The  guaranty  needed  "no- 
extention  "  in  that  case  "  by  implication." 

In  a  late  case.  Broom  v.  Batchelor,  in  the  Exchequer,  (37  Eng. 
L.  &  Eq.  573,)  the  court  were  divided  upon  the  construction  of 
the  following  guaranty : — "  In  consideration  of  the  credit  given, 
I  hereby  agree  to  guaranty  the  payment  of  all  bills  drawn  by 
Broom,  and  accepted  by  Edge,  and  also,  I  hereby  agree  to  guar- 
anty the  payment  of  any  balance  that  may  be  due."  It  appeared 
that  at  the  date  of  the  guaranty,  the  plaintiff  had  dealings  with 
Edge ;  that  these  were  bills  of  exchange  and  a  balance,  as  men- 
tioned in  the  guaranty,  to  a  considerable  amount;  for  which  and 
for  future  dealing,  the  plaintiff  had  been  responsible  upon  a 
guaranty,  which  was  surrendered,  and  this  substituted,— and 
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upoa  the  question,  as  to  what  shall  be  considered  a  subaist- 
iiig  or  standing  guaranty,*(A) 

(a>  See  Appendix,  p.  5W. 

also,  that  the  plaintiff  and  Edge,  contemplated  future  dealings, 
of  which  the  defendant  was  aware. 

Bramwill  B.  examined  it,  with  respect  to  the  signification  of 
the  word  "given,"  as  tha-e  connected,  and  the  Word  drawn,  and 
also  with  respect  to  the  explanatory  effect  of  the  different  clauses 
upon  each  other.  He  conceded  the  rule  to  have  been  settled, 
that  when  wordis  prima  facie  iimporting  a  past  consideration,  are 
insensible  with  reference  to  extrinsic  circumstances,  unless  un- 
derstood to  mean  future,  and  are  capable  of  that  meaning  they 
should  have  it ;  but  decided,  that  the  present  case  was  one  where 
the  words  were  intelligible  in  their  primary  meaning  without 
extrinsic  circumstances  to  control  them.  Which  meaning  was, 
that  they  guarantied  past  transactions  only. 

It  appeared,  that  the  plaintiff  had  said  that  this  guaranty  had 
been  substituted  for  the  other,  because  he  desired  to  have  the 
guaranty  on  a  stamp ;  and  the  defendant  contended,  although 
not  proved,  that  he  desired  to  get  rid  of  his  liability  for  future 
matters,  and  gave  this  one  for  the  past  debt.  The  court  thought, 
in  any  event  this  should  have  been  left  to  a  jury  to  decide,  but 
considered  that  such  a  decision  "ought  to  have  no  reference  to 
the  construction  of  the  document,  which  appeared  to  the  judge, 
to  be  sensible,  with  reference  to  the  other  extrinsic  circumstances 
which  authorize  this  construction." 

Martin  B.  differed  from  his  brother  Bramley,  and  as  the  con- 
struction given  to  it  by  him,  would  render  the  instrument  void, 
for  want  of  a  consideration,  as  it  related  to  a  past  transaction ; 
held,  with  what  he  considered  to  be  the  rule  of  the  latter  authori- 
ties, ut  res  majis  vcdeat  quam  pereai,  that  the  language  should 
be  construed  to  extend  to  future  credit.  Ambiguous  expressions, 
he  contended,  should  be  interpreted  by  the  above  rule.  In  sup- 
port of  this  rule,  was  cited  by  him.  Lench  v.  Strawbridge,  2 
Gom.  B.  808.    Pollock,  C.  B.  agreed  with  his  brother  Martin. ' 

*A.  &  B.  addressed  a  letter  of  credit  to  C,  saying,  « If  D, 
wishes  to  take  goods  of  you  on  credit,  we  are  willing  to  lend  our 
names  as  security  for  any  amount  he  may  wish.  May  3,  1804." 
D.  took  goods  of  0.  on  credit  several  times,  for  which  he  paid  • 
and  in  December,  1805,  took  another  parcel  of  goods,  for  which 
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Thus  iu  the  case  of  Mason  v.  Pritchard,  (a)  the  defendant 
engaged,  in  writing,  to  guaranty  the  plaintiff,  "  for  any  goods 
he  hath  or  may  supply  my  brother  W.  P.  with,  to  the  amount 
of  100^.,"  and  declared,  in  assumpsit,  as  upon  a  contract  by 
the  defendant  to  guaranty  goods  to  be  at  any  time  afterwards 
delivered  to  his  brother  to  that  amount.  It  appeared  at  the 
trial,  before  Wood,  B.,  at  Worcester,  that,  at  the  time  when 
the  guaranty  was  given,  goods  had  been  supplied  to  W.  P. 
to  the  amount  of  66^.,  and  another  parcel  was  supplied 
afterward,  amounting  together  to  124:1.  ;  all  of  which  had 
been  paid  for  :  and  the  sum  now  in  dispute,  was  for  a  fur- 
ther supply  of  goods  to  W.  P.  And  the  question  was, 
whether  this  was  a  continuing  contract,  for  guarantying  the 
supply  of  goods  at  any  time  afterward  furnished,  as  long  as 
the  parties  continued  to  deal  together ;  or,  whether  it  were 
confined  to  the  first  hundred  pound's  worth  of  goods  fur- 
nished ? 

After  a  verdict  for  the  plaintiff,  it  was  moved  to  enter  a 
nonsuit,  on  the  ground  of  the  limited  construction  of  the 
guaranty. 

But  all  the  court  were  of  opinion  with  the  plaintiff,  that 
this  was  a  continuing,  or  standing  guaranty,  to  the  extent  of 
100?.,  which  might,  at  any  time,  become  due,  for  the  goods 
supplied,  until  the  credit  was  recalled.  The  words,  they 
said,  were  to  be  taken  as  strongly  against  the  party  giving 
the  guaranty,  as  the  sense  of  them  would  admit  of;  and  the 
meaning  was,  that  the  defendant  would  be  answerable  at  all 

(a)  12  E.  E.  227j  2  Campb.  436. 

he  gave  his  note,  which  was  not  paid.  In  an  action  brought 
against  A.  &  B.,  by  0.,  it  was  held,  that  the  letter  of  credit  did 
not  extend  beyond  the  first  parcel  of  goods  delivered  to  D.,  and 
that  A.  &  B.  were  not  liable  for  an  indefinite  time,  but  only  to 
an  indefinite  amount,  for  one  time.    Eogers  v.  Warner,  8  Johns. 

Eep.  93. 

18 
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events,  for  goods  supplied  to  his  brother  to  the,  extent  of 
100?.,  at  any  time,  but  that  he  would  not  be  answerable  for 
more  than  that  sum. 

A  similar  decision,  as  to  the  continuance  of  a  guaranty, 
in  much  the  same  terms,  had  been  given  by  Lord  EUenbo- 
rough  Ch.  J.  at  Nisi  Prius,  in  the  case,  of  Merle  and  others, 
V.  Wells,  {a) 

The  guaranty,  upon  which  this  action  was  brought,  stated, 
that  the  defendant  had  been  applied  to  by  his  brother,  Wm. 
"Wells,  to  be  bound  to  defendants  for  such  debts  as  he  might 
contract  with  them  ;  and  then  added — ^"1  consider  myself 
bound  to  you  for  any  debt  he  may  contract  for  his  business 
as  a  jeweler,  not  exceeding  one  hundred  pounds  after  this 
date."     (Signed,)  &c. 

The  plaintiffs  continued  to  supply  the  brother  with  goods 
in  his  business,  above  a  twelve  month  afterward,  to  a  con- 
siderable amount ;  during  which  time,  they  several  times 
balanced  accounts  with  him,  and  he  paid  them  above  the 
sum  of  lOOZ.  The  question  was,  whether  the  defendant's 
guaranty  was  limited  to  the  first  hundred  pounds,  for  which 
the  plaintiffs  gave  credit  to  Wm.  Wells,  or  extended  to  any 
sum  of  that  amount  which  he  should  thereafter  owe  them, 
for  goods  supplied  to  him  in  the  business  of  a  jeweler. 

Lord  Ellenborough.— "  I  think  the  defendant  was  answer- 
able for  any  debt  not  exceeding  lOOZ.,  which  Wm.  Wells 
might,  from  time  to  time,  contract  with  the  plaintiffs,  in  the 
way  of  his  business.  The  guaranty  is  not  confined  to  one 
instance,  but  applies  to  debts  successively  renewed.  If  a 
party  means  to  be  surety  only  for  a  single  dealing,  he  should 
take  care  to  say  so.  By  such  an  instrument  as  this,  a  con- 
tinuing suretyship  is  created,  to  the  special  amount.  There 
must,  therefore,  be  a  verdict  for  the  plaintiffs  for  100?." 
(a)  2  Campb.  R.  418. 
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In  the  case  of  Saiisome  and  others  v.  Bell,  (a)  the  condi- 
tion of  the  bond,  after  reciting  that  the  plaintiffs  had  agreed 
to  accept  bills  to  be  drawn  upon  them  by  one  W.  B.  to  the 
amount  of  lO.OOOZ.,  and  that  the  defendant,  in  order  to 
secure  the  plaintiff  against  all  such  acceptances  as  they  might 
be  under  for  the  said  W.  B.,  had  agreed  to  join  in  a  bond, 
&c.,  was,  that  W.  B.  should  pay  the  plaintiffs  all  such  sums 
of  money  as  he  should  or  might  thereafter  owe  them,  by  rea- 
son or  on  account  of  their  being  so  under  acceptances  for  the 
said  W.  B.  or  on  any  other  account  thereafter  to  subsist  between 
them  and  the  said  W.  B. 

Upon  a  writ  of  inquiry  executed  before  Lord  EUenbo- 
rough,  Ch.  J.,  he  decided  that  the  latter  words  introduced  a 
new  subject-matter,  and  extended  the  guaranty  beyond  the 
recital,  consequently  that  the  plaintiffs  might  recover  for  all 
sums  of  money  to  the  amount  of  10,000/.,  which  they  could 
show  to  be  due  on  any  account  subsequent  to  the  date  of 
the  bond.* 

(a)  2  Campb.  39. 

*The  following  decision  of  Mr.  Justice  Story,  of  the  United 
States  Bench,  establishes  the  same  doctrine. 

The  defendants  wrote  with  this  clause  in  their  letter  to  plain- 
tiff, "  the  object  of  the  present  letter  is  to  request  you,  if  conve- 
nient, to  furnish  them,  (Messrs.  S.  &  H.  H.)  with  any  sum  they 
may  want,  as  far  as  fifty  thousand  dollars ;  say  fifty  thousand 
dollars."  The  defendants,  after  speaking  of  the  reason  why  S.  & 
H.  H.  require  this  sum,  conclude  their  letter  by  saying, "  We  shall 
hold  ourselves  answerable  to  you  for  the  amount."  The  letter 
was  from  a  house  in  Boston  to  a  house  in  Eotterdam,  written  to 
enable  S.  &  H.  H.  to  embark  in  extensive  mercantile  operations 
at  the  latter  place.  It  was  contended  for  the  defendants,  among 
other  things,  that  this  should  not  be  considered  a  continuing 
guaranty,  but  applicable  only  to  the  first  50,000  dollars  advanced. 
But  for  the  plaintiff,  it  was  urged  that  this  was  a  continuing 
guaranty,  not  to  cover  the  first  50,000  dollars  only;  but  to  cover 
the  50,000  dollars  in  which  S.  &  H.  H.  should  be  indebted  to 
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See  also  the  cases  of  Bellain  and  another  v.  Edsworth  (a) 
Ch.  vi.  pL  16. 

But  in  the  case  of  Kirby  and  another  r.  the  Duke  of 
Marlborough  and  others,  (b)  it  was  decided  that  a  bond  con- 
ditioned for  the  payment  of  all  such  sum  or  sums  not  ex- 
ceeding 3,000?.,  with  lawful  interest  as  should  or  might  at 
any  time  or  times  be  advanced  and  lent  by  the  plaintiffs  to 
C,  or  paid  to  his  use,  by  his  order  or  direction,  was  only  a 
guaranty  for  advances  once  made  to  the  amount  of  3,0001., 
and  not  a  continuing  guaranty  for  advances  to  be  made  at 
any  time.  (1) 

(a),  3  C&mp.  53. 
(i)  2  M.  &.  S.  18. 

the  plaintiff  at  one  time,  and  upon  a  balance  of  their  accounts. 
Story,  J.  "  Another  question  upon  the  construction  of  this  letter 
isj  whether  it  contains  a  limited  or  continuing  guaranty ;  in  other 
words,  whether  it  be  a  guaranty  for  advances  to  the  amount  of 
50,000  dollars,  and  when  that  sum  is  once  advanced,  it  is  exhaus- 
ted ;  or,  whether  it  covers  any  further  advances  made  from  time 
to  time,  after  the  50,000  dollars  have  been  once  advanced ;  pro- 
vided, at  the  time  of  such  advances,  the  balance  then  due  to  the 
plaintiffs  does  not  with  such  advances,  equal  the  stipulated  sum 
50,000  dollars  ?  Upon  examining  the  terms  of  this,  I  am  of  opin- 
ion, that  it  is  a  guaranty  limited  to  a  single  advance  of  50,000 
dollars,  and  that  when  once  this  sum  is  advanced,  the  guaranties 
are  no  longer  liable  for  any  future  advances,  whatever  may  be 
the  state  of  the  accounts  between  the  parties." 

(1)  A  case  very  similar  to  the  case  referred  to  in  the  text, 

Mason  v.  Pritchard,  (12  East.  327,)  was  lately  determined  in 
New  York,— Gates  v.  McKee,  (3  Kernan,  237.)  The  guaranty 
was  as  follows,  "  Mr.  Gates,  Sir:  I  will  be  responsible  for  what 
stock  M.  E.  McKee  has  has  had,  or  may  want  hereafter,  to  the 
amount  of  five  hundred  dollars." 

The  court  applied  the  rule  of  construction  as  held  in  the  case 
of  Mason  v.  Pritchard,  (13  East.  237,)  and  Drummond  v.  Prest- 
man,  (13  Wheat.  515,)  and  decided  the  same  to  be  a  continuing 
guaranty. 

«  The  language  of  a  letter,"  says  the  learned  judge,  «  should  be 
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5.  A  surety  having  been  once  called  upon  to  pay  a  sum, 
and  having  paid  it,  without  revoking  his  security,  it  is  not 
sufficient  that  he  write  to  the  obligee,  cautioning  him  against 
giving  any  further  credit  to  the  party,  for  whose  payments, 
or  integrity,  he  is  security ;  he  shall  still  remain  liable,  at 
least,  to  the  amount  of  the  difference  (a)  between  the  ,  sum 
paid,  and  the  whole  sum  secured. 

In  the  case  of  Shepherd  v.  Beecher,  {h)  the  plaintiflF  placed 
his  son  an  apprentice  for  seven  years  with  the  defendant, 
and  was  bound  in  a  bond  of  1,000?.  penalty  for  his  fidelity. 

In  about  three  years  after,  the  apprentice  embezzled  cash 
to  the  amount  of  203?.  which  the  plaintifi"  paid,  and  wrote 
to  the  defendant,  desiring  that  he  would  not,  in  future,  trust 
the  apprentice  with  any  cash.  The  defendant,  however,  did 
trust  him  ;  and,  at  the  expiration  of  the  apprenticeship,  he 
was  found  to  have  embezzled  2,750?. 

An  action  was  brought,  upon  the  bond,  against  the  father, 
who  brought  this  bill  in  equity,  to  be  relieved  against  it, 
partly  upon  the  ground  of  the  neglect  in  the  master,  in 
trusting  the  apprentice,  after  the  warning  given  by  the 
plaintiff. 

Per  Lord  Chancellor.  "  The  father  continued  bound,  and 
ought  not  to  have  satisfied  himself  with  sending  the  lettei-, 
and  taking  no  care  of  the  matter ;  but  should  have  endeavored 
to  have  made  some  end  of  the  matter,  and  got  up  the  bond  : 

(a)  See  the  case  of  Mason  v.  Pitchard,  above. 
(h)  2  P.  W.  288. 

very  strong,  that  would  justify  the  court  in  holding  the  guaranty 
to  be  a  continuing  guaranty,  which  is  to  cover  advances,  from 
time  to  time,  to  the  stipulated  amount,  toties  quoties,  until  the 
guarantor  shall  give  notice  to  the  contrary.  I  see  nothing  in 
this  letter  to  justify  such  a  conclusion ;  and  in  every  doubtful 
case,  I  think,  that  the  presumption  ought  to  be  against  it. 
Cremer  v.  Higginson,  et  al.  1  Mason's  Eep.  323. 
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wherefore,  he  must  continue  liable  to  answer  some  embezzle- 
ments, unless  there  should  appear  fraud  in  the  master." 

6.  Where  a  party  is  surety  for  any  particular  debt,  and, 
after  that  debt  incurred,  transactions  continue  between  the 
creditor  and  debtor  for  whom  he  is  surety,  in  the  course 
of  which  the  letter  makes  payments  generally,  the  creditor 
may  apply  such  payments  in  discharge  of  the  subsequent 
transactions,  and  still  hold  the  surety  liable  for  the  original 
debt. 

This  has  been  decided  in  the  case  of  a  party  bringing  an 
action  of  tort  for  a  false  representation,  and  holds  a  fortiori 
in  a  case  of  contract.  See  c.  viii,  pi.  18,  and  the  principle 
is  fully  admitted  in  the  subsequent  cases. (1) 

(1)  The  sixth  proposition  is  supported  by  Putnam,  et  al.  v. 
Eussell,  et  al.  Admrs.  17  Vt.  54.  In  this  case,  where  D.  was  in- 
debted to  A.,  for  which  he  executed' his  note  and  mortgage  upon 
land,  and  afterwards  gave  other  notes  not  secured,  and  before 
the  payment  of  any  of  the  notes  D.  died  insolvent ;  it  was  held 
that  if,  after  the  execution  of  the  notes,  he  became  further  in- 
debted, and  no  application  thereof  was  made  in  the  lifetime  of 
D.,  his  administrators  could  not  direct  the  application  to  be 
made  upon  the  notes  secured  by  mortgage,  but  that  the  law 
would  first  make  the  application  upon  the  notes  not  secured. 
S.  P.  Briggs  T.  Williams,  3  Vt,  383.  The  court  will  apply  the 
payments  upon  those  debts,  the  security  of  which  is  most  preca- 
rious. Same  point.  Moss  v.  Adams,  4  Ired.  Eq.  43 ;  Jones  v.  Kil- 
gore,  3  Rich.  Eq.  63 ;  Baine  v.  Williams,  101,  and  M.  113 ;  10 
Sand.  M. 

If  the  debtor  neglect  to  direct  the  application,  the  right  to 
make  it  belongs  to  the  creditor ;  yet  it  must  be  one  to  which 
the  creditor  could  not  reasonably  object.  Ayer  v.  Hawkins,  19 
Vt.  36.  In  this  case  the  creditor  held  three  notes  which  were 
outlawed,  and  the  debtor  made  a  general  payment.  Held,  that 
he  might  apply  it  upon  which  note  he  choose,  but  that  he  could 
not  parcel  the  payment,  and  thus  take  all  the  notes  from  the 
statute.  Hargraves  v.  Cooke,  15  Geo.  331,  to  the  same  point. 
Livermore  v.  Rand,  6  Foster,  85 ;  Calahan  v.  Boarman,  31  Ala. 
346 ;  Caldwell  y,  Wentworth,  14  IST.  H.  431,    But  in  this  last 
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7.  So,  if  at  the  time  of  surety  entered  into  for  subsequent 

case  held  that  the  money  could  not  be  applied  by  a  creditor  on 
a  debt  owed  as  administrator  before  one  owed  personally.  Up- 
ham  V.  Lefazor,  11  Met.  174,  may  apply  payment  to  debt  not 
secured.  In  case  neither  party  make  an  application,  the  law  re- 
serves to  itself  the  right  to  apply  the  payments  according  to 
justice.  Callahan  v.  Boarman,  21  Ala.  346 ;  Benny  v.  Rhodes, 
18  Mis.  147;  Eobinson  v.  Doolittle,  12  Vt.  246;  Bassey  v.  Grant, 
10  Humph.  238,  and  in  McTarish  v.  Carroll,  1  Md.  Ch.  Dec.  160, 
applied  to  a  debt  bearing  interest  before  one  without  interest. 

It  has  been  held  that  it  should  be  applied  in  the  manner  most 
beneficial  to  the  debtor,  Hamer  v.  Kirkwood,  25  Miss.  95 ;  Liv- 
ermore  t.  Band,  6  Poster,  (N.  H.)  85,  where  application  was 
made  to  the  first  chai-ges,  not  barred  by  the  statute  of  limita- 
tions. 

It  is  to  be  understood  that  the  right  to  make  such  application 
applies  to  legal,  solid  claims,  such  as  could  be  enforced.  Ban- 
croft V.  Dumas,  21  Vt.  456.  But  held,  that  if  payments  had 
been  made  upon  the  illegal  sale  of  spirituous  liquors,  the  pur- 
chaser could  not  afterwards  have  them  applied  to  other  charges. 
Caldwell  v.  Wentworth,  14  K  H.  431.  The  same  principle  was 
detennined  in  Dorsey  v.  Wagman,  6  Gill.  59,  though  in  Caldwell 
v.  "Wentworth  the  creditor  could  only  have  made  the  application 
upon  a  lawful  claim. 

It  should  be  applied,  as  a  general  rule,  to  the  oldest  debt.  Mil- 
lekin  v.  Tufts,  31  Maine,  497 ;  Dows  v.  Morewood,  10  Barb.  S. 
Ct.  183 ;  Hunter  v.  Osterhoudt,  11  Barb.  3,  Ct.  33 ;  Caldwell  v. 
Wentworth,  14  N.  H.  431;  Boody  v.  United  States,  1  W.  & 
M.  150. 

The  court  will  apply  payments  according  to  the  understand- 
ing of  the  parties,  when  that  can  be  ascertained.  Emery  v.  Tic- 
hout,  13  Vt.  15 ;  Stewart  v.  Keith,  12  Penn.  State  R.  238. 

The  sixth  proposition  of  the  text  is  not  sustained  by  all  of 
the  American  cases.  In  the  former  cases  the  object  of  the  court 
would  appear  to  be  to  protect  the  creditor's  security,  and  in  the 
latter  to  benefit  the  debtor  by  discharging  his  property  from  in- 
cumbrance, and  for  the  relief  of  the  surety. 

In  Ross  V.  McLaughlin,  7  Gratt.  86,  a  payment  was  directed 
to  be  applied  in  discharge  of  certain  judgments  as  debts  of  the 
highest  dignity,  and  because  they  were  liens  upon  the  real  estate. 

Application  was  directed  to  be  made  in  Dows  v.  Morewood, 
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advances  the  principal  is  already  inde'bted  to  the  creditor, 
to  whom  the  surety  is  given,  such  creditor  may  apply  sub- 
sequent payments  to  the  liquidation  of  the  fore-existing 
debt,  although  the  surety  had  no  intimation  that  any  such 
debt  was  existing.  Kirby  and  others  v.  the  Duke  of  Marl- 
borough and  another,  ante,  pi.  4.(1) 

8.  But  if,  from  circumstances  attending  the  subsequent 
payments,  it  appears  that  some  of  them  must  have  been 
made  to  meet  the  subsequent  advances,  it  is  a  fair  inference, 
in  the  aibsence  of  other  proof,  that  they  were  all  so  intended, 
and  the  surety  shall  be  so  far  discharged. (a) 

Thus,  in  the  case  of  Marryatt  v.  "White,(a)  the  defendant 
had  given  a  promissory  note  to  plaintiff  as  a  security  for  the 
amount  of  flour  to  be  delivered  to  one  M.,  who  at  the  time 

<a}  See  Appendix,  p.  506. 
<a)  2  Stark.  Kep.  101. 

10  Barb.  S.  Ct.  183,  to  the  payment  of  certain  debts  secured  by 
a  mortgage  or  pledge  of  personal  property  in  preference  to  other 
debts.  Also  in  the  following  references  payment  were  directed 
to  be  applied  to  debts  secured  rather  than  to  debts  not  secured ; 
1  Bing.  452,  461 ;  9  Wheaton,  730,  737 ;  9  Shepley,  138 ;  10  Conn. 
175 ;  73  Smeades  &  Marsh,  699 ;  Truscott  v.  King,  2  Selden,  147. 

In  the  following  cases  it  was  held  that  the  payment  should  be 
applied  in  the  manner  most  beneficial  to  the  debtor :  Harmer  v. 
Kirkwood,  25  Miss.  95 ;  Livermore  v.  Eand,  6  Foster,  (N.  H.) 
85,  where  application  was  directed  to  be  made  to  the  first  charges 
not  barred  by  the  statute  of  limitations.  Such  was  the  rule  of 
Eoman  law.    The  United  States  v.  Bradbury,  Davis,  146. 

(1)  In  the  case  of  Upham  v.  Leafarour,  11  Met.  174,  a  factor 
made  advances  on  goods,  and  before  he  had  received  the  proceeds 
of  the  sale  brought  an  action  against  the  principal,  and  attached 
his  property  to  secure  the  amount  advanced,  and  afterwards 
made  further  advances  on  the  same  goods,  according  to  the 
original  assignment,  it  was  held  that  the  factor  might  apply  the 
proceeds  of  the  goods,  as  they  were  received  towards  the  dis- 
charge of  the  sums  after  the  action  was  commenced. 
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was  considert^bly  indebted  to  plaintiff  upon  account  of  prior 
dealings,  as  was  known  to  defendant. 

Subsequent  deliveries  of  flour  were  made  at  three  months' 
credit,  amounting  in  the  whole  to  289^.,  and  subsequent 
payments  made  by  M.,  amounting  to  209/,,  upon  some  of 
which  payments  discount  had  been  allowed  to  M.,  as  for 
payments  made  before  the  expiration  of  the  predit. 

The  question  was,  whether  these  payments  were  to  go  in 
aid  of  the  surety,  or  whether  the  plaintiff  might  apply  them 
in  discharge  of  the  pre-existing  debt. 

Per  Lord  Ellenborough,  Ch.  J,  :  '•  I  think  that  in  favor 
of  a  surety  such  payments  are  to  be  considered  as  paid  to 
the  latter  account.  In  some  instances  the  payments  were 
immediate,  and  in  others  before  the  time  had  expired  within 
which  a  discount  was  allowed,  ex  plunmts  disce  omnes. 
Where  there  is  nothing  to  show  the  animus  solventis,  the 
payment  may  certainly  be  applied  by  the  party  who  re- 
ceives the  money.  The  payment  of  the  exact  amount  of 
goods  previously  supplied  is  irrefragable  evidence  to  show 
that  the  sum  was  intended  in  payment  of  those  goods,  and 
the  payment  of  the  sums  within  the  time  allowed  for  dis- 
count, and  on  which  discount  had  been  allowed,  affords  a 
strong  inference,  in  the  absence  of  proof  to  the  contrary, 
that  it  was  made  in  relief  of  the  surety."  And  so  it  has 
been  subsequently  decided  at  Nisi  Prins  in  the  case, 

Plomer  and  others  v.  Long. (a) 

The  defendant,  in  1811,  had  joined  L.  as  surety  in  bond 
to  plaintiff's,  conditioned  for  the  payment  of  a  then  existing 
debt. 

Further   advances  were   afterward    made    by  plaintiffs 
to  L.,  and  payments  made  by  him  generally,  to  an  amount 
exceeding  the  sum  in  the  condition.     To  an  action  of  debt 
on  the  bond  the  defendant  j)leaded  payment. 
(a)l  Stark.  Eep.  153. 
19 
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Lord  EUenborough,  Ch.  J.  "  The  plea  is  payment,  and 
the  question  is,  whether  the  payment  was  made  aniirm  sol- 
vendi.  The  general  rule  is,  that  where  nothing  is  directed 
as  to  the  application,  (a)  the  person  who  receives  it  may 
apply  it.  In  a  court  of  law  this  cannot  be  considered  a»^ 
payment  in  discharge  of  the  bond  without  some  circum- 
stances to  show  that  it  was  so  intended." 

9.  It  will  not  discharge  the  promise,  that  the  party  giv- 
ing the  credit  vary  a  little  from  the  terms  of  the  agreement, 
if  the  substance  be  complied  with,  and  such  variation  occa- 
sion no  increase  of  risk  to  the  party  giving  the  guaranty.(A) 

In  the  case  of  Turner  v.  Phillips,  (6)  it  was  decided  that 
if  there  be  a  conversation  between  A.  and  B,,  about  a  bar- 
gain for  goods,  and  C.  says  to  A.  that  if  he  sells  goods  to  B. 
far  a  certain  mm,  to  he  paid  at  a  fvture  day,  if  B.  do  not 
pay  it,  then  he  will ;  and  upon  this  A.  sells  goods  for  20^. 
to  B,,  part  to  be  paid  down,  and  the  residue  at  a  future  day, 
this  is  a  good  consideration  for  A.  to  have  an  action  against 
C,  for  the  residue,  if  B.  does  not  pay  at  the  day,  although  all 
the  money  was  not  to  be  paid  at  a  future  day.. 

So  in  the  case  of  Cuff  and  others  v.  Penn,  (c)  arising 
under  the  17th  section  of  the  statute  of  frauds.  The  defend- 
ant, (fee,  had  agreed  in  writing  to  purchase  a  certain  quan- 
tity of  hogs  from  plaintiffs  at  a  certain  price,  and  to  be 
delivered  at  certain  times.  An  alteration  in  the  times  of 
delivery  was  afterward  made,  at  the  verbal  request  of  the 
defendant,  and  held  that  the  written  contract  was  not  thereby 
vitiated  ;  hut  that  plaintiff  might  recover  against  defendant 
for  not  fulfiling  the  residue  of  the  contract  after  such  verbal 

alteration: 

(a)  See  Appendix,  p.  507. 
,(a)  That  a  special  application  of  payments  may  arise  under  the  circum- 
stances of  the  case,  ^so  appears  from  the  decision  in  Ifewmarch  v.  Clay   14 
E.  R.  239. 
Q>)  H.  43  El.  B.  R.     1  Roll.  A.  B.  20.  pi.  14. 
(c)  2  Stark.  426. 
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So  in  Simmons  v.  Keating,  (a)  it  was  held  that  a  sale  at 
three  months'  credit,  and  payment  to  be  then  made  by  a  bill 
at  three  months,  will  satisfy  a  guaranty  given  upon  condi- 
tion of  a  credit  at  six  months. 

'  10.  But  if  the  security  be  entered  into  upon  the  condi- 
tion of  one  credit,  the  surety  will  not  be  liable  upon  trans- 
actions at  a  different  credit. 

Dictum  per  Lord  Ellenborough,  Ch.  J.  in  the  case  of 
Bacon  v.  Chesney  ;  (6)  but  he  admitted  the  plaintiff  to  prove 
that  an  invoice,  stating  the  credit  to  be  twelve  months, 
which  had  been  delivered  long  subsequent  to  the  transac- 
tion, and  after  action  commenced  had  been  made  out  in  mis- 
take, and  that  the  actual  credit  given  was  eighteen  months. 
Per  Ellenborough,  Ch.  J.  "If  this  invoice  had  been  deliv- 
ered at  the  same  time  with  the  goods,  or  it  had  been  de- 
livered under  a  judge's  order,  the  plaintiff  would  have  been 
bound  by  it ;  but  under  the  present  circumstances,  I  think 
he  is  at  liberty  to  show  it  is  a  mistake,  (c)  (1) 

(a)  1 M.  <fc  S.  21. 

(i)  1  Stark.  Eep.  192. 

(c)  That  a  mistake  may  be  explained  at  law,  appeai-s  also  in  the  case  of 
Hancock  v.  Clay.  (*)  The  plaintiff  was  the  retiring  pq,rtner  of  a  firm,  and 
defendants  gave  a  bond  to  him  conditioned  for  the  payment  of  such  debts  as 
were  mentioned  in  a  schedule  annexed,  and  to  indemnify  plaintiff  against 
them.  One  of  the  debts  was  mentioned  in  the  schedule  amounting  to  hOl. 
only,  but  the  real  amount  was  Til.  The  defendant  refused  paying  more  tlian 
50i.,  and  the  plaintiff  bemg  arrested  for  the  remaining  24Z.,  commenced  the 
present  action. 

Lord  Ellenborough,  Ch.  J.  "  The  obligation  is  to  discharge  all  debts  due 
and  owing,  the  particulars  of  which  are  set  forth  in  the  schedule,  Tlip  debts 
are  erroneously  stated  there,  and  the  bOl.  specified  there  cannot  be  separated 
from  the  remainder,  and  as  long  as  it  subsisted  as  a  ground  for  arresting  the 
plaintiff,  he  was  entitled  to  insist  upon  his  indemnity." 
(*)  2  Strak.  Eep.  100. 

(1)  In  Walrath  v.  Thompson,  2  Com.  185,  held  that,  where  J. 
procured  a  letter  of  guaranty  from  defendant  to  plaintiff,  by 
which  the  defendant  promised  to  be  surety  for  a  certain  amount 
for  goods  sold  to  J.,  to  be  paid  Jan.  1, 1840;  and  the  plaintiff 
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11.  But  the  liability  of  the  guarantor  ean  only  be  in- 
curred in  the  mode  provided  against. 

In  the  case  of  Bulkeley  v.  Lord,  (a)  the  defendant  had 
undertaken  to  indemnify  the  plaintiff  against  any  loss  which 
he  might  sustain  from  defendant's  son  becoming  bankrupt, 
in  consequence  of  which  the  plaintiff  advanced  money  as 
premiums  of  insurance  on  the  same  account,  which  remained 
unpaid. 

The  declaration  stated  that  the  son  had  become  bankrupt, 
and  the  evidence  was  a  trader,  and  indebted,  and  had  com- 
mitted an  act  of  bankruptcy,  but  no  commission  had  been 
issued. 

Abbott,  Ch.  J.,  was  of  opinion  that  the  son  had  not  be- 
come bankrupt,  and  nonsuited  the  plaintiff,  and  upon  subse- 
quent motion  in  the  ensuing  term,  the  Court  of  King's  Bench 
concurred  in  the  decision. 

(a)  2  Stark  406. 

sold  the  goods  to  J.  and  took  his  note  payable  Deo.  25, 1839 ; 
the  defendant  was  not  bound  by  his  guaranty,  although  the  plain- 
tiff did  not  require  payment  from  J.  until  after  the  1st  of  Jan- 
uary, 1840. 


CHAPTER  VI. 

Op  the  Rights  and  Remedies  of  the  Paktt  or  Parties 
TO  WHOM  A  Promise  of  Guaranty,  or  other  SEouRirr 
OF  the  same  Nature,  is  given. 

The  next  consideration  is,  by  and  against  what  pei-sons  a 
promise  of  guaranty  may  be  enforced. 

1.  As  between  the  parties,  whose  names  appear  upon  the 
face  of  the  guaranty,  or  other  security,  the  legal  force  and 
operation  of  which  shall  be  established,  according  to  the 
rules  previously  laid  down  in  the  foregoing  chapters,  no 
question  can  arise,  excepting  aa  to  the  means  of  enforcing 
it ;  but  separate  questions  may  arise  as  to  the  rights  and  lia- 
bilities of  parties,  not  otherwise  named,  or  bound,  than  by 
legal  implication  arising  out  of  the  relation  in  which  they 
may  stand  to  the  actual  parties  to  the  transactionsr 

Such  are  the  cases  of  Partners,  Executors,  or  Administra- 
tors and  Assignees. 


*o 


Of  Partners. 

And,  first,  it  wiH  be  considered  how  far  the  act  of  one 
partner,  or  more,  giving  a  guaranty  or  other  security  of 
that  nature,  in  the  partnership  name,  shall  bind  the  rest. 

1.  The  general  rule  of  law,  as  to  the  act  of  one  partner 
binding  the  rest,  seems  to  be  this  :  that  if  the  act  concerns 
the  partnership  trade  or  business,  it  binds  all,  unless  there 
be  an  express  previous  dissent ;  but  if  such  act  do  not  con- 
cern the  partnership  trade,  or  be  not  in  the  usual  course  of 
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trade,  as  signing  a  deed,  &c.,  it  shall  not  be  binding  on  the 
rest,  but  by  their  assent,  express  or  implied,  (a)  (a) 

2.  Consonant  to  this  principle,  or  nearly  so,  are  the  de- 
cisions upon  guaranties  given  by  one  partner  in  the  name 
of  the  rest,  although  each  case  seems  rather  to  have  been 
decided  upon  its  own  particular  circumstances. 

3.  It  appears  from  the  case  of  Hope  v.  Oust,  (5)  that  one 
partner  may  bind  his  co-partners  "  by  giving  a  letter  of 
credit  or  guaranty  in  their  names ;"  and  that  the  person  to 
whom  such  letter  of  credit  or  guaranty  be  given  has  a 
remedy  upon  it  against  all  the  partners. 

4.  But  it  also  appears,  from  the  same  case,  that  where 
such  letters  of  credit  or  guaranty  be  given  without  the  con- 
sent of  the  other  partners,  and  is  contrary  to  their  interest, 
the  court  will  look  at  it  very  strictly  ;  and  if  there  be  any 
ground  for  a  suspicion  of  "  covin,  or  such  gross  negligence 
as  may  amount  to  or  be  equivalent  to  covin,"  the  partners 

shall  not  be  liable.* 

(a)  See  Appendix,  p.  508, 

(a)  Pintney  v.  Hall,  1  Salk.  126 ;  Anon  v.  Layfield  and  another,  1  Salk. 
292 ;  Lane  v.  Williams  and  another,  2  Tern.  277,  292 ;  Ball  v.  Dunsterville,  4 
T.  E,  313  ;  Burn  t.  Burn,  3  Yes.  jun.  573,  at  p.  578.  Bx  parte  Peele,  6  Tea  . 
jun.  602 ;  Swan  and  others  v.  Steel  and  others,  7  E.  E.  210,  post.  pi.  6,  note 
(1.)  Lord  Galloway  v.  Matthew  and  another,  10  E.  E.  264,  See  also  Har- 
rison V.  Jackson  and  others,  7  T.  E.  207,  and  Mears  v.  Sericold,  there  eited, 
p.  208 ;  and  Sherift'  v.  Wilks,  post.  pi.  B.t 

(6)  Cited  from  a  note  of  Buller,  J.  by  Lawrence,  J.  in  Shirreff  V.  "Wilks 
and  others,  1  E.  E.  48,  at  p.  53. 

*Where  one  of  two  partners  subscribes  the  co-partnership 
name  to  a  note,  as  sureties  for  a  third  person,  without  the  au- 
thority or  consent  of  the  other  partner,  clearly  shown  by  the 
creditor,  it  is  a  fraud  on  the  partnei'  ignorant  of  it,  and  does  not 
bind  him.    Foot  v.  Sabin,  19  Johns.  Eep.  154. 

f  Vide  Livingston  v.  Roosevelt,  4  Johns.  Rep.  251 ;  Livingston 
V.  Hastie,  3  Gaines'  Rep.  246 ;  Dubois  v.  Roosevelt,  4  Johns.  Rep. 
262,  note;  Lansing  v.  Gaine,  2  Johns.  Rep.  300.  And  where  a 
note  is  given  by  one  partner  in  the  nanle  of  the  firm,  for  his  in- 
dividual debt,  it  is  Void  also  as  against  an  endorser,  who  hod 
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5.  And  in  the  case  of  Duncan  v»  Lowndes,  (a)  and  an- 
other, subsequently  decided,  the  following  principles  upon 
this  subject  are  laid  down,  and  are  here  given  in  the  words 
of  Lord  Ellenborough,  Ch.  J. 

"  As  it  is  not  usual,  &c.,  for  merchants  in  the  common 
course  of  business  to  give  collateral  engagements  of  this  sort, 
I  think  you  must  prove  that  Lowndes  had  authority  from 
Bateson  to  sign  the  partnership  firm  to  the  guaranty  in  ques- 
tion. It  is  not  incidental  to  the  general  power  of  a  partner 
to  bind  his  co-partners  by  such  an  instrument.  I  think  a 
subsequent  recognition  by  Bateson  may  be  given  in  evi- 
dence, as  well  as  a  prior  command  ;  and  either  the  one  or 
the  other  may  be  shown  by  parol  as  well  as  by  a  written 
document.  Proof  of  a  previous  course  of  dealing  in  which 
such  guarantys  were  given,  and  to  which  both  partners  were 
privy,  I  think  would  be  sufficient." 

6.  Nor  can  one  or  more,  in  a  partnership,  bind  another, 
or  others,  by  any  security  or  guaranty  for  engagements 
made  previous  to  the  others  becoming  partnersi  As  in  the 
case  of  Shirreif  v.  Wilks  and  others,  (fi)  where  one  partner 
accepted  a  bill  drawn  upon  himself  and  two  others,  for  the 
debt  of  himself  and  one  of  those  others  incurred  before  the 
third  came  into  the  firm,  (c)  The  case  of  a  guaranty  would 
come  within  the  same  principle  J  and,  as  such,  is  cited  by 
Lawrence,  J.  in  this  very  case4  (1) 

(a)  3  Campb.  478.  (5)  1  E.  K.  48. 

(c)  But  where  two  partners  engaged  together  in  one  trade,  and  who  Were 
engaged  with  another  in  distinct  trade,  had  given  a  bill  to  the  creditor  of  the 
first  concern,  which  they  were  unable  to  pay,  and  in  lieu  thereof  endorsed 
over,  in  the  style  of  the  latter'  firm,  a  bill,  the  property  of  that  firm,  that  was 
held  to  be  a  valid  transaction  j  the  crciditor  not  being  privy  to  it.  Swann  and 
others  v.  Steele  and  others,  7  E.  E.  810. 

endorsed  it  as  a  surety  for  the  firm,  and  did  not  know  thfet  it 
was  not  given  for  a  partnership  debt.    Livingston  v.  Hastie,  3 
Caines'  Eep.  246. 
(1)  There  is  also  a  late  case  reported  in  4  Exch.  635,  Brittell 
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7.^  If  the  engagement  of  guaranty  is  entered  into  by  bond 

T.  Williams,  Aykroyd  &  Pierce.  It  was  an  action  upon  a  guaranty, 
alleged  to  have  been  given  in  tlie  'partnereliip  name,  by  thede- 
fendant  guarantying  to  the  plaintiffs,  the  payment  for  all  such 
coals  as  they  should  supply  to  certain  persons  carrying  on  busi- 
ness under  the  firm  of  Unit  &  Eoberts.  One  of  the  partners 
gave  a  guaranty  in  the  name  of  the  firm.  Williams,  Aykroyd  & 
Co.  had  contracted  with  a  Railway  Company  to  do  certain  works. 
Unit  &  Eoberts  had  made  a  sub-contract  with  them  to  do  part 
of  the  Work*,  and  required  coals  to  make  bricks  for  that  purpose. 
To  enable  them  to  procure  coals,  Aykroyd  signed  a  guaranty  in 
the  nanie  of  the  firm.  The  case  of  Duncan  v.  Lowndes,-  quoted 
in  the  text,  is  referred  to  as  decisive  of  this  question.  The  court 
decided,  that  the  guaranty  did  Hot  bind  the  firm,  there  being  no 
evidence  that  it  was  necessary  to  carry  into  effect  the  partner- 
ship comtract';  or  that  the  other  partners  had  adopted  it.  Has- 
leham  v.  Young,  A.  &  E.  5,  832.  (E.  C.  L.  48,  832,)  is  to  the  same 
point.  This  Was  an  agreement  to  pay  to  the  plaintiff  in  a  certain 
suit,  the  amount,  in  consideration  of  the  discharge  of  the  de- 
fendant, from  custody.  The  gua^ranty  was  signed  in  the  partner- 
ship name  of  "  Youn^  &  Son  "  —  by  the  son.  No  knowledge  or 
privity  on  the  part  of  the  father  was  shown,  or  acquiescence,  and 
the  court  said  —  "  There  is  no  evidence  that  the  guaranty  was 
given  in  pursuance  of  the  ordinary  practice  of  the  parties,  &c., 
and  held  that  the  firm  were  not  holden. 

The  case  'of _  Sandylands  v.  Marsh,  2  B.  &  A.  proceeded  upon 
the  ground,  that  there  was  a  recognition  and  adoption  of  the 
contract  by  the  other  partners.  Park.  B.  in  Brittell  v.  Wil- 
liams, et  al. 

With  respect  to  guarantys,  it  appears  How  to  be  settled  both 
in  England  and  the  United  States,  that  one  partner  has  not  the 
power  to  bind  the  partnerships  by  a  guaranty,  unless  done  by 
thei'r  authority,  or  was  subsequently  recognized  and  ratified,  — 
or  concerned  the  partnerships  business.  Story  on  Partnerships, 
127  and  note.  Collyer  on  Partnerships,  Perkins  Edition,  380 
and  note.  Sutton  v.  Irwine,  12  Serg.  &  E.  13,  In  this  case,  it 
was  decided,  that  a  guaranty  given  by  one  partner,  in  the  name 
of  the  firm,  does  not  hind  his  copartner,  unless  it  be  in  the 
regular  line  o£  business,  or  be  afterwards  adopted  and  acted  Bpon 
by  the  copartner.  With  reference  to  a  subsequent  recognition, 
the  court  say:  — "It  is  however  proper  to  state  as  a  general 
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or  other  deed,  it  seems  that  very  strict  proof  of  the  assent 

principle,  that  in  order  to  affect  a  party,  the  admission  of  liability, 
•should  be  explicit  and  not  by  way  of  inference;  the  bystanders, 
if  called  on  to  testify,  should  state  substantially  what  the  party 
did  admit ;  for,  it  is  not  sufficient  to  state  the  conclusion,  drawn 
by  the  witness.  The  doctrine  of  the  foregoing  case,  was  sub- 
sequently sanctioned  in  the  case  of  Pai'ke  v.  Smith,  4  W.  &  S. 
390.  The  same  point  is  decided,  in  the  same  way,  in  Hamill  v. 
Purvis,  (2  Penn.  177.)  See  also  Maybing  v.  Bamton,  3  ELarring- 
ton,  24;  —  Maudlin  v.  Branch  Bank,  2  Alab.  502. 

The  same  rule  applies  when  one  partner  undertakes  to  bind 
the  other  partners,  as  sureties  for  others,  or  for  the  debts  due 
from  himself  individually.  Park  v.  Smith,  4  W.  &  S.  290,  was 
■assumpsit,  against  the  firm  of  Smith,  Eoger  &  Co.  endorsers  of 
•a  negotiable  note,  signed  by  one  Hall.  The  endorsement  was 
made  by  Smith,  one  of  the  members  of  the  firm,  without  authority 
from  the  others,  and  not  in  the  transaction  of  partnership  busi- 
ness, but  as  surety  for  Hall.  This  appeared  from  the  fact,  that 
the  note  was  used  by  Hall.  Having  passed  by  the  maker,  "the 
payee,  and  endorser,"  say  the  court,  "is  liable  as  surety  or 
guarantor,"  and  in  analogy  to  the  case  of  Sutton  v.  Irwine, 
■(which  was  based  upon  an  instrument,  which  was  in  its  terms  a 
guaranty,)  held  thab  the  other  partners  were  not  liable.  So  also 
in  Ohio,  Grune  &  Thomas  v.  Samuel,  14  Ohio  Eep.  592,  which 
was  the  case  of  an  accommodation  acceptance  by  one  partner  in 
the  name  of  the  firm.  No  recovery  can  be  had  in  such  case,  by 
a  person  having  knowledge  of  the  nature  of  the  acceptance, 
« without  other  proof"  say  the  court,  "  showing  a  subsequent 
assent  or  a  prior  authority." 

In  New  York,  Boyd  v.  Plumb,  7  Wend.  309,  it  was  held,  that 
an  action  could  not  be  maintained,  against  all  the  members  of  a 
firm,  by  the  acceptor  of  a  bill  of  exchange  drawn  by  one  of  the 
firm,  in  the  partnership  name,  as  surety  for  a  third  person,  when 
the  fact  that  it  was  so  drawn,  is  known  to  the  acceptor.  Poot 
V.  Sabin,  19  Johns,  is  to  the  same  point,  a  case  of  surety. 
Schermerhorn  v.  Schermerhorn,  1  Wend.  122,  was  the  case,  where 
one  partner  signed  the  partnership  name  for  his  own  debt,  the 
other  members  of  the  firm  not  being  consulted,  nor  consenting 
to  become  bound, — decided  that  the  other  partners  were  not 
bound.  Williams  v.  Gildchrist,  UN.  Hamp.  535.  In  this  case 
a  partner  executed  a  note  of  the  firm,  for  a  note  of  his  own. 
20 
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of  the  other  partners  will  be  necessary,  in  order  to  make 
such  engagement  binding  upon  them. 

Held  wholly  yoid  as  against  the  partnership.  jSee  also  Brewster 
V.  Mott,  4  Scam.  378;  Hickman  v.  Keinking,  4  Black.  388; 
Maudlin  v.  Branch  Bank,  2  Alab.  503.  Laverty  v.  Burn,  1  Wend, 
529,  referred  to  in  Boyd  v.  Plumb,  7  Wend.  309,  was  the  case  of 
an  endorsement  by  one  p^tner,  of  the  partnership  name^  for  the 
purpose  of  giving  credit  to  the  paper ;  Held  the  other  partners 
were  not  bound. 

Bank  of  Eochester  v.  Bowen,  et  al.  7  Wend.  158.  In  this  case 
it  was  held  that  a  promissory  note,  discounted  by  a  bank,  having 
a  partnership  name  subscribed  to  it,  by  one  of  the  members  of 
the  firm,  as  surety  for  another  person,  cannot  be  enforced  against 
the  firm  when  the  fact  of  such  suretyship  is  known  to  the  cashier 
of  the  bank ;  unless  it  be  shown  that  the  partnership  name  be 
subscribed  with  their  consent,  or  the  act  subsequently  ratified. 
Same  point,  Bank  of  Kentucky  v.  Brooking  2  Litt.45 ;  Whalley  t 
Moody,  2  Humph.  495.  Everhign  v.  Ensworth,  7  Wend.  326 ; 
Williams  v.  Walbridge,  3  Wend.  413 ;  and  the  burden  of  proving 
ratification  or  assent  by  the  partners  not  signing  falls  upon  the 
holder.  Foot  v.  Sabin,  19  Johns.  154.  "  The  burden  of  proving 
the  authority  or  consent,  lies  on  the  creditor."  Schermerhorn  v. 
Schermerhorn,  1  Wend.  122;  S.  P.  Polton  v.  Click,  1  Stew.  526; 
Bank  of  Rochester  v.  Bowen,  7  Wend.  158 ;  Dob.  v.  Halsey,  16 
Johns.  34 ;  Brewster  v.  Mott,  4  Scam.  378< 

But  a  bona  fide  holder  of  an  accommodation  note  with  out  notice 
endorsed  with  the  name  of  a  firm,  by  one  of  the'  members,  with- 
out the  assent  of  the  others,  may  collect  it  of  the  firm.  Austin 
V.  Vandermake,  4  Hill,  250.  Stall  v.  Catskill  Bank,  18  Wend. 
466 ;  Bank  of  Tennessee  v.  Sasafrans,  3  Humph.  597.  In  Smith 
V.  Strader,  4  How.  U.  S.  404,  it  was  held  that  when  notes  drawn 
by  one  partner  to  himself,  are  endorsed  for  a  personal  considera- 
tion in  the  name  of  the  firm,  the  first  endorsee  knowing  the  fact 
cannot  maintain  an  action  upon  them;  but  a  second  endorsee 
receiving  the  notes  before  maturity,  and  in  the  due  course  of 
business,  may  recover  against  the  firm ;  but  if  the  second  endorsee 
received  them  after  maturity,  or  out  of  the  ordinary  course  of 
business,  or  under  circumstances  which  would  authorize  an  in- 
ference, that  he  had  knowledge  of  the  fraud  in  their  first  endorse- 
ment, he  cannot  recover,  and  these  things  are  matters  of  evidence 
for  the  jury. 
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There  is  no  difference,  in  this  respect,  between  an  engage- 
That  one  partner  was  authorized  to  subscribe  the  firm  name 
as  accommodation  sureties  for  a  third  person,  may  be  proved  by 
circumstances.    Butler  v.  Stocking,  4  Seld.  (N.  Y.)  408.    Swetser 
V.  French,  2  Cash.  309. 

The  same  rule  is  established  in  Cocke  v.  Branch  Bank,  3  Alab. 
175 ;  as  to  mercantile  but  not  other  partnerships ;  a  distinction 
not  readily  apprehended.  The  language  of  the  case  is :  "  The 
rule,  that  a  note  given  by  one  partner  in  the  partnership  name 
for  his  individual  debt,  is  good  against  the  firm  in  the  hand  of 
a  bona  fide  holder,  applies  only  to  notes  of  mercantile  partner- 
ships and  does  not  apply  to  those  of  partnerships  for  keeping 
tavern." 

The  case  of  Sheriff  v.  Wilks,  cited  in  the  text,  is  sustained  by 
case  of  Brooke  v.  Evans,  et  al.  5  "Watts.  196.  Previous  to  the ' 
formation  of  the  partnership,  Joseph  Evans  had  leased  certain 
iron  works  for  a  term,  and  purchased  certain  other  property,  in 
connection  therewith.  While  so  indebted  upon  the  lease  for  rent, 
and  also  for  the  property,  the  partnership  was  formed,  and  the 
property  loaned  and  purchased,  was  placed  by  Joseph  Evans  in 
the  partnership  stock.  Per  Curiam.  —  The  attempt  is  to  charge 
a  partner  with  a  debt  contracted  not  by  himself,  or  on  his 
credit,  (thab  is,  Babbitt,)  but  by  his  fellow  before  the  partnership 
was  constituted,  and  this  because  the  subject  matter,  which  was 
the  consideration  of  the  debt,  had  been  carried  into  the  partner- 
ship as  stock.  Without  a  subsequent  assumption  by  the  firm, 
that  cannot  be  done.  The  claim  for  use  and  occupation,  stands 
upon  the  same,  or  a  worse  foundation.  The  admitted  existence 
of  a  letting  by  specialty  to  one  of  the  partners,  excluded  the 
implication  of  a  holding  by  both,  as  well  as  the  tenure  having 
been  by  permission  and  request,  which  are  necessary  in  a  case 
proper  for  the  statutory  remedy ;  "  determined  that  the  plaintiff 
could  not  recover." 

G.  became  the  member  of  a  firm  on  the  1st  Jan.  1843,  at  which 
time  the  old  firm  were  the  obligors  of  a  bond  to  indemnify  D.  &  E. 
for  advances  made  to  E.  for  a  certain  sum  named.  G.  upon  be- 
coming a  partner,  renewed  the  bond  for  one  year,  and  for  the 
same  amount.  Held,  that  G.  was  only  responsible  for  advances 
made  during  the  year  1843,  and  for  nothing  previous.  William- 
son v.  Chiles,  5  Indell,  244. 


156  DEEDS  GIVEN  BT  PAETNEK8. 

ment  to  guaranty,  or  any  other  engagement  entered  into 
by  deed.  The  general  rule  is,  that  no  one,  or  more,  in  a 
partnership,  can  bind  any  other  or  others  by  deed,  unless 
audiorized  by  deed  so  to  do.  This  has  been  frequently  de- 
cided ;  but  the  question  is  fully  discussed,  and  the  principal 
authorities  cited  in  the  case  of  Harrison  v.  Jaclsson  and 
•others,  (a) 

8.  Nor  does  it  make  any  difference,  as  appears  from  the 
same  case,  that  the  partnership  is  constituted  by  deed,  unless 
such  deed  contain  express  authority  for  that  purpose. 

9.  But  the  general  rule  has  been  somewhat  relaxed  ;  and 
where  it  has  been  clearly  proved,  that  the  assent  of  all  the 
partners  went  to  the  execution  of  a  deed  by  one  of  them, 
on  the  partnership  account,  such  deed  has  been  held  binding 
upon  them  all.  (a) 

Thus,  in  the  case  of  Ball  v.  Dunsterville  and  another,  (6) 
one  party  having  sealed  and  delivered  a  deed  for  himself  and 
another,  in  the  j)resence  of  that  other,  such  deed  was  held  to 
bind  both. 

And  in  Mears  v.  Sericold,  (c)  Lord  Mansfield  ruled  at 
JVist  Prius,  that  a  bond  given  as  a  security  for  a  partnership 
debt,  executed  twice  over  by  one  partner,  once  for  himself 
and  once  for  his  partner,  was  binding  upon  both,  his  Lord- 
ship saying,  (according  to  the  case  as  cit^d,)  that,  for  a  part- 
nership debt,  one  partner  had  authority  to  execute  a  bond 
for  another.  (1) 

(A)  See  Appendix,  p.  509. 

(a)  7  T.  E.  207. 

(6)  4  T.  E.  313. 

(6)  Cited  7  T.  E.  208. 

(1)  When  the  contract  of  guaranty  is  entered  into  by  a  sealed 
instrument,  the  same  rule  prevails  respecting  its  execution  by 
the  other  partners  as  in  the  case  of  a  deed.  The  rule  is  laid 
down  in  Ball  v.  Dunsterrille,  4  T.  E.  313,  referred  to  in  the  text, 
requires  that  the  act  of  sealing  and  delivering  should  take  place 
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10.  It  remains  now  to  consider  how  far  a  guaranty  or 
other  similar  security  is  affected  by  any  change  in  the  par- 
ties constituting  a  partnership  firm.*  (1) 

in  the  presence  of  the  other  partner,  and  so  are  many  of  the 
American  cases;  namely:  Mackay  t.  Bloodgood,  9  Johns.  285; 
Anthony  V.  Butler,  423,  433;  Pike  v.  Bacon,  21,  Maine  280; 
McArthur  v.  Ladd,  5  Ohio,  514;  Fitchthom  v.  Boyer,  5  Watts. 
159 ;  but  the  rule  has  been  much  enlarged,  and  embraces  cases 
where  the  execution  of  the  deed  was  not  in  (he  -presence  of  the 
partners  not  signing ;  provided,  there  was  either  a  previous  parol 
authority  or  a  subsequent  adoption  of  the  deed.  Colyer  on  Pren- 
ticeship,  sec.  467 ;  Story,  Patn.  sec.  120-122 ;  see  also  Lawrence 
V,  Taylor,  5  Hill,  (N".  Y.)  107 ;  McDonald  and  Mills  v.  Eggles- 
ton,  Barker  &  Co.  26  Vt.  154 ;  McCart  v.  Lewis,  2  B.  Mon.  267 ; 
Benton  v.  Zierlien,  4  Miss.  417;  Dunwright  v.  Philpot,  16  Geo. 
424 ;  Tuberville  v.  Kyan,  1  Humph.  113 ;  Swan  v.  Stedman,  4 
Met.  548 ;  Pike  v.  Bacon,  21  Main^  280 ;  McNaughten  v.  Part- 
ridge, 11  Ohio,  223.  In  the  ease  of  Tuberville  v.  Kyan,  1  Humph. 
313,  (Tenn.)  it  is  held  that  parol  evidence  is  inadmissible  to 
prove  such  authority ;  nor  would  subsequent  acts  of  ratification 
be  sufficient  to  establish  such  authority.  In  Alabama,  an  action 
brought  by  a  partnership,  upon  a  sealed  instrument,  executed  by 
one  of  the  partners  in  the  partnership  name,  is  an  adoption  of 
the  instrument ;  and  the  defendant  cannot  object  that  it  is  not 
the  deed  of  the  partnership.    Dodge  v.  McKay,  4  Ala.  346. 

In  Pennsylvania,  one  partner  cannot  bind  the  other  by  deed 
without  authority  under  seal.  Snyder  v.  May,  19  Penn.  235,  (7 
Harris) ;  though  it  would  appear  from  the  case  of  Taylor  v.  Cor- 
gell,  12  S.  &  E.  249,  (Duncan,  J.)  that  the  subsequent  acknow- 
ledgment of  the  other  partners  will  be  sufilcient.  S.  P.  Fick- 
thom  T.  Boyer,  5  W.  159. 

*The  defendant  by  his  letter  agreed  to  guaranty  to  plaintiff 
any  notes  he  might  endorse  for  his  friend  S.,  to  the  amount  of 
10,000  dollars.  Plaintiff  endorsed  to  the  stipulated  amount  to 
the  bank,  and  when  the  notes  became  due  they  were  taken  up, 

(1)  In  the  case  of  Holland  v.  Teed,  7  Hare,  50,  (Eng.  Ch.  Eop.) 
it  was  held  that  under  a  guaranty  given  to  a  banking  house,  con- 
sisting of  several  partners,  for  the  repayment  of  such  bills  drawn 
upon  them,  by  one  of  their  customers,  as  the  bank  might  honor. 
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11.  As  every  partnership  ceases  to  be  the  same,  if  any 

and  new  notes  signed  by  S.  &  L.,  (whom  he  had  in  the  mean- 
time taken  into  partnership,)  and  endorsed,  were  received  by  the 
bank  in  their  stead.  S.  &  L.  dissolved  partnership,  and  S.,  after 
the  dissolution,  made  a  note  for  the  stipulated  amount,  which 
plaintiff  endorsed,  to  take  up  the  notes  which  had  been  given, 
during  the  partnership,  to  keep  the  original  loan  to  S.  on  his 
notes  endorsed  by  plaintiff.  Plaintiff  now  brings  assumpsit  on 
defendant's  letter  of  guaranty.  Story,  J.  The  original  notes  of 
S.  endorsed  by  the  plaintiff  under  the  guaranty,  were  taken  up 
and  extinguished  by  the  new  partnership  notes,  endorsed  by  the 
plaintiff.  When  once  extinguished,  the  title  under  the  guaranty 
was  gone,  and  a  continuing  liability  could  not  afterward  be  cre- 
ated without  the  express  or  implied  consent  of  the  defendant. 
Eussell  V.  Perkins,  1  Mason's  Rep.  368. 

and  any  advances  they  might  make  to  the  same  customer,  within 
a  certain  time,  the  guaranty  ceased,  upon  the  death  of  one  of  the 
partners  in  the  bank  before  the  expiration  of  the  time  to  which 
the  guaranty  was  expressed  to  extend ;  that  bills  accepted  before 
the  death  of  the  partner,  and  payable  afterwards,  were  within 
the  guaranty.  In  Russell  v,  Perkins,  1  Mason,  370,  Justice  Story 
says :  "  The  guaranty  cannot  be  construed  beyond  the  plain  and 
obvious  import  of  its  language." 

It  is  established  that  contracts  of  suretyship  cannot  be  ex- 
tended by  implication,  but  must  take  effect  according  to  their 
terms.  Straton  v.  Ratsell,  3  T.  E.  366,  370.  Miller  v.  Stewart,  9 
Wheat.  680. 

A  guaranty  given  to  a  firm  consisting  of  three  partners,  is  de- 
termined by  the  retirement  of  one  of  them.  Dry  v.  Davy,  3  P. 
&  D.  349  ;  3  Jurist,  315. 

In  an  action  upon  a  bond,  in  the  condition  of  which  were  the 
words—"  that  if  the  said  Robert  Baldwin,  Charles  Cradock,  and 
William  Joy,  and  the  survivor  or  survivors  of  them,  shall,  &c.," 
(one  partner  Joy  having  retired,  and  the  attempt  being  to  hold 
the  guarantor,  for  acts  of  the  remaining  partners  subsequent  to 
that  event,)  it  was  held,  that  without  some  such  equivalent  terms 
as—"  or  any  or  either  of  them,  or  the  survivor  or  survivors  of 
any  or  either  of  them,"  the  action  could  not  be  sustained  for  a 
default  of  the  remaining  partners,  after  the  retirement  of  Joy. 
University  of  Cambridge  v.  Baldwin  et  al,  5  Mee.  §  W.  §79. 
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alteration  is  made  in  the  parties  composing  it,  so  the  pros- 
pective operations  of  a  guaranty,  given  to  a  partnership,  will 
cease  upon  any  change,  either  by  the  death  or  withdrawing 
of  any  of  the  partners,  or  the  addition  to  a  new  one,  unless 
the  guaranty  itself  contain  some  provision  contemplating 
such  change,  and  continuing  its  operation  to  the  succeeding 

partnership,  (a) 

(a)  See  Appendix,  p.  510. 

In  debt  on  bond  against  the  surety,  the  condition  of  which 
was  that  the  plaintiffs  was  to  accept  bills  drawn  on  them  by  the 
firm  of  John  Cooke  and  Thomas  Cooke,  doing  business  under 
the  firm  of  Cooke  &  Co.,  and  if  the  said  Cooke  &  Co.  shall  remit 
sufi&cient  to  meet  the  plaintiff's  acceptances,  then  the  bond  to  be 
null  and  void,  otherwise  in  force ;  held,  upon  the  death  of 
Thomas  Cooke,  that  the  defendant  could  not  be  held  as  surety, 
after  such  death.  Say  the  court :  "  In  order  to  extend  the  bond 
beyond  this,  it  ought  as  against  the  surety,  to  appear  expressly, 
that  he  proposed  to  render  himself  liable  in  respect  of  advances 
made  to  the  survivor."  It  is  to  be  observed  that  in  this  case  the 
language  of  the  condition  was, — "  the  amount  of  all  such  sums 
as  they,  the  said  J.  C.  &  T.  C,  or  either  of  them,  shall  draw,  &c." 
The  terms,  "  either  of  them,"  says  Best,  J.  in  this  case,  "  can 
only  apply  to  acts  done  by  either  of  them  during  their  partner- 
ship." Simson  v.  Cooke  and  others,  executors  of  William  Pearth, 
1  Bihg.  452,  (E.  C.  L.  Vol.  8.) 

In  Connecticut,  it  has  been  held  that  when  the  guaranty  of 
A.  by  its  terms  made  him  responsible  to  B.,  a  banking  institu- 
tion, for  such  paper  as  should  be  endorsed  by  the  firm  of  S.  M. 
&  G.,  and  held  by  B.,  and  should  indemnify  B.  from  all  loss  in 
consequence  of  holding  paper  endorsed  by  said  firm,  that  upon 
a  dissolution  of  the  partnership,  his  liability  upon  the  guaranty 
would  cease.  New  Haven  County  Bank  v.  Mitchell,  15  Conn. 
207.  The  agreement  in  this  case  was,  "  to  hold  themselves  re- 
sponsible to  the  amount  of  $20,000  to  said  bank,  for  such  paper 
as  may  be  endorsed  by  the  firm  of  Strat,  Gilbert  &  Co.  Storrs, 
J.  says,  "  the  engagement  ig  on  behalf  of  those  persons  collec- 
tively, and  in  the  capacity  of  partnefs,"  It  would  scarcely  be 
claimed  that  the  contract  was  intended  to  embrace  both,  paper 
endorsed  by  them  in  their  partnership,  and  also  in  their  indiAld- 
ual  capacity." 
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The  first  case  in  which  this  is  expressly  decided,  is  that 
of  "Wright  V.  Russell,  (a)  It  was  an  acticMi  of  debt  on  bond, 
which,  after  reciting  that  one  W.  B.  had  agreed  with  the 
plaintiff,  to  serve  him  in  the  capacity  of  a  broad  clerk, 
was  conditioned  for  his  honesty,  &c.,  during  such  service. 
Plea — that  at  the  time  of  making  the  obligation,  the  plain- 
tiff carried  on  the  business  of  a  brewer,  on  his  own  account, 
until  such  a  day,  when  he  entered  into  partnership  with 
one  J.  D. ;  and  that  all  the  time  W.  B.  served  the  plaintiff, 
he  served  him  honestly.  Replication — that  W.  B.  received 
money  on  the  partnership  account,  and  did  not  account  for 
or  pay  the  same :  To  this  replication  there  was  a  demurrer, 
and  joinder.  After  argument,  the  court  said,  "It  is  truly 
said,  that  the  defendant  (the  surety)  ought  not  to  be  bound 
beyond  the  scope  of  his  engagement,  which  was  to  be  answer- 
able for  the  fidelity  of  W.  B.  to  Wright  only,  and  not  to 
"Wright  and  to  any  other  person  or  persons.  The  defendant 
Russell  engaged  for  "W.  B.'s  faithful  service  to  "Wright. 
When  Wright  took  in  a  partner  there  was  an  end  of  the 
obligation.  The  condition  is  confined  to  Wright  only,  and 
the  bleach  assigned  is  for  non-payment  of  the  money  to 
Wright  and  J.  D.,  or  either  of  them,  which  is  not  within  the 
condition.  The  surety  might  have  confidence  in  Wright, 
that  he  would  be  careful  with  respect  to  the  conduct  of 
W.  B.  in  his  office  of  broad  clerk,  which  they  might  not 
have  in  any  partner  with  Wright;  and,  for  any  thing  that 
appears  to  the  court,  the  defendant  Russell  had  no  concep- 
tion of  being  engaged  for  W.  B.'s  fidelity  to  any  other  per- 
son besides  Wright." 

So  in  the  case  of  Myers  and  others  v.  Edge,  {b)  which 

was  an  action  upon  the  following  guaranty. 

(a)  3  Wils.  530.    3  Bl.  Rep.  934. 
(&)  7  T.  E.  254. 
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"  To  Messrs.  Myers,  Fielding,  Ainsworth  &  Co. 

"  If  you  please,  you  may  let  the  bearer,  Thomas  Daxbury, 
have  six  bundles  of  twist  more  than  I  told  you,  and  I  will 
be  answerable  for  them  as  before ;  and  after  this,  I  will  be 
answerable  for  one  pack,  and  no  more ;  so  when  he  pays 
you  for  the  first  half  pack,  you  may  let  him  have  another, 
and  so  on,  till  I  tell  you  to  the  contrary,  and  you  make  the 
invoice  to  us  both." 

Under  this  guaranty,  transactions  were  continued  for 
more  than  a  year ;  during  which  time  AinsWorth  retired 
from  the  partnership  :  and  it  was  held  that  the  surety  should 
not  be  liable  for  any  transaction  that  occurred  afterward. 

Lord  Kenyon,  in  delivering  his  judgment,  says,  "Per- 
haps the  defendant,  when  he  entered  into  this  contract,  had 
great  confidence  in  Ainsworth,  and  thought  that  he  would 
use  due  diligence  in  enforcing  payment  of  the  goods  froin 
Duxbury,  regularly,  as  they  were  furnished ;  at  least,  it  is 
too  much  for  us  to  say,  that  iafter  Ainsworth  ceased  to  be  a 
partner,  the  defendant  would  have  given  the  same  credit  to 
th«  remaining  partners.  We  cannot  say,  that  a  contract, 
that  upon  the  face  of  it,  imports  to  have  been  made  with 
five,  ought  to  be  construed  to  be  a  contract  made  with  fouf 
persons  only.  I  very  much  approve  of  the  case  cited  ftom 
3  Wilson."*(a) 
(a)  The  case  of  "Wright  v.  Russell,  last  cited,  3  Wils.  530. 

^The  case  of  Myers  &  Edge,  is  the  foundation  of  a  similar 
decision,  in  16  Johns.  Rep.  100.  J.  &  E.  gave  a  letter  of  credit 
to  W.,  addressed  to  P.  &  Co. ;  by  which  he  authorizes  W.  to  draw 
on  P.  &  Co.  to  a  certain  amount ;  and  P.  &  Co.  having  dissolved 
their  partnership,  W.  drew  his  bills  upon  P.,  which  P.  accepted 
and  paid.  It  was  decided  that  as  the  goods  for  which  the  bills 
were  drawn  were  furnished  after  one  partner  had  withdrawn 
from  the  partnership,  J.  &  R.,  the  guarantors,  were  not  liable, 
for  sureties  are  not  liable  beyond  the  scope  of  their  engagement. 
The  case  of  Myers  &  Edge,  is  precisely  in  point.  The  letter  of 
21 
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So  in  the  case  of  Strange  and  others,  surviving  partners 
of  Walwyn  v.  Lee,  {a)  the  defendant  had  given  bond  ^o  the 
plaintiffs  and  the  deceased  partner,  who  were  bankers,  con- 
ditioned for  the  payment  to  them  of  all  moneys  advanced  to 
one  B.  B.  at  their  banking-house.  Held,  that  on  the  death 
of  Walwyn  the  obligation  ceased,  and  did  not  cover  future 
advances,  (b) 

Lord  Ellenborough,  in  delivering  his  opinion,  says :  "  The 
court  will,  no  doubt,  construe  the  words  of  the  obligation 
according  to  the  intent  of  the  parties  to  be  collected  from 
them  ;  but  the  question  is  what  the  intent  was  ?  The  defend- 
ant's obligation  is  to  pay  all  sums  due  to  them  on  account 
of  their  advances,  to  Blyth.  Now  who  are  ihem  but  the  per- 
sons before  named,  among  whom  is  Walwyn,  who  then  con- 
stituted the  banking-house,  and  with  whom  the  defendant 
contracted  ?  The  words  will  admit  of  no  other  meaning. 
And,  indeed,  with  respect  to  any  intent,  which  parties  enter- 
ing into  contracts  of  this  nature  may  be  supposed  to  have,  it 
may  make  a  very  material  difference  in  the  views  of  the  obli- 
gor, as  to  the  persons  constituting  the  house  at  the  time  of 
entering  into  obligation,  and  by  whom  the  advances  are  to 
be  made  to  the  party  for  whom  he  is  surety.  For  a  man 
piay  very  well  agree  to  make  good  such  advances,  knowing 

(a)  3  E.  434. 

(6)  In  this  case,  after  the  death  of  Walwyn,  there  had  been  different  changes 
in  the  partnership,  and  one  dissolution  and  re-establishment  announced  in  the 
gazette,    ^ut  the  court  decided  only  upon  the  circumstances  of  the  death. 

credit  deprives  not  the  plaintiff  of  any  of  his  rights,  and  he  may 
have  his  action  against  W.,  for  the  amount  of  his  bills  accepted 
and  paid.    Penoyer  v.  Watson,  16  Johns.  Eep.  100. 

If  a  letter  of  credit  is  addressed  by  mistake  to  John  &  Joseph 
N.,  and  delivered  to  John  &  Jeremiah  N.,  it  will  not  support  an 
action  by  John  &  Jeremiah  N.,  for  goods  sold  by  them  to  the 
bearer  upon  the  faith  of  the  letter  of  credit.  It  is  not  a  written 
contract  between  the  writer  and  John  &  Jeremiah  N.  Grant  v. 
Jfaylor,  4  Oranch's  Eep.  324. 
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that  one  of  the  partners,  on  whose  prudence  he  relies,  will 
not  agree  to  advance  money  impr evidently.  The  characters 
therefore  of  the  several  partners  may  form  a  material  ingre- 
dient in  the  judgment  of  the  obligor,  upon  entering  into  such 
an  engagement." 

So  in  Weston  and  others  v.  Barton,  (a)  a  bond  was  given 
to  five  persons,  reciting  in  the  condition  that  the  obligors 
had  been  applied  to  by  the  five  (naming  them)  in  their 
capacity  as  bankers,  to  accept,  discount,  &c.,  for  C.  and  W., 
which  they  had  consented  to  on  being  indemnified,  and  was 
conditioned  for  the  repayment  of  all  sums,  &c.  advanced  by 
them,  or  any  of  them,  and  for  indemnifying  thevnandeach  of 
them  from  all  loss,  &c.,  incurred  by  them  or  any  of  them  by 
reason  of  their  dealings  and  transactions  as  hankers,  for  C. 
and  W. 

This  indemnity  was  construed  not  to  extend  to  advances 
after  the  death  of  one  of  the  five,  and  a  breach  assigned  in 
the  replication  in  non-payment  of  moneys  advanced  after  the 
death  of  the  partner,  was  held  ill  on  demurrer. 

12.  If  the  frame  and  constitution  of  any  society  or  part- 
nership be  otherwise  materially  altered,  the  prospective 
effect  of  a  guarant}^  previously  given,  will  cease. 

Thus,  in  the  case  of  Dance  and  others  v.  Girdler  and  others, 
executors,  (5)  a  bond  had  been  given  by  the  defendant's  testa- 
tor to  the  plaintiff,  and  several  other  persons  since  deceased. 
Governors  to  the  society  of  Musicians,  payable  to  them  and 
their  successors  as  Governors,  &c.,  conditioned  for  the  fidelity 
of  one  J.  H.  as  their  collector.  The  society  was  after^^ard 
incorporated,  and  it  was  held,  that  the  executors  of  the  obli- 
gor were  not  liable  for  any  default  of  J.  H.,  after  such  incor- 
poration. Sir  J.  Mansfield,  Ch.  J.,  in  delivering  the  judg- 
ment of  the  court,  after  commenting  upon  the  words  of  the 
condition,  and  the  distinction  between  the  state  of  the  society 
(a)  4  Taunt.  67,  3.  (6)  1  N.  E.  84. 
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•beforp  and  after  incorporation,  concludes  as  follows  :  "  It  is 
not  necessary  to  go  through  all  the  cases  that  have  been  re- 
ferred to,  all  of  which  proceed  upon  this  principle,  that  a  sure- 
ty can  only  be  holden  liable,  according  to  the  plain  and  clear 
force  of  his  contract,     The  last  case  of  Strange  v.  Lee,  (a) 
decides  this  point  most  clearly.     And  I  mention  that  case, 
because  one  cannot  deny  that  it  differs  only  in  words  from 
the  case  of  Barclay  v.  Lucas,  {b)    In  Strange  y.  Lee,  one 
of  the  original  partners  was  dead,  and  another  taken  in ;  and 
the  question  was,  whether  the  surety  remained  liable.     The 
court  declared  that  he  was  not.     And  Lord  Ellenborough 
seems  to  have  relied  on  the  death  of  one  erf  the  partners  as 
having  been  alone  sufficient  to  put  an  end  to  tlie  liability^, 
If  that  be  so,  how  much  more  must  the  incorporation  of  a 
society  have  that  effect !     In  the  case  of  the  death  of  one 
partner,  all  contracts  remain  to  the  survivors.     But  that  is 
not  so  where  a  society  of  individuals  is  erected  into  a  corpo- 
ration. It  is  possible  that  Capel  (the  testator),  might  not  have 
objected  to  becoming  security  to  the  corporation  ;  and  that 
there  may  have  been  no  difference  in  the  mode  of  account- 
ing.    But  still  there  might  be  a  difference."     "Without 
entering  into  the  substantial  difference  between  a  voluntary 
and  a  corporate  society,  it  is  sufficient  to  say  that,  according 
to  all  the  cases  that  have  been  cited,  as  well  as  others  that 
might  be  found,  this  surety  was  not  bound  to  answer  for  sums 
received  after  the  charter  of  incorporation,  which  constituted 
a  perfectly  new  body  of  persons  in  the  judgments  of  the 
law."*(l) 

(0)  3  E.  R.  484,  ante.  (b)  I  T.  B.  291,  note  (a)  post.  pi.  13. 

*  Upon  a  letter  containing  this  clause,  "  The  object  of  the 
present  letter  is  to  reqnest  you,  if  conv^ent,  to  furnish  them 
(Messrs,  Stephen  &  Henry  Higginson,)  with  any  sum  they  may 

(1)  It  appeared  in  the  ease  of  Wilson  v.  Craven  and  others,  8 
M.  &  W,  584,  that  in  1833,  a  joint  stock  bank  was  established. 
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13.  But  an  engagement  may  be  framed  to  meet  a  change 
in  a  pa,rtnership,  and  be  afterward  binding  upon  the  obligor 
of  a  bond,  or  other  person,  entering  into  an  engagement  to 
guaranty  either  the  payments  or  fidelity  of  another. 

want,  as  far  as  fifty  thousand  dollars ;  say  fifty  thousand  dollars. 
They  will  reimburse  you  the  amount,  together  with  interest,  as 
soon  as  arrangements  can  be  made  to  do  it ;  and  as  our  embargo 
cannot  be  continued  much  longer  we  apprehend  there  will  be  no 
difficulty  in  this.  "We  shall  hold  ourselves  answel-able  to  you  for 
the  amount."  Held,  that  this  was  not  an  absolute  original  un- 
dertaking, but  a  guaranty  that  it  covered  advances  only  to 
Stephen  &  Henry  Higginson,  (who  were  then  partners)  on 
partnership  account ;  and  could  not  be  applied  to  cover  advances 
to  either  of  the  partners  separately,  on  his  separate  account ; 
that  the  authority  of  the  guaranty  was  revoked  by  a  dissolution 
of  the  partnership ;  and  no  subsequent  advances  made  by  the 
party  after  a  full  notice  of  such  dissolution,  were  within  the 
reach  of  the  guaranty.  Cremer  v.  Higginson>  et  al.  1  Mason's 
Eep.  323. 

by  the  name  of  the  Mirfield  &  Huddursfield  D.  Banking  Com- 
pany ;  that,  subsequently,  a  banking  house  of  the  firm  of  H.  & 
Co.  relinquished  their  business,  and  took  shares  in  this  Company ; 
and  the  title  of  the  company  was  changed  to  the  West  Riding 
U.  B.  Company.  An  action  was  brought  in  the  new  proprietors, 
on  a  guaranty  given  to  the  former  firm,  foi*  advances  made  to 
them  ;  and  held  that  the  suit  could  be  maintained.  The  court 
say,  "  It  is  clear  from  the  act  of  Parliament,  regulating  joint 
stock  banks,  that  the  person  who  is  the  provisional  ofllcer,  either 
represents  the  whole  banking  Company  at  the  time  of  the  action 
brought,  or  he  represents  those  persons  who  constituted  the  bank 
at  the  time  the  contract  took  place ;  that  being  so,  if  it  be  the 
same  bank,  — then  the  public  oflBcer  represents  either  the 
body,  as  constituted  at  the  time  of  action  brought,  or  at  the  time 
of  the  contract  made ;  the  act  applies  to  all  cases  where  it  is  the 
same  lanh.  The  change  of  name,  so  long  as  the  bank  consists 
of  the  same  body,  is  immaterial.  If  indeed,  there  had  been  some- 
thing to  show  that  the  bank  was  differently  constituted,  and  that 
point  had  been  distinctly  made  out,  it  might  have  altered  the 
case,  though  the  court  do  not  say  what  would  have  been 
their  judgment  had  it  been  diflerently  constituted. 
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This  is  admitted  in  all  of  the  above  cases  ;  and  Lawrence, 
J.,  in  that  of  Strange  and  others  v.  Lee,  (ra)  says:  "  A  bond 
may  be  drawn  with  the  condition  now  insisted  on  in  argu- 
ment by  the  plaintiff's  counsel,  for  the  obligor  to  be  answer- 
able, not  only  to  the  present,  but  to  all  futtire  partners  in 
the  house ;  but  that  has  not  been  done  here." 

According  to  this  principle  was  the  previous  decision  in 
Barclay  and  others  v.  Lucas.  (&)     This  was  an  action  upon 
a    bond,    which,   after  reciting  that  the   plaintiffs,  at  the 
recommendation  of  the  defendant  and  another,  had  agreed 
to  take  one  P.  J.  into  their  service  and  employ,  as  a  clerk  in 
their   shop   and    counting-house,    was    conditioned    for  his 
fidelity  in  such  service.     While  P.  J.  continued  in  the  ser- 
vice,   a  new    partner   was  admitted,    after   which  P.    J. 
embezzled    a    sum    of  money,   the   property    of  all    the 
then    partners ;  a  verdict    was  found    for    the  plaintiffs, 
subject  to  the  opinion  of  the  court.     After  argument,  the 
judges  delivered  their  opinions  seriatim.     Lord  Mansfield 
says  :  "The  question  upon  this  case  turns  upon  the  intention 
of  the  parties  at  the  time  of  entering  into  the  contract.     In 
questions  upon  intention,  we  must  look  to  the  subject  mat- 
ter of  the  contract.     It  is  notorious  that  there  are  many 
banking-houses  in  the  city  which  continue  for  generations. 
This  can  only  be  done  by  a  constant  succession  of  partners  ; 
and  even  if  they  should  not  bear  the  same  name  with  the 
first  proprietors,  yet  still  the  house  frequently  continues 
under  the  original  firm."     Then,  speaking  of  the  necessity 
of  employing  clerks,  and  taking  security  for  their  fidelity, 
he  adds  :  "  The  circumstances  of  taking  in  a  new  partner 
makes  no  difference  either  as  to  the  quantity  of  the  business 
or  the  extent  of  the  engagement.     He  continues  to  carry  on 
the  business  of  the  plaintiffs,  and  this  contract  is  co-exten- 

(a)  3  E.  at  page  491. 
Q))  1 T.  R.  291,  note  a. 
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sive  with  his  continuance  in  the  house.  This  is  a  security  to 
the  house  of  the  plaintiffs,  and  no  change  of  partners  will 
discharge  the  obligor.  Thinking  as  I  do  upon  this  subject, 
I  am  glad  to  find  that  there  is  a  material  difference  between 
this  case  and  that  in  the  common  pleas."  (a) 

Wiles,  J.,  concurred  upon  the  same  ground>  adding  an  ob- 
servation upon  the  inconvenience  of  taking  fresh  securities 
upon  every  change  of  a  partner,  and  that  the  introduction 
of  a  new  partner  did  not  increase  the  risk.  He  then  adds  : 
"  I  cannot  say  that  I  accede  to  the  doctrine  laid  down  in  the 
court  of  common  pleas  in  the  case  of  Wright  v.  Eussell,(a) 
to  the  extent  to  which  it  is  there  carried." 

Buller,  J.,  agreeing  that  this  was  a  security  to  the  house, 
adds,  in  commenting  upon  the  case  of  Wright  v.  Eussell : 

"Lord  Ch.  J.  De  Grey  seems  to  rely  much  on  the  taking 
in  a  new  partner,  being  the  plaintiff's  own  act,  and  says  that 
it  determined  the  obligation.  But  I  wish  he  had  gone  far- 
ther, and  said  what  would  have  been  the  case  supposing  there 
had  been  mutual  bonds  ;  the  one  that  the  plaintiff  should 
continue  to  employ  the  clerk;  the  other,  that  the  clerk 
should  act  honestly  if  the  plaintiff  ha.d  taken  in  a  new  part- 
ner, whether  thfey  would  not  still  have  been  obliged  to 
employ  the  clerk :  if  that  would  not  have  discharged  the 
obligation  to  employ,  it  is  decisive ;  for  both  obligations  are 
equally  binding.  Here  the  charge  is  not  increased.  The 
security  is  not  given  for  the  ability,  but  for  the  fidelity  of 
the  clerk.  If  the  construction  contended  for  were  to  pre- 
vail, it  might  equally  be  said  that  if  the  plaintiff's  trade  had 
been  but  300/.  per  annum  at  the  time  of  giving  the  bond, 
they  should  not  increase  it-  without  an  application  to  the 
sureties."  {b) 

{a)  The  before-mentioned  case  of  Wright  7.  Eussell,  8  "Wig.  530. 
(6)  And  might  it  not  be  so  contended?  for  the  increase  of  capital  in- 
creases the  opportnnity  for  ahijsing  the  trust  reposed;  and,  consequently, 
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This  poiat  has  lately  come  again  under  discussion  in  the 
case  of  Metcalf,  Bart  and  others  v.  Bruin,  (a) 

This  was  an  action  of  debt  on  bond,  given  to  the  plain- 
tiff and  four  others,  trustees  for  the  Globe  Insurance  Com- 
pany, conditioned  for  the  honesty  and  faithful  service  of  one 
T.  H.  W.  to  the  said  company,  to  which  there  was  a  plea  of 
performances  and  breaches  assignied  in  the  replication. 

A  verdict  was  entered,  for  the  plaintiff,  and  a  question 
was  reserved  for  the  opinion  of  the  court,  whether,  as  the. 
company  was  not  a  chartered  company,  and  many  of  the 
members  were  changed  by  death  and  transfer  of  their, 
shares  between  the  date  of  the  bond  and  the  breaches:  as- 
signed, the  plaintife  were  entitled  to  recover  at  ajll  upon  the 
bond. 

After  argument,  the  judges  delivered  their  opinion  serta- 
tam,  as  follows : 

the  risk  of  the:  party  engaging  fot  the  fidelity  of  the  party  -vrho  is.  to  be 
so  mtrusted. 

It  may  be  further  obseryed  of  this  case,  that  the  principle  upon  which  it 
was  decided,  namely,  that  the  intention  of  the  parties  is  to  be  considered  and 
given  effect  to,  is. entirely  consistent  with  what  the  judges  have  said  in  most 
Of  the  oases  above  cited'.  But  it  seems  a  question  that  will  admit  of  some 
doubt,  how  far  the  wording,  of  the;  engagement  here  may  fairly,  admit  the  con- 
struction put  upon  it  by  the  court.  This  appears  to  have  been  questioned  by 
Lord  Elleuborough  in  giving  his  judgment  in  Strange  and  others  v.  Lee,  (3  B. 
R.  484,  at  p-  490,)  which  seems  to  be  quite  as  strong  a  case,  and  the  decision 
different.  At  any  rate,  it  would  be  prudent  for  a  party  requiring  such  security 
to  have  it  expressed  in  stronger  terms. 

In  Strange  ami  others  v.  Lee,  the  bond,  after  reciting  that  Blyth  (whoso 
debt  was  to.  be  guarantied,)  was  about  to  open  an  account  with  "Walwyn 
Strange  and  the  other  plaintiflb  as  Us  banlcers,  was  conditioned  for  BlVth's 
payment  to  Walwyn,  Strange  and;  the  other  plaintiffs,  or  eitlier  of  them  of 
all  moneys,  &o.,  due  for  advances  upon  bills,  &o.,  drawn  upon  or  made  pay- 
able at  th^  banking-house  of  Walwyn,  Strange  and  the  other  plaintiffs ;  Which 
woi-dg.  seem  quite  as  strongly  to  express  the  intention  of  the  parties  to  provide 
for  the  security  of  the  house,  and  not  the  individuals,  as  the  words  above  cited 
from  Barclay  and  others  v.  Lncas:  So  in  the  case  above  cited  (pi  m  of 
Myers  and  others  v  Edge,  the  guaranty  was  given,  not  to  the  individuals 
but  to  the  partnerehip  firm,  there  being  five  partners,  and  the  note  beinc  ad' 
dressed  U,  three  of  th^m  hy  name  and  Co.,  which  must  be  presumed  to  have 
been  the  style  of  the  house.  *^^ 

Co)  12  B.  R.  40Q,  2,0.amp>.  R.,422. 
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Loi-d  Ellenborough,  Ch.  J.  "We  cannot  enhance  the 
obligation  beyond  the  terms  of  it ;  the  only  question,  there- 
fore, is  upon  the  fair  meaning  of  the  terms  used  in  it,  and 
we  must  put  upon  the  word  company  the  sense  in  which  the 
parties  themselves  used  it  in  this  instrument.  We  could 
not,  indeed,  invert  the  rules  of  law,  to  enable  persons  to  sue 
as  a  body  or  company,  who  are  not  a  corporation ;  but  here 
the  bond  has  been  given  to  trustees,  who  are  under  no  diffi- 
culty of  suing  upon  it  in  their  own  names. ;  and  the  only 
question  is  as  to  the  description  of  persons  meant  to  be 
designated  under  the  term  '  company.'  I  will  begin,,  there- 
fore, by  translating  that  word  according  to  the  subject-mat- 
ter, namely,  the  Globe  Insurance  Company :  it  meant  a 
fluctuating  or  successive  body  of  persons,  who  should,  from 
time  to  time,  be  carrying  on  the  business  of  insurance  under 
the  name  of  the  Globe  Insurance  Company.  Now,  suppose 
a  bond  given  to  a  trustee,  to  secure  the  performance  of  cer- 
tain services  to  the  commoners  of  such  a  common,  would 
there  be  any  difficulty  in  applying  it  to  the  use  of  the  com- 
moners for  the  time  being,  whoever  they  might  happen  to 
be,  during  the  period  for  which  the  services  were  to  be  per- 
formed ?  There  could  be  no  doubt  of  it.  Now,  the  persons 
constituting  this  company  labored  at  the  time  under  an  im- 
perfection to  contract,  from  the  fluctuating  nature  of  their 
body  ;  and,  therefore,  they  constituted  seven  persons  to  be 
trustees  for  them,  and  whether  those  seven  persons  were 
members  of  the  body  or  not,  is  for  this  purpose  indifferent. 
Those  seven  entered  into  this  contract  for  the  benefit  of  the 
company,  and  if  it  had  not  been  understood  by  the  contract- 
ing parties  that  the  company  therein  mentioned  meant  a 
fluctuating  company,  we  must  suppose  that  they  contem- 
plated that  the  bond  might  probably  be  gone  in  24  hours, 
which  never  could  have  been  meant.     It  must,  therefore, 

have  been  intended  to  secure  the  faithful  performanceof  the 
22 


170  GUARANTIES  TO  FAETNEES. 

service  to  a  succession  of  masters,  who  might,  from  time  to 
time,  constitute  the  company.  Wilkinson  then  was  admit- 
ted into  the  service  of  the  Globe  Insurance  Company,  the 
parties  well  knowing  that  a  body  so  constituted  would  be 
continually  changing  and  fluctuating  :  and  they  looked  to  his 
'  continuance  in  the  service  of  the  said  company,'  which 
could  not  mean  a  continuing  in  the  service  of  the  same 'in- 
dividuals, some  of  whom  might  be  changed  before  the  wax 
on  the  bond  was  cold ;  but  must  have  meant  the  successors 
of  the  persons  so  called  the  Globe  Insurance  Company. 
He  is  then  to  account  to  the  said  company,  that  is,  to  the 
same  successive  body  ;  and  he  is  to  indemnify  '  the  company 
and  the  directors,  and  all  other  members  thereof,  from  all 
losses,  actions,  &c.,  which  may  be  sued  against  them,  or 
which  the  said  company  or  any  member  or  members  thereof 
should  bear,'  &c.,  by  reason  of  his  neglect.  All  this  looks 
to  the  change  which  might  take  place  in  the  body.  There 
is  nothing  contrary  to  any  rule  of  law  in  such  an  agreement. 
A  man  may  -well  agree  to  serve  the  subscribers  to  the  rooms 
at  Bath.  A  contract  with  the  body  itself,  at  large,  would 
not  have  done ;  but  a  contract  with  the  trustees,  for  the 
benefit  of  the  body,  gets  rid  of  all  the  diflSculty.  So,  if  a 
contract  were  made  with  the  commoners  themselves,  of  a 
certain  common,  the  successive  commoners  could  not  come 
into  court  and  sue  upon  the  contract ;  but  a  trust  may  be 
created  for  such  a  body  which  would  extend  to  those  who 
were  successively  clothed  with  the  right  of  the  original 
body.  However  anomalous,  therefore,  the  body  may  be,  if 
we  can  get  at  the  intent  of  the  contracting  parties  in  their 
description  of  it,  there  is  nothing  illegal  in  such  a  contract. 
Nor  does  our  opinion  clash  with  any  of  the  cases  which 
have  proceeded  upon  the  terms  of  the  respective  bonds.  A 
bond  to  A.  cannot  be  extended  to  A.  and  B.,  unless,  as  in 
Barclay  v.  Lucas,  the  terms  of  the  bond  may  be  taken  to 
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explain  such  an  intention.  It  may  be  even  thought  that 
there  was  a  greater  difficulty  in  that  case  than  in  the  pre- 
sent ;  but  I  only  collect  from  it  the  principle  on  which  it 
professes  to  proceed,  which  was  the  apparent  intention  of 
the  parties  at  the  time  of  entering  into  the  contract,  to  pro- 
vide for  a  service  to  a  changeable  body  carrying  on  the 
same  concern.  In  the  present  case  the  intent  appears  very 
clearly  to  look  to  the  service  of  a  iiuctuating  body." 

Grose,  J.  "The  obligors  undoubtedly  meant  to  secure 
the  faithful  services  of  Wilkinson,  to  such  persons  as  should 
be  called  the  Globe  Insurance  Company^  for  the  time  being. 
There  is  no  fraud,  nor  inconvenience,  nor  any  thing  illegal 
in  this :  the  trustees,  therefore,  to  whom  the  bond  is  given, 
may  sue  upon  it :  and,  to  determine  otherwise,  would  be  to 
violate  the  manifest  intention  of  the  parties." 

Le  Blanc,  J.  "The  difficulty  raised  in  the  argument, 
lies,  in  considering  this,  as  if  it  were  a  bond  given  to  the 
company,  and  was  now  to  be  enforced,  in  a  suit  brought  by 
themselves ;  but  that  difficulty  was  gotten  rid  of  by  the 
substitution  of  the  trustees,  as  the  obligees  of  the  bond,  in 
the  place  of  'the  company ;  and  the  only  question  now  is,  as 
to  the  intent  of  the  parties,  in  the  description  of  the  com- 
pany, to  whom  the  service  was  to  be  performed.  Now,  the 
persons  in  contemplation  to  be  secured,  were  the  owners  of 
shares  in  this  company,  which,  from  their  numbers,  must 
necessarily  vary  almost  every  day ;  and,  in  consequence,  the 
obligors  must  have  intended  to  become  bound  for  "Wilkin- 
son's service,  to  such  persons  as  should  be  denominated  the 
Globt  Insurance  Qmipany,  so  long  as  they  continued  owners 
of  shares  in  that  company.  I  can  see  no  objection  to  an 
oblio-ation  to  a  trustee,  conditioned  for  the  faithful  service 
of  one,  to  such  persons  as  should  be  partners  in  Child's 
banking-house,  while  they  continued  partners  ;  and  this  is, 
in  effect,  the  same  thing. 
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Bayley,  J.  "This  bond  must  receive  guch  a  construction 
as  the  parties  meant  it  to  have  at  the  time  they  entered  into 
it :  and,  1  must  consider,  that  they  meant  to  secure  Wilkin- 
son's feithful  service,  to  such  persons  as  the  company,  for 
the  time  being,  should  consist  of.  The  obligation  was  to  be 
co-extensive  with  the  service  which  he  continued  to  perform 
to  the  company,  called  the  Globe  Insiirance  Company.  If 
this  were  not  so^  the  single  change  of  one  out  of  900  per-- 
sons  would  have  put  an  end  to  the  obligation ;  and  the  pro- 
bability was,  that,  in  a  week,  or  a  mouth,  after  the  execu- 
tioni.of  the  bond,  some  one  person  would  drop  ofl".  Now  it 
is  impossible  to  consider,  that,  for  so  short  a  time  only,  the 
continuance  of  the  service  should  have  been  in  the  contem- 
plation of  one  party,  or  the  responsibility  attached  to  it  inj 
that  of  the  other.  In  Barclay  v.  Lucas,  (a)  the  obligation 
was  understood,  as  intended  to  secure  the  service,  to  such 
persons  as  should  become  partners  in  the  same  house  of 
trade.  This  mode  of  considering  the  case  gets  rid  of  the 
difficulty  stated  in  the  argument*  that,  if  it  were  extended 
beyond  the  continuance  of  the  then  existing  members  of 
the  body,  it  should  include  all  who  then  were,' and  should 
thereafter  become  members.:  but  it  means  only  the  com- 
pany; for  the  time  being,  which  gets  rid  of  the  difficulty." 

14.  Another  question  arises  out  of  the  case  of  Barclay 
and  otilers'  v.  Lucas,  namely,  supposing,  from  the  wording 
of  a,  guaranty,  or  other  security,  the  old  partners,  remain- 
ing in  a  firm,  after  a  change,  are  entitled  to  its  prospective 
advantageSi  whether  they  can  recover  m&re  than  their  share 
of  the  partnership  property  ? 

The  breach  assigned  in  that  case  was,  that  P.  J.  received 
a  certain  sum  of  money,  three-fourths  of  which  was  the  pro- 
perty of  the  plaintifi"si  audi  which  three-fourths  he  refused  to 

(o)  Ante,  pi.  13. 
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pay,  .&c.  In  the  case  of  "Wright  t.  Eussell,  (a)  the  bond 
was  given  to  the  plaintiff  only,  and  the  breach  assigned  was, 
the  receiving  a  sum  of  money,  the  property  of  the  plaintiff 
and  his  partner,  which  he  refused  to  pay  over.  It  was  ques- 
tioned by  Gould,  J.,  how  far  this  breach  was  well  assigned; 
and,  according  to  the  report  in  Blackstone,  the  decision 
would  have  gone  upon  this  point,  and  leave  was,  in  con- 
sequence, given,  to  amend  the  replication :  but,  as  the  court, 
according  to  the  report  in  Wilson,  had  expressed  so  strong 
an  opinion,  that  the  engagement  never  could  enure  to  any 
other  person  than  Wright  aloine,  the  pleadings  were  not 
amended,  and  judgment  was  given  for  the  defendant. 

13.  But,  it  seems,  that  if  a  security  be  so  framed  as  to 
protect  not  only  the  party  or  parties  named,  but  the  house, 
(as  is  said  in  Barclay  v.  Lucas,)  or,  not  only  the  present,  but 
oil  futwe  partners,  (as  is  said  by  Lawrence,  J,  in  Strange 
and  othej3s  v.  Lee)  or  the  company,  (as  in  Metcalf  and  others 
V.  Bruin)  in  such  case  all  future  partners  must  be  entitled 
to  tfie  benefit  of  it .;  otherwise,  the  semrity  of  the  house,  as 
it  is  termed,  means  nothing  at  all ;  and  it  is'  only  a  security 
to  certain  persons,  as  long  as  they  continue  in  that  house. 

In  the  case  of  Barclay  v.  Lucas,  (S)  Lord  Mansfield,  Ch. 
S .  and  BuUer,  J.  appear  both  to  be  of  this  opinion.  The 
former  says,  "  I  think  the  plaintiflfe  are  entitled  to  the  whole 
sum  em&ezzled,  and  if  so,  they  are  clearly  entitled  to  less." 
The  latter  says,  "  This  case  is  distinguishable  from  that  in 
the  common  pleas  (Wright  v.  Eussell).  There,  the  breach 
assigned,  was,  for  embezzling  the  whole  partnership  money  5 
and  I  observe,  from  the  report  of  that  case,  that  Mr.  Justice 
GcHiid  lays  much  stress  upon  the  point,  that  the  breach 
assigned  was  for  stealing  the  whole  partnership  money, 

(a)  3  was.  530.    2  BI.  Rep.  934. 

(b)  1  T.  K.  291,  note  (a) 
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■whereas  it  should  have  been  for  the  plaintiff's  money  only,     I 
confess,  /  do  not  see  the  force  of  that  objection." 

Nor  was  any  objection  of  this  nature  raised  in  Metcalf 
and  others  v.  Bruin,  before  cited. 

16.  Difficulties  certainly  appear  in  the  way  of  carrying 
into  effect  the  principles  above  laid  down,  as  to  the  continu- 
ance of  a  guaranty,  after  a  change  in  a  partnership  firm. 
However,  it  cannot  be  denied,  that  a  guaranty,  or  other 
security,  might  be  so  given,  and  have  such  effect,  without 
directly  contradicting  what  appears  to  have  been  the  opin- 
ion of  so  manj'^  judges,  and  going,  very  nearly,  to  contrar 
diet  a  decided  case,  (a) 

17.  So  where  a  guaranty  or  security  is  given  on  the  behalf 
of  one  person,  or  of  certain  persons  constituting  a  partner- 
ship firm,  and  another,  or  others  are  afterward  introduced  or 
other  material  change  take  place  after  which  the  parties  to 
whom  the  security  is  given,  continue  their  dealings,  know- 
ing of  the  change,  there  is  an  end  of  the  security. 

In  this  case  of  Bellain  and  another  v.  Edsworth,  (b)  which 
was  an  action  of  debt  on  bond ;  the  condition  recited  that  P. 
M.  had  for  some  time  acted  as  agent  for  the  plaintiffs  in 
receiving  moneys,  and  would  continue  to  receive  moneys, 
&c.  for  them ;  and  was,  that  the  said  P.  M.  should  give  a 
just  and  true  account  of  and  pay  all  sums,  &c.,  which  he 
should  thereafter  receive  on  account  of  the  plaintiffs. 

Plea  that  P.  M.  did  account  and  pay. 

Eeplication  assigns  several  breaches  in  not  paying  over 
moneys  received  by  P.  M.  on  account  of  the  plaintiffs. 

It  appeared  in  evidence,  that,  pending  P.  M's.  employment, 
he  entered  into  partnership  with  two  other  persons,  and  that 
the  plaintiffs  afterward  employed  him  and  his  partners  as 

(a)  See  Appendix,  No.  VIII. 
(6)  3  Oampb.  53. 


EXECUTORS   AND  ADMINISTRATORS.  175 

their  agents,  and  the  moneys  unaccounted  for  were  received 
after  the  commencement  of  the  partnership. 

Per  Lord  Ellenborough,  Ch.  J.  When  the  plaintiffs  in- 
trusted their  agency  to  the  new  firm,  the  defendant's  responsi- 
bility was  at  an  end.  He  by  no  means  undertook  for  the 
good  conduct  of  any  future  partner  with  whom  P.  M.  might 
associate.  The  recital  and  the  whole  scope  of  the  condition 
show  that  the  suretyship  was  confined  to  P.  M.  individually. 

Of  Executors  and  Administrators. 

18.  An  action  upon  a  guaranty,  given  by  A.  to  B.,  may 
be  brought  by  the  executor  or  administrator  of  B.  (a) 

19.  Or,  it  may  be  brought  against  the  executor  or  ad- 
ministrator of  A.  (b)  (a) 

Also,  in  Roll's  Abridgment,  (c)  it  is  said,  that  "  an  action 
on  the  case  lies  against  the  executor  or  administrator,  as 
well  upon  a  collateral  promise,  as  where  the  promise  is  for  a 
debt." 

And  this  is  confirmed  by  the  case  of  Saymond  v.  Gent,  (d) 
which  comes  immediately  to  the  point  here.  "If  A.  buy 
goods  of  B.,  and  because  B.  distrusts  the  payments  of  A., 
T.  S.  promise  that,  if  A.  does  not  pay,  he  himself  will ;  T. 
S.  dies,  and  the  money  is  not  paid  at  the  day.  The  execu- 
tors of  T.  S.  may  be  charged  in  an  action  upon  the  promise, 
although  it  be  collateral." 

20.  But  this  must  be  understood  to  refer  to  cases  where 
the  debt,  or  duty,  the  payment,  or  performance  of  which  is 
guarantied,  accrued  prior  to  the  death  of  the  party,  by 
or  against  whom  the  action  is  brought. 

<a)  See  Appendix,  p.  500. 
(a)  Com.  Dig.  Adminiatration,  B.  13.    Barker  v.  Parker,  post,  pi.  20. 
(6)  Ibid. 

(c)  1  RoU.  Ab.  14,  pi.  2. 
(O)  1  Roll.  Ab,  14,  pi.  6, 
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Thus,  in  the  case  of  Barker  amd  amother,  executors,  v. 
Parker,  (a)  where  the  executors  continued  the  trade  of  the 
testaltar,  it  was  held,  that  they  were  not  entitled  to  the  bene- 
fit of  a  bond,  given  to  the  Testaior  arid  his  Executors,  con- 
ditioned for  the  fidelity  of  a  clerk  of  the  deceased,  in  his 
business  ;  the  default  of  such  clerk  being  subsequent  to  the 
death  of  the  testator.  But,  it  is  also  admitted  in  the  case, 
that  it  would  Jbave  been  clearly  otherwise,  if  the  default  had 
been  prior. 

21.  There  seems,  however,  no  more  objection,  in  point  of 
law,  to  a  guaranty  being  given  to  extend  to  executors  carry- 
ing on  the  business,  than  to  a  house  of  trade  after  a  change 
in  the  partnership.  There  do  not  appear  to  be  any  cases 
of  the  kind  in  the  books  ;  but  the  reasoning  of  BuUer,  J. 
in  Barclay  v.  Lucas,  (b)  drawn  from  the  supposition  of 
.there  being  mutual  bonds,  one  given  by  the  master,  for  the 
employment  of  the  clerk,  servant,  &c.,  the  other,  by  the 
surety,  for  his  good  conduct,  applies  much  more  strongly 
to  the  ease  of  executors,  than  to  that  of  partners.  For  an 
executor  is  liable,  as  far  as  he  has  assets,  upon  his  testator's 
convenant,  to  maintain  and  instruct  an  apprentice  ;  (c) 
and  the  case  of  a  covenant  servant  does  not  seem  distinguish- 
able from  it.  Nor  do  any  of  those  difficulties  arise,  which 
are  noticed  in  the  case  of  partners,  (d)  as  it  is  clear,  how  a 
guaranty  or  other  security,  must  be  given,  in  such  case,  and 
who  are  the  parties,  by  or  against  whom,  a  remedy  may  be 
sought. 

Op  Assignees. 

22.  A  chose  in  action,  in  the  personality,  cannot  be  as- 
signed  at  common  law.     Therefore,  no  action  could  be 

(a)  1  T.  E.  287. 
(6)  Ante,  pi.  13. 

(c)  Peck's  case,  1  SaJk.  66. 

(d)  See  Appendix,  Ko.  Till. 


ASSIGNEES   OF   BANKRUPTS.  177 

brought,  by  any  assignee,  as  such ;  but  the  assignee  must 
have  proceeded  in  the  name  of  the  assignor,  or  his  personal 
representative,  and  would  stand  precisely  in  the  situation  of 
each,  respectively,  (a) 

23.  Neither  could  an  action  be  brought  against  such 
assignees,  (b) 

24.  There  are  four  kinds  of  assignees  enabled  to  sue  by 
statute,  namely — 

Assignees  of  bail  bonds,  (c) 
And  of  replevin  bonds,  {d) 

But  which  cannot,  either  of  them,  have  any  connexion  with 
the  present  subject. 

Thirdly — Assignees  of  bankrupts. 
Fourthly — Assignees  of  insolvents. 
The  two  latter  will  be  here  considered. 

25.  For  this  purpose,  it  will  be  sufficient  to  state,  gene- 
rally, as  to  their  rights  and  powers,  that  the  assignee  or 
assignees  of  the  bankrupt  or  insolvent,  are  placed  precisely 
in  the  situation  in  which  the  bankrupt  himself  was  at  the 
time  of  the  act  of  bankruptcy,  or  the  issuing  the  commission 
(as  the  case  may  be,)  with  certain  exceptions  in  particular 
cases ;  and  in  which  the  insolvent  was,  at  the  time  of  his 
being  taken  in  execution  :  and,  that,  as  to  the  legal  powers 
then  confen-ed  upon  them,  over  the  bankrupt's  or  insolvent's 
property,  (with  certain  particular  exceptions,)  their  situation 
differs  very  little  from  that  of  an  executor  or  administrator. 

26.  Their  liabilities  are  very  different,  as  no  action  can  be 
brought  against  them,  in  respect  of  any  engagements  of  the 
bankrupt  or  insolvent.  The  remedy  of  a  creditor,  or  other 
person,  to  whom  the  bankrupt  or  insolvent  might  be  liable, 

(a)  4  T.  E.  340,  1;  1  E.  E.  104;  3  "Wils.  27  ;  1  Saimd.  210,  153,  4. 
(6)  3  Wills.  27 ;  4  T.  R.  720. 

(c)  4  and  5  Ann.  c.  16,  s.  20. 

(d)  11  G.  11,0.  19,  s.  28. 
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IS,  to  prove  his  debt  under  the  commission,  or  otherwise  pro- 
ceed, according  to  the  directions  of  the  diflerent  acts  con- 
cerning bankrupts  and  insolvents. 

27.  By  the  law,  as  it  stood  before  the  passing  of  the  Act 
of  the  forty-ninth  of  the  King,  no  debt  could  have  been 
proved,  under  a  commission,  which  had  not  become  due,  be- 
fore the  issuing  the  commission,  unless  it  were  a  debt  aris- 
ing out  of  a  bill  of  exchange,  promissory  note,  or  some  speci- 
alt}'  :  but  that  Act  provides,  (a)  that  all  persons  giving 
credit,  upon  good  consideration,  for  any  money  whatever, 
which  shall  not  be  due  or  payable  before  bankruptcy,  shall 
still  be  admitted  to  prove  upon  deducting  a  rebate  of  in- 
terest. 

This  clause  of  the  act  cannot  be  considered  as  extending 
to  the  case  of  guaranties,  which  must,  therefore,  stand  as 
they  did  before  the  passing  it. 

28.  The  principle,  then,  upon  which  engagements  of  this 
kind  stand,  seems  to  be  this,  that  where  a  party  engaging 
to  secure  the  debt  of  another,  become  bankrupt  before  the 
debt  is  'payable  ;  or,  generally,  if  a  party  engaging  for  any 
performance,  by  another,  become  bankrupt  before  the  fail- 
ure in  that  performance,  no  demand  arising  out  of  such 
engagement,  can  be  proved  under  the  commission,  (a) 

In  the  case  ex  parte  Adney,  (5)  which  was  sent  out  of 
chancery,  for  the  opinion  of  the  court  of  king's  bench,  it 
appeared,  .that,  on  the  10th  day  of  June,  1773,  James  Adney, 
as  broker,  sold  to  G.  H.,  goods,  the  property  of  J.  B.,  and 
gave  him  in  payment  G.  H.'s  note  of  that  date,  payable  in 
five  months.  Afterward,  Adney  applied  to  J.  B.  for  more 
goods  for  G.  H.,  when  J.  B.  told  him,  that  as  G.  H.  was  in- 
debted to  him  as  above,  and  he  had  no  security  but  the  note 

(A)  See  Appendix,  p.  511. 
(o)  49  G.  3,  c.  121,  s.  8. 
(6)  Cowp.  460. 


bankrupt's  estate.  179 

mentioued,  he  should  decline  giving  further  credit.  Where- 
upon, Adney  offered  consideration  of  a  premium  of  1?.  10s., 
to  guaranty  the  payment  of  the  said  note,  which  J.  B.  agreed 
to  ;  and  Aduey  gave  him  the  following  note  : 

"  In  consideration  of  the  sum  of  11  10s.  received  of  Mr. 
J.  B.,  I  hereby  make  myself  answerable  for  the  due  pay- 
ment of  G.  H.'s  note,  dated  the  10th  day  of  June ;  order 
J.  B.  for  306?.  13s.  payable  in  five  months,  and  due  the 
10th  November." 

Before  the  note  became  due,  a  commission  of  bankrupt 
issued  against  Adney ;  G.  H.  did  not  pay  the  note  when 
due ;  and  afterward  he  also  became  bankrupt. 

J.  B.  having  petitioned  the  chancellor  for  liberty  to  prove 
the  debt  of  306?.  13s.  under  Adney's  commission,  his  Lord- 
ship ordered  that  a  case  should  be  made  for  the  opinion  of 
the  judges  of  the  king's  bench :  and  the  following  question 
was  stated. 

"Whether  the  said  engagement,  so  entered  into  by  the 
said  J.  Adney,  is,  or  shall  be  considered,  as  a  debt  due  from 
the  said  J.  Adney,  before  the  date  and  suing  forth  the  said 
commission  against  him,  so  as  to  be  proved  by  the  said 
J.  B.  under  the  said  commission?  or,  whether  the  said 
engagement  is  to  be  considered  as  a  collateral  securitj',  from 
the  said  J.  Adney,  the  bankrupt,  to  the  said  J.  B.,  in  case 
the  said  G.  H.  did  not  pay  the  note,  when  it  became  pay- 
able ;  and  consequently,  a  debt  only  accruing  due  from  the 
said  J.  Adney  to  the  said  J.  B.,  from  the  time  default  was 
made  by  the  said  G.  H.,  in  payment  of  the  note." 

The  court  of  the  king's  bench  were  of  opinion,  that  it 
•was  the  latter,  and  that  the  debt  could  not  be  proved  under 
Adney's  commission. 

This  was  the  case  of  a  simple  guaranty,  without  bond ; 
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and  a  similar  decision  took  place  upon  a  guaranty  by  bond, 
in  tbe  case  of  Alsop  v.  Price,  (a) 

The  defendant  had  entered  into  a  bond,  as  surety  with 
another,  conditioned  for  the  payment,  by  the  other,  of  a 
certain  sum  of  money,  to  the  plaintiff,  on  a  particular  day  ; 
and,  before  that  day,  he  became  bankrupt. 

An  action  being  afterward  brought  against  the  defendant 
upon  the  bond,  he  pleaded  his  bankruptcy;  and  the  ques- 
tion was,  whether  this  demand  were  provable  under  the 
commission :  it  being  admitted,  that,  if  it  were,  it  was  bar- 
red by  the  certificate,  otherwise  not. 

Upon  a  case  reserved,  after  argument,  (in  which  the- pre- 
vious cases  upon  the  subject  are  cited)  and  time  taken  for 
consideration,  Lord  Mansfield  delivered  the  opinion  of  the 
court,  that,  "this  was  not  a  debt  which  could  have  been 
proved  under  the  commission  :  for  the  defendant  was  not 
originally  the  debtor.  It  was  not  a  debt  to  be  paid  by  him 
in,  future  at  all  events,  but  depended  on  the  acts  of  the  prin- 
cipal, viz :  whether  he  did  or  did  not,  comply  with  the 
stipulations  and  conditions  of  the  bond." 

So,  in  the  case  of  Heskuyson  v.  Woodbridge  and  another, 
(6)  the  plaintiff  had  accepted  a  bill  for  300?.,  for  the  defend- 
ant's accommodation,  and  taken  the  following  receipt  for  it. 
"Received  of  Heskuyson  his  acceptance  of  300Z.  due  16th 
of  August,  which  we  promise  to  pay  when  due."  Signed, 
&c. 

On  the  22d  of  July,  the  defendants  became  bankrupts ; 
and  afterward  obtained  their  certificate. 

The  plaintiff  paid  the  bill,  and  brought  his  action  against 
the  defendants  for  the  amount.  The  above  facts  were  found 
by  a  special  verdict,  and  the  plaintiff  allowed  to  recover, 

(a)  Douglas,  155. 

(6)  B.  E.  M.  24  G.  Ill,  cited  in  the  notes  to  Douglas,  p.  161,  second 
edition. 
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because  this  debt  could  not  have  been  proved  under  the 
defendant's  commission. 

Simihir  to  this,  in  substance  and  in  decision,  was  the  pre- 
vious case  of  Chilton  v.  Wiffin  and  another,  (a)  The  prin- 
cipal difference  was,  that  the  plaintiff,  instead  of  paying  the 
money  upon  the  accommodation  bill,  had  been  charged  in 
execution  on  accouat  of  it.* 

29.  But  it  is  admitted  in  all  the  above  cases,  that  if 
before  bankruptcy,  the  time  had  expired  at  which  a  debt 
secured  by  a  guaranty,  became  due ;  or  generally,  if  the 
condition,  upon  which  the  liability  of  a  person  giving  a 
guaranty  depended  had  been  broken ;  and  the  liability  of 
such  person  to  answer  for  the  debt  guarantied  against, 
accrued  before  the  issuing  of  the  commission  against  him, 
that  such  debt  is  provable  under  the  commission. 

30.  But  where  a  guaranty  is  given  in  the  way  of  joint 
bond,  hill,  or  promissory  note,  (the  instruments  mentioned 
in  the  statute,)  which  is  payable  at  all  eomts,  after  the  bank- 
ruptcy, there  it  may  be  proved  under  the  commission  of 
the  surety. 

Thus,  in  the  case  of  Brooks  and  another  v.  Lloyd  and 
another,  {b)  two  had  joined  in  a  bond  for  the  payment  of 
the  debt  of  one  of  them  by  instalments.  After  failure  in 
payment  of  the  first  instalment,  the  surety  became  bank- 
rupt.    The  obligee  neglected  to  prove  under  his  coramis- 

(a)  3  Wils.  13. 
(6)  1  T.  K.  17. 

*The  case  of  the  Mechanics'  and  Farmers'  Bank  v.  Capron, 
(15  Johns.  Eep.  467,)  is  another  example.  The  defendant,  who 
was  an  endorser  of  a  promissory  note,  had  given  in  evidence  on 
the  trial  his  discharge  as  an  insolvent,  made  before  the  note  fell 
due ;  but  the  court  decided  that  it  did  not  protect  him  from  the 
payment  of  the  note — that  at  the  time  of  his  discharge,  he  was 
not  liable  as  an  endorser,  and  his  eventful  responsibility  was 
altogether  contingent. 
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sion;  and  afterward  brought  an  action  against  him  and 
sued  out  execution. 

This  execution  was  set  aside,  upon  motion,  on  the  ground 
that,  in  respect  of  the  plaintiff,  the  two  parties  to  the  bond 
were  both  principals ;  and  the  debt  was  provable  under  the 
statute. 

Upon  the  principle  on  which  this  decision  is  placed,  it  is 
clear,  that  the  bond  would  have  been  equally  provable 
under  the  estate  of  the  surety  had  he  become  bankrupt 
before  the  fii-st  instalment  became  due. 

Also,  in  the  case  ex  parte  Gifford,  {a)  where  a  promissory 
note  had  been  given  by  several  as  a  security  for  moneys 
advanced  to  one  of  them,  all  the  parties  became  insolvent, 
and  no  doubt  was  entertained  but  the  note  (whether  pay- 
able before  the  bankruptcy  or  not)  was  provable  under  the 
estate  of  each  surety. 

31.  It  is  to  be  understood,  however,  that  a  debt  upon 
a  guaranty,  in  order  to  be  provable  under  a  commission, 
must  be  an  undertaking  for  the  payment  of  money  only ; 
and  not  for  the  doing  or  forbearing  to  do  any  other  thing, 
unless  the  demand,  in  respect  thereof,  has,  by  verdict  and 
judgTnent,  or  otherwise,  been  reduced  to  a  certainty.  For 
a  debt,  to  be  proved  under  a  commission,  must  be  a  subsist- 
ing liquidated  debt,  and  not  a  mere  right  of  aclion  far  dam- 
ages; or  (as  Lord  Mansfield  expresses  it,  in  the  case  of 
Boiitflour  V.  Coates,  (5)  a  contingent  debt,  not  reduced  to  a 
certainty,  (c) 

In  the  case  of  Banister  v.  Scott,  (d)  which  was  an  action 
upon  a  covenant  in  articles  of  agreement  to  grant  a  lease, 

(a)  6  Yes.  jun.  734. 

(J))  Cowp.  25. 

(c)  See  Cooke's  Bankrupt  Laws,  o.  6,  s.  13. 

((?)  6T.  R.  489. 
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not  secured  by  a  penalty,  the  defendant  became  bankrupt 
after  a  covenant  broken,  and  obtained  his  certificate. 

The  plaintiff  afterward  brought  this  action.  The  defend- 
ant pleaded  bankruptcy,  and  the  plaintiff"  demurred. 

It  was  held  by  the  court  that  the  plaintiff  was  entitled  to 
recover,  because  his  demand  at  the  time  of  the  bankruptcy 
was  not  a  debt  certain,  but  uncertain  and  unliquidated  dam- 
ages, which  could  not  be  ascertained  without  the  interven- 
tion of  a  jury ;  and,  therefore,  could  not  be  proved  under 
the  defendant's  commission.  See,  also,  the  case  of  Hancock 
V.  Entwisle,  below.* 

32.  As  to  what  shall  be  considered  such  a  reducing  a  de- 
mand to  a  certainty  that  it  may  be  proved,  it  has  been 
decided  that  where  a  guaranty  or  other  security  is  by  bond, 
the  demand  arising  therefrom  is  reduced  to  a  sufficient  cer- 
tainty by  the  breach  of  the  condition  before  bankruptcy, 
and  the  penalty  becomes  a  liquidated  debt,  although  nothing 
be  paid. 

This  was  decided  in  the  case  ex  parte  Cockshott.  (a) 
There  a  bond  had  been  given  by  a  trader  to  indemnify  his 
surety,  and  the  condition  had  been  broken  by  the  surety 
having  been  obliged  to  pay  part  of  the  money  before  bank- 
ruptcy, and  the  rest  after ;  and  it  was  ordered  that  the  whole 
debt  should  be  proved  under  the  commission.  And  it  seems 
fully  admitted  in  the  case,  that  if  the  condition  was  broke 
before  bankruptcy,  though  none  of  the  money  paid  till  after, 
the  whole  debt  would  have  been  provable  under  the  com- 
mission. 

(a)  Bro.  Ch.  Eep.  502. 

*A  discharge  under  the  insolvent  act  of  a  defendant,  who  had 
executed  a  bond  as  surety  for  a  deputy  sheriff,  is  not  a  good  plea 
in  bar  to  an  action  on  the  bond ;  as  the  damages  sustained  in 
consequence  of  the  breaches  of  the  condition  of  the  bond  were 
not  ascertained.    Andrus  v.  Waring,  30  Johns.  Eep.  153. 
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This,  it  may  be  observed,  was  the  case  of  a  surety  proving 
against  the  estate  of  the  principal  ;  but  as  the  demand  arose 
upon  a  counterbond,  the  principle  is  the  same  as  if  the 
bond  had  been  conditioned  for  any  other  thing,  as  well  as 
keeping  the  plaintiff  harmless,  if  the  condition  had  been 
broken,  (a) 

This  pi'inciple  is  admitted  in  the  above  cited  case  of  Ban- 
ister V.  Scott.  And  in  the  case  of  Hancock  and  others  v. 
Entwisle  and  others,  (5)  Lord  Kenyon,  Ch.  J.,  considers  it 
as  established  law,  that  where  a  debt  depends  upon  a  contin- 
gency, it  cannot  be  proved  unless  it  is  secui'cd  by  a  penalty 
which  is  forfeited  at  law  ;  in  which  case  the  court  will  take 
hold  of  the  legal  right  to  give  the  party  a  remedy  under 
the  commission. 

This  expression  of  Lord  Kenyon  is  genei-al  ;  but  query 
whether  all  these  cases  must  not  be  understood  with  refer- 
ence to  money  payments,  and  not  the  performance  or  non- 
performance of  collateral  matters  ?  lu  the  case  of  Goddard 
V.  Vanderheyden,  (c).  It  is  said,  obiter,  by  the  court,  "sup- 
pose a  lessee  ploughs  up  meadow  ground,  for  which  he  is 
bound  to  pay  the  lessor  a  certain  sum  of  money  as  a  penalty, 
can  that  penalty  be  proved  as  a  debt  under  a  commission  of 
bankruptcy  ?  It  cei-tainly  cannot.  Or,  suppose  a  man  be 
bound  in  an  obligation  in  a  certain  sum  to  perform  cove- 
nants, and  the  obligor,  before  he  become  bankrupt,  breaks 
those  covenants,  can  the  obligee  prove  this  as  a  debt  under 
the  commission  ?     Clearly  he  cannot,  (d) 

33.  Wherever  a  party  to  whom  a  guaranty  has  been  given 

(a)  The  question  as  to  stireties  proving  against  the  estate  of  the  prinoipaJ, 
is  mm  at  rest  by  the  statute  29  G.  3,  c.  131,  s.  8,  for  which  see  the  next 
chapter. 

(6)  3  T.  E.  4*1.  See  also  the  cases  ex  parte  Groom,  1  Atk.  115,  and  ex 
parte  Winchester,  1  Atk.  116,  there  citedj 

(c)  3  WiUs.  262,  at  p.  270. 

(d)  Bee  2  Stra.  867,  949,  1043, 1160,  1196. 
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is  nimble  to  prove  the  debt  or  demand  that  may  accrue 
from  it  under  a  commission,  the  banki'upt  will  stiU  remain 
liable. 

This  is  either  decided  or  admitted  in  all  the  cases  last 
cited ;  and  it  is,  indeed,  one  of  the  first  principles  of  the 
bankrupt  laws,  that  the  right  of  the  creditor  to  prove  a  debt, 
and  that  of  a  bauki'upt  to  be  discharged  from  it,  are  co-ex- 
tensive ;  and  that  e  converso,  the  bankrupt  can  only  be  dis- 
charged from  such  debts  as  might  have  been  proved  under 
his  commission,  (a) 

34.  In  cases  of  guaranties  given  to  protect  debts  due  to 
the  bauki-upt,  there  appears  to  be  a  want  of  authority  ;  al- 
though it  seems  impossible  that  the  case  should  not  have 
frequently  occurred.  But  the  general  principle  of  the  bank- 
rupt laws  seems  to  put  assignees  precisely  in  the  situation 
of  executors  and  administrators  in  this  particular  ;  namely, 
that  the  assignees  will  have  the  benefit  of  all  guaranties  or 
other  security  as  to  transactions  which  have  taken  place  pre- 
viously to  the  act  of  bankruptcy  or  commission,  (as  the  case 
may  be,)  whether  then  forfeit,  or  not ;  but  not  as  to  any 

(a)  Ifote.  There  seems  to  be  an  exception  to  this  general  rule  in  the  case 
of  costs  arising  out  of  a  judgment  given  after  the  bankruptcy  upon  an  action 
commenced  before.  It  has  been  decided  that  where  a  plaintiff  becomes  bank- 
rupt after  nonsuit  at  Nisi  Prius,  and  before  the  judgment  of  nonsuit,  that  his 
certificate  discharges  him  fi'om  the  costs  of  such  nonsuit.  Hurst  v.  Mead,  5 
T.  E.  365 ;  Watts  v.  Hart,  1  B.  and  P.  134.  Also,  that  where  a  verdict  is  re- 
covered after  bankruptcy,  upon  a  debt  arising  before,  he  shall  be  discharged 
from  the  costs  as  well  as  the  debt.  Lewis  v.  Piercy,  1  H.  Bl.  29.  And  this 
though  the  action  be  not  commenced  till  after  the  bankruptcy.  WiUet  v. 
Pi-ingle,  2  X.  E.  190.  And  the  .same  has  been  decided  as  to  an  action  for  a 
tnrt,  where  the  verdict  has  been  before  bankruptcy  and  the  judgment  after. 
Longford  v.  EUis,  1  H.  Bl.  29,  note  (a,)  which  case  is  also  cited  in  Cook's 
Bankrupt  Laws,  (3d  Edit.  p.  232,)  by  the  name  of  Langford  v.  Ellis.  But  it 
appears  ii-om  the  case  ex  parte  Hill,  coram  Lord  BIdon,  oh.  2,  N.  E.  191,  note 
(a,)  and  from  the  authorities  there  cited  by  the  Lord  Chancellor,  that  the  court 
of  chancery  would  not  permit  such  costs  to  be  proved  under  the  commission. 
Upon  which  decision  Sir  J.  Mansfield,  Ch.  J.  (in  the  principal  case  of  Willet 
V.  Pringle,  where  this  was  cited,)  observes  :  "  Wlere  a  man  brings  an  action 
against  a  bankrupt,  after  a  commissi(m  has  issued,  he  takes  the  chance  of 
losing  his  costs  in  case  the  debt  should  be  barred  by  the  certificate." 
24 
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prospective  benefit  in  the  case  of  assignees  choosing  to  con- 
tinue the  trade  which  is  sometimes  done  for  the  benefit  of 
the  creditors,  with  their  assent. 

Lastly,  as  to  the  means  by  which  a  guaranty  may  be  en- 
forced, and  how  resisted. 

35.  The  mode  of  enforcing  a  contract  of  guaranty,  is  by 
special  action  upon  the  case.  And  an  action  for  goods  sold 
and  delivered,  or  bargained  and  sold  to  the  defendant,  or 
sold  to  the  defendant,  and  delivered  to  another  person,  or 
sold  and  delivered  to  another,  or  for  money  lent  to  another, 
is  sufficient,  (a) 

It  is  said,  in  anonymous  case,  in  Ventris,  (a)  that  if  A. 
engages  that  B.  shall  pay  for  certain  goods  that  B.  buys  of 
C,  this  is  good  to  charge  him  upon  a  collateral  promise,  but 
upon  indebUatus  assum/psit,  for  it  doth  not  create  a  debt. 

The  case  of  Kent.  v.  Derby,  (5)  seems  to  contradict  this 
position.  It  was  assumpsit  for  goods  sold  and  delivered  to 
A.  at  the  defendant's  request.  In  consideration  whereof 
he  promised  to  pay. 

After  verdict  for  the  plaintifl',  it  was  moved  that  indebi- 
tatus assumpsit  did  not  lie,  as  this  was  a  collateral  promise, 
the  debt  being  from  the  person  to  whom  the  goods  were 
sold.  But  judgment  was  given  for  the  plaintiff,  dissentiente 
Eainsford,  Ch.  J. 

But  all  the  latter  decisions  agree  with  the  doctrine  laid 
down  in  the  text. 

The  case  of  Roger  v.  Eoger,  (c)  was  assumpsit,  as  in  the 
last  case;  and  after  verdict  for  the  plaintiff,  it  was  moved, 
in  arrest  of  judgment,  that,  admitting  there  was  a  promise, 
yet,  it  being  collateral,  it  did  not  make  a  debt,  but  should 

(A)  See  Appendix,  p.  518. 
(a)  1  Ventr.  293. 
(6)  Ibid.  311. 
(c)  2  Yentr.  36. 
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have  been  an  action  on  the  case ;  and  judgment  was 
staid. 

So,  in  Butcher  v.  Andrews,  (a)  which  was  assumpsit,  in 
consideration  that  the  plaintiff,  at  defendant's  request,  would 
lend  the  defendant's  sou  any  sum  of  money,  or  let  him  have 
any  goods  not  to  exceed  5^.  in  the  whole,  defendant  promised 
to  pay,  and  averment  that  plaintiff  lent  the  son  5/.  and  let 
him  have  goods  to  the  amount  of  bl.  Verdict  for  the 
plaintiff  and  3/.  damages.  Upon  motion,  in  arrest  of  judg- 
ment, it  was  held,  "  that  the  declaration  was  nought ;  for, 
the  money  being  lent  to  J.  S.  defendant  cannot  be  obliged 
as  for  a  debt  and  liable  to  an  indebitaius ;  but  to  a  special 
assumpsit,  as  being  but  collaterally  bound  by  his  promise  ; 
for  the  same  money  cannot  be  lent  to  two.  Otherwise, 
had  the  money  been  only  delivered  to  the  son,  at  the  father's 
request,  or  only  had,  and  received  by  the  son,  at  the  father's 
request,  for  then  the  loan  had  been  to  the  father,  quad  nota." 

So  in  Merriott  v.  Lister;  (5)  the  plaintiff  declared,  that 
the  defendant  was  indebted  to  him  for  money  lent  and  ad- 
vanced by  him  to  one  J.  D.  at  the  defendant's  request. 

Upon  motion,  in  arrest  of  judgment,  the  count  was 
held  bad. 

Per  Curiam.  "The  word  lent  is  at,  technical  term,  and 
no  man  can  be  indebted  to  another  for  money  lent,  unless  the 
money  be  actually  lent  to  that  person  himself ;  but  this 
count  alleges  that  the  defendant  is  indebted  to  the  plaintiff 
for  money  lent  to  a  stranger,  James  Dalrymple.  Now  J.  D. 
is  certainly  indebted  to  the  plaintiff,  because  the  money  was 
lent  to  J.  D.,  and  the  law  arises  the  promise  which  is  not 
necessary  to  be  proved  ;  therefore,  if  J.  D.  is  indebted  to 
the  plaintiff  for  this  sum  lent  to  him,  the  defendant  cannot 
be  also  indebted  to  him  for  it  because  there  cannot  be  a 

(a)  1  Salk.  23.    Garth.  446. 
(6)  2  Wils.  141. 


188  '  DECLAEATION — AND   PLEA. 

double  debt  upon  a  single  loan.  This  is  a  special  under- 
taking, or  promise  to  pay  a  sum  of  money  lent  by  the  plain- 
tiff to  a  stranger,  which  the  law  does  not  raise,  and  there- 
fore such  special  promise  is  traversable,  and  must  be  proved  ; 
but  upon  an  indehitatus  assumpsit,  for  money  lent  to  a  de- 
fendant, the  law  raises  the  promise,  which  is  not  traversable, 
and  need  not  be  proved.  In  short,  it  is  absurd  to  affirm  A. 
is  indebted  to  B.  for  money  lent  to  C,  for  the  same  money 
cannot  be  lent  to  two  persons  severally  j  and  so  is  1  Salk. 
Butcher  against  Andrews."  And  the  judgment  was  ar- 
rested. 

The  decision  in  the  two  last  eases  turns  principally  upon 
the  meaning  of  the  term  lent;  but  the  same  observations 
apply  exactly  to  the  term  sold,  which  is  equally  technical. 
And  it  is  equally  absurd  to  affirm  that  A.  is  indebted  to  B. 
for  goods  sold  to  C.  for  the  same  goods  cannot  be  sold  to 
two  persons  severally. 

And,  agreeable  to  this  principle,  is  a  late  decision  at  JSFisi 
Prius,  before  Lord  EUenborough,  in  the  case  of  Mines  v. 
Sculthorp.  (a) 

It  was  an  action  upon  an  indebitatus  assumpsit,  for  goods 
bargained  and  sold,  and  for  goods  sold  to  the  defendant,  and, 
at  his  request,  delivered  to  one  C.  H. 

The  goods  had  been  furnished  to  C.  H.  in  consequence  of 
a  letter  from  the  plaintiff,  stating,  that  he  would  answer  for 
the  payment  of  goods  sent  to  C.  H.  to  the  amount  of  lOOZ. 
for  six  months. 

It  was  objected,  that  indebitatus  assumpsit  would  not  lie, 
and,  that  the  plaintiff  ought  to  have  decLared  specially  upon 
the  guaranty. 

Per  Lord  EUenborough,  Ch.  J.  "The  goods  were  cer- 
tainly sold  to  C.   H.     The  defendant's  undertaking  is  col- 

(a)  2  Camp.  N.  P.  R.  215. 
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lateral,  and  ought  to  have  been  declared  on  specially."   And 
the  plaintiff  was  nonsuited.  (1) 

36.  The  declaration  must,  as  in  all  other  cases,  sufficiently- 
set  out  the  consideration,  the  undertaking,  and  the  breach  : 
but  it  need  not  state,  that  the  agreement,  or  any  memoran- 
dum, or  note  thereof,  was  in  writing,  (a)  (b) 

37.  To  this  action,  if  the  promise  be  not  in  writing,  the 
defendant  may  either  plead  the  statute  of  frauds,  and  that 
there  was  no  agreement  in  vyriting,  touching  the  promise,  as 
was  done  in  the  case  of  Reid  v.  Nash ;  (c)  and  which  was, 
in  all  probability,  done  in  the  case  of  Fish  v.  Hutchin- 
son :  {d)  or  he  may  object  at  the  trial,  as  is  the  usual  mode 
of  proceeding.* 

(0)  1  Saund.  211,  note  2,  Per  Tates,  J.  in  Williams  v.  Leper,  3  Burr.  1890. 
Per  Holt,  Ch.  J.  Anon.  2  Salk.  519. 

(6)  For  a  form  ot  declaration,  adapted  to  various  circumstances,  under 
which  a  guaranty  may  be  given,  see  the  case  of  Lyon  v.  Lamb,  Appendix,  No. 
III.     See  also  Wain  and  another  v.  Warlters,  Appendix,  No.  IX. 

(c)  1  Wils.  305,  ante,  c.  2,  pi.  4. 

{d)  2  Wils.  94,  ante,  c.  2,  pi.  4,  and  see  note  (1)  there. 

(1)  The  action  of  debt  will  be  sustained  upon  a  guaranty  in 
these  words, — ■"  I  guaranty  the  payment  of  the  within  note  to  A. 
for  value  received."  Brown  v.  Bussey,  573 ;  Hall  v.  Eodgers,  7 
Humph.  536. 

It  would  appear  from  the  cases,  that  wherever  the  contract  is 
declared  upon  as  a  guaranty,  the  action  is  special  upon  the  case. 
In  the  case  of  guarantys  upon  promissory  notes,  in  those  States 
where  the  guarantor  may  be  holden  as  a  proper  showing,  or  en- 
dorser by  shgwing  demand  and  notice, — when  the  guarantor  is 
a  payee,  or  holder, — there  is  usually  a  count  declaring  against  the 
guarantor,  as  co-promissor  or  endorser,  and  one  or  more  counts 
declaring  specially  as  upon  a  guaranty.  Strong  Jr.  v.  Eiker,  16 
Vt.  544;  McLaren  v.  Watson's  Bx'rs.  26  Wend.  436,  was  a  special 
action  upon  the  guaranty.  Partridge  v.  Davis,  20  Vt.  500.  In 
Brewster  v.  Silence  (4  Selden,  208,)  the  complaint  describes  the 
note,  the  guaranty  of  the  payment  thereof,  and  the  delivery  of 
the  note  and  guaranty,  and  the  transfer  of  the  same. 

*In  assumpsit,  where  the  declaration  sets  forth  the  agreement 
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38.  But  it  will  be  too  late  after  verdict,  as  it  shall  be 
then  intended  that  the  promise  was  in  writing. 

In  the  case  of  Eann  and  another,  executors,  v.  Hughes, 
administratrix,  (a)  Lord  Ch.  B.  Skinner,  in  delivering  the 
opinion  of  the  judges,  says  :  "It  is  said  that  after  verdict,  if 
it  were  necessary  to  support  the  promise,  that  it  should  be 
in  writing,  it  will,  after  verdict,  be  presumed  that  it  was  in 
writing."     And  this  is  certainly  true. 

(o)  7  T.  K.  350,  note  (o.) 

to  answer  for  the  debt,  &c.,  of  another,  the  defendant  may  plead 
the  statute  of  frauds  specially  in  bar.  Myers  et  al.  v.  Morse,  15 
Johns.  Eep.  435. 


CHAPTER  VII. 

Of  the  Rights  and  Remedies  of  the  Party  ok  Pakties 
giving  a  peomise  of  guaranty  or  other  security  of 
THE  SAME  Nature. 

The  questions  connected  with  this  subject  will  be  con- 
sidered iu  the  following  order  : 

First — How  the  promise  may  be  discharged  ? 

Secondly — What  the  promiser  may  compel  the  promissee 
to  do  for  his  benefit  ? 

Thirdly — Of  the  remedy  of  the  promiser  against  the  per- 
son on  whose  behalf  it  is  given,  his  bail  or  estate. 

Lastly — Of  the  rights  and  remedies  of  co-sureties. 

First — How  a  promise  may  be  discharged  9 

1.  It  has  been  stated,  in  the  commencement  of  the  fifth 
chapter,  that  no  party  shall  be  bound  beyond  the  extent  of 
the  engagement,  which  shall  appear  from  the  expression  of 
the  security  and  the  nature  of  the  transaction  to  have  been 
in  his  contemplation  at  the  time  of  entering  into  it.  To 
that  it  may  be  added  here,  generally,  that  any  act  of  the 
party  to  whom  the  promise  is  given,  which  tends  to  increase 
the  risk  of  the  promiser  or  defeat  his  remedy,  shall  vacate 
the  promise,  (a) 

2.  Therefore,  where  a  creditor  gives  time  to  the  princi- 
pal debtor,  without  knowledge  of  the  surety,  or  otherwise 
varies  the  nature  of  the  security,  the  surety  shall  be  dis- 
charged.* 

(a)  See  Appendix,  p.  517. 

*The  cases  cited  by  the  author  in  illustration  of  this  principle, 
it  will  be  seen,  are  determinations  in  Equity.    It  was  said,  how- 
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In  the  case  of  Nisbit  v.  Smith,  (a)  the  plaintiff  had  joined 
one  Maynard  in  a  bond  to  the  defendant,  for  the  debt  of 
Maynard.  Nisbit  afterward  urged  Smith  to  sue  Maynard 
on  the  bond,  which  he  did,  and  then  consented  to  give  him 
three  years'  time,  without  the  knowledge  of  Nisbit.  Smith 
afterward  sued  Nisbit  upon  the  bond,  upon  which  he  applied 
for  an  injunction  upon  the  grounds  above  stated.  The  only 
point  made  in  this  case  for  the  defendant  was  that,  under 
the  circumstances  of  the  case,  Nisbit  was  to  be  considered  as 
a  principal  rather  than  a  surety  ;  but  Thurlow,  Chan.,  being 
of  opinion  that  he  was  surety  only,  decreed  a  perpetual  in- 
junction. 

So  in  Burke's  case,  (b)  it  was  held  that  the  grantee  of  an 
annuity,  having  given  time  to  the  principal,  had  no  demand 
against  the  surety. 

Upon  the  authority  of  these  cases  was  decided  the  case 
of  Rees  v.  Berrington ;  (c)  and  Lord  Eldon,  Chan.,  in  giv- 

(a)  B.  1789.    2  Bro.  Ch.  0.  579. 

(6)  Cited  in  ea;^ar*e  Gifford,  6  Ves.jun.  809. 

(c)  2  Ves.  jun.  .542. 

ever,  by  Thompson,  J.,  in  delivering  the  opinion  of  the  court  in 
the  case  of  The  People  v.  Jansen,  (7  Johns.  Eep.  333,)  that 
"  whatever  would  exonerate  the  security  in  one  court,  ought  also 
in  the  other.  The  facts  being  ascertained,  the  rule  of  law  must 
be  the  same  in  this  court  as  in  the  court  of  chancery."  He  ac- 
cordingly seems  to  adopt  the  opinion  of  the  Lord  Chancellor  in 
Eees  V.  Berrington,  and  remarks  that  the  doctrine  of  that  case 
clearly  is,  that  "  whether  a  surety  has  been  discharged  or  not,  is 
a  legal  principle,  and  that  if  the  form  of  security  and  mode  of 
proceeding  at  law  would  authorize  an  inquiry  into  the  fact, 
whether  security  or  not  ?  the  defence  would  be  the  same  at  law 
as  in  equity,"  and  adverts  to  the  observation  of  the  Lord  Chan- 
cellor in  that  case,  that  it  was  only  "  the  form  of  the  security 
that  forced  these  cases  into  equity."  The  correctness  of  this 
decision  was  subsequently  supported  by  the  Chancellor  of  New 
York,  in  King  v.  Baldwin,  3  Johns.  Chancery  Eep.  554. 
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ing  judgment,  enters  pretty  fully  into  the  principle  of  the 
decisions  upon  the  subject. 

Eees  was  joint  obligor  as  surety  in  a  bond,  conditioned 
for  the  payment  of  money  by  instalments  at  different 
periods. 

Before  the  second  instalment  became  due,  the  first  being 
still  unpaid,  the  executors  of  the  obligee  agreed  with  the 
principal  to  take  uote^  at  distinct  periods,  different  from 
the  dates  of  the  instalmeifts,  for  the  amount.  Such  notes 
not  being  paid,  an  action  was  brought  against  the  surety. 

He  filed  a  bill  for  an  injunction,  and  upon  the  hearing, 
the  Lord  Chancellor  said : 

"  The  form  of  the  security  forces  these  cases  into  equity  ; 
but  take  it  out  of  that  form,  and  suppose  it,  in  this  instance, 
that  the  plaintiff  was  a  surety  by  a  proper  bond  at  law,  as 
surety  ;  what  is  the  consequence  where  a  man  is  surety  at 
law  for  the  debt  of  another,  payable  at  a  given  day  ?  If  the 
obligee  defeats  the  condition  of  the  bond,  he  discharges  the 
security.  When  they  are  bound  jointly  and  severally,  the 
surety  cannot  aver,  by  pleading,  that  he  is  bound  as  surety  ; 
but  if  he  could  establish  that  at  law,  the  principle  at  law  is 
that  he  hsis  an  interest  in  the  condition,  and  if  the  period 
is  extended,  that  totally  defeats  the  condition  ;  and  the 
consequence  is,  the  surety  is  released  from  his  engage- 
ment. Suppose  a  bond  payable  in  six  months,  with  a 
surety,  he  does  not  become  bound  to  answer  the  pay- 
ment at  twelve  months,  where  it  was  to  be  at  six.  The 
principle  is  a  legal  principle.  In  this  court  they  all  appear 
principals  ;  but  establish  the  fact,  that  he  is  a  surety,  he  is 
surety  to  a  definite,  not  an  indefinite  engagement.  Here, 
upon  the  second  instalment,  the  defendants  have  extended 
the  time  before  that  instalment  became  due.  If  the  time 
is  extended  after  it  becomes  due,  that  makes  a  difference  at 

25 
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law  ;  for,  then  the  bond  has  been  once  forfeited.  It  is  per- 
fectly plain,  from  the  nature  of  the  engagement,  that  the 
plaintiff  became  surety  that  the  debt  should  be  paid,  at  two 
periods :  one  has  elapsed  ;  the  obligee  thinks  fit  totally  to 
change  the  nature  of  the  security  and  the  credit :  he  takes 
notes  ;  gives  a  farther  time  of  payment ;  and  repeats  the 
same  thing  as  to  the  second  instalment,  which  was  not  then 
due :  and,  doing  this,  he  does  this  material  injury  to  the 
surety ;  he  has  a  right,  the  day  "after  the  bond  is  due,  to 
come  here  and  insist  upon  its  being  put  in  suit ;  the  ob- 
ligee had  suspended  that,  till  the  time  in  the  notes  runs 
out ;  therefore,  he  has  disabled  himself  to  do  that  equity 
to  the  surety  which  he  has  a  right  to  demand.  If  the 
application  was  proved,  it  is  a  duty  to  comply  with  it. 
The  defendants  have  put  it  out  of  their  power  to  perform 
that,  which  the  nature  of  the  relation,  between  the  surety 
and  the  person  with  whom  he  is  bound,  requires.  It  is  a 
breach  of  the  obligation  in  conscience  and  honesty  ;  and, 
it  is  not  too  much  to  say,  of  that  obligation,  in  point  of  law. 
I  cannot  try  the  cause  by  inquiring  what  mischief  it  might 
have  done  ;  for  that  would  go  into  a  vast  variety  of  specula- 
tion upon  which  no  sound  principle  could  be  built."  Then 
after  commenting  upon  the  facts,  he  adds,  "  I  do  not  ground 
much  upon  it;  for  the  case  would  be  the  same  if  those 
circumstances  had  not  come  out  clearly  in  evidence.  This 
produces  no  inconvenience  to  any  one ;  for  it  only  amounts 
to  this,  that  there  shall  be  no  transaction  with  the  principal 
debtor  without  acquainting  the  person  who  has  a  great 
interest  in  it.  The  surety  only  engages  to  make  good  the 
deficiency.  It  is  the  clearest  and  most  evident  equity,  not 
to  carry  on  any  transaction  without  the  privity  of  him  who 
must,  necessarily,  have  a  concern  iu  every  transaction,  with 
the  principal  debtor.  You  cannot  keep  him  bound  and 
traiisact  his  affairs,  (for  they  are  as  much  his  as  your  own) 
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without  consulting  him.  You  must  let  him  judge  whether 
he  will  give  that  iudulgeuce  contrary  to  the  nature  of  the 
engagement. 

"  The  authorities  fully  warrant  me  in  this,  though  I  should 
have  granted  the  injunction  even  without  that  strong 
authority  before  Lord  Thurlow ;  (a)  which  is  rather  less 
favorable  for  the  surety.  There,  the  creditor  being  called 
upon  did  put  the  bond  in  suit.  If  he  had  proceeded,  the 
•consequence  would  have  been  only  that  he  would  have  had 
the  person  in  custody  ;  it  would  have  been  no  payment. 
Thinking  that  by  leaving  the  debtor  at  large  and  taking 
a  judgment  against  him,  which  affected  all  his  property,  he 
pursued  a  better  mode,  using  his  discretion,  and  acting 
upon  his  own  account,  he  thought  it  better  to  give  stay  of 
execution,  than  to  have  confounded  the  affairs  of  the  man, 
by  destroying  his  credit  and  holding  him  in  prison.  But 
he  did  it  without  consulting  the  surety  ;  and,  therefore. 
Lord  Thurlow  held,  and  very  rightly,  that  the  surety  was 
discharged.  The  transaction  in  this  case  was  much  more 
mischievous.  After  circumstances  of  communication  that 
showed  great  embarrassment,  great  difficulty,  and  great 
distress ;  indulgence  was,  from  time  to  time,  given,  under 
circumstances  apparently  very  hazardous,  without  any  com- 
munication with  this  man  who  had  so  great  an  interest ;  and 
who,  in  the  interval,  had  given  up  the  fund  which,  probably, 
was  the  inducement  to  him  to  be  the  surety."* 
(a)  The  case  of  Ifisbet  v.  Smith,  above  cited. 

*  A  surety  is  not  discharged  by  the  plaintiflF's  giving  time  to 
the  principal  debtor ;  or  even  by  his  discontinuing  a  suit  com- 
menced against  the  principal,  without  the  privity  and  consent 
of  the  surety,  unless  the  surety  has  explicitly  required  him  to 
proceed  against  the  principal,  or  the  plaintiff  has,  by  some  agree- 
ment with  the  principal,  precluded  himself  from  suing  him. 
Fulton  v.  Matthews,  15  Johns.  Eep.  433 ;  Schubrick's  Executors 
V.  Eussell,  1  Dessausure's  Kep.  315  ;  Pain  v.  Packard,  13  Johns. 


196  BY   GIVING  TIME,  ETC. 

So,  in  the  case  of  Samnell  v.  Howarth,  (a)_a  bill  was  filed 
in  equity  for  relief  and  injunction  against  proceedings  at 
law.  The  defendant  had  engaged  to  guaranty  to  plaintiff 
the  payment  for  any  goods  which  he  might  supply  to  H., 
from  April,  1814,  to  April,  1815. 

Goods  were  furnished  by  plaintiff,  during  that  period  to 
H.  at  certain  credits,  to  be  then  paid  for  in  bills  at  three 
months,  which  were  accordingly  drawn  upon  H.  by  plaintiff, 
and  accepted  by  him,  for  the  several  amounts.  There  bills 
were  afterward  renewed  from  time  to  time,  and  the  fresh  bills 
again  renewed  till  June,  1816,  when  H.  became  bankrupt, 
and  notice  of  action  given  to  defendant.  It  seems  to  have 
been  admitted  in  the  case  that  H.  could  not  have  paid  at 
any  time,  and  the  question  was  whether  defendant  was  dis- 
charged. 

The  Lord  Chancellor.  "  The  rule  is  this,  that  if  a  credi- 
tor, without  the  consent  of  the  surety,  gives  time  to  the 
principal  debtor,  by  so  donig  he  discharges  the  surety  ;  that 
is,  if  time  is  given  by  virtue  of  positive  contract  between  the 
creditor  and  the  principal — not  where  the  creditor  is  merely 
inactive.  And  in  the  case  put,  the  surety  is  held  to  be  dis- 
charged, for  this  reason,  because  the  creditor,  by  so  giving 
time  to  the  principal,  has  put  it  out  of  the  power  of  surety 
to  consider  whether  he  will  have  recourse  to  his  remedy 
against  the  principal  or  not ;  and  because  he,  in  fact,  cannot 

(a)  3  Merrivale,  272. 

Eep.  174.  And  a  demand  by  the  surety  to  sue  the  principal,  will 
not  release  the  surety,  if  the  creditors  offer  to  sue  all  the  obligors, 
and  the  surety  declines  it.  Kutledge  v.  Greenwood,  2  Dessausure's 
Eep.  And  where  the  obligee  took  additional  and  collateral 
security  from  the  principal,  and  even  prolonged  the  time  of  pay- 
ment for  the  additional  security,  it  was  held,  that  the  surety  was 
not  discharged.  Schubrick's  Executors  v.  Russell,  1  Dessausure's 
Eep.  315. 
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have  the  same  remedy  against  the  principal  as  he  would  have 
had  under  tlie  original  contract. 

"  Now  in  the  present  case,  the  creditor  has  been  supplying 
goods  to  the  principal  debtor,  from  time  to  time,  upon  a 
certain  credit,  the  extent  of  which  not  being  expressly  stipu- 
lated between  the  parties,  I  must  take  to  be  credit  giving 
according  to  the  usual  course  of  trade.  The  surety  says,  I 
will  be  answerable  for  the  amount  of  such  goods  as  you  shall 
furnish  during  the  period  from  the  2d  of  April,  1814,  to  the 
2d  of  April,  1815.  It  is  impossible  for  me  to  hold  that  this 
is  an  engagement  by  which  he,  (the  surety,)  has  rendered . 
himself  liable  for  an  indefinite  time  beyond  the  expiration 
of  the  period  limited  for  the  delivery  of  the  goods.  It  can- 
not be  supposed  that  the  plaintiff  meant  he  should  continue 
liable  after  the  2d  ot  April,  1815,  so  long  as  the  defendant 
might  choose  to  renew  the  bills  of  the  principal  debtor. 
You  cannot  contend  in  support  of  such  an  extravagant  prop- 
osition. It  has  been  truly  stated,  that  the  renewal  of  these 
bills  might  have  been  for  the  benefit  of  the  surety  ;  but  the 
law  has  said  that  the  surety  shall  be  the  judge  of  that,  and 
that  he  alone  has  the  right  to  determine  whether  it  is,  or  is 
not,  for  his  benefit.  The  creditor  has  no  right,  it  is  against 
the  faith  of  his  contract,  to  give  time  to  the  principal,  even 
though  manifestly,  for  the  benefit  of  the  surety,  without  the 
consent  of  the  surety."  *t 

*So  where  a  plaintiff  made  a  written  agreement  with  the 
defendant,  in  a  cause  against  whom  he  had  obtained  judgment, 
and  who  was  about  going  to  sea^  that  he  would  not  issue  out 
execution  against  him  for  the  purpose  of  fixing  the  bail  until 

f  If  the  obligee  extend  the  period  of  credit  to  the  principal 
obligor  longer  than  the  parties  contracted  for,  in  the  first 
instance,  against  the  consent  of  the  surety,  the  latter  will  be  dis- 
charged. But  it  must  be  made  clearly  to  appear  that  such 
credit  was  given,  either  expressly  or  impliedly,  against  the  con- 
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3.  A  similar  principle  has  regulated  the  decision  in  the 
cases  of  bills  of  exchange,  the  different  parties  to  which 
may  be  considered  in  the  nature  of  principal  and  surety,  or 
co-sureties  ;  and  are  so  treated  in  the  decisions.* 

after  a  certain  day,  and  the  defendant  paid  the  plaintiff  a  sum 
of  money  in  consideration  of  this  indulgence,  and  this  arrange- 
ment was  without  the  knowledge  and  consent  of  the  bail,  it  was 
held  by  the  Court  of  Errors  of  New  York  to  discharge  them. 
Eathbone  v.  Warren,  10  Johns.  Eep.  597. 

Though  nothing  passes  between  the  bail  and  the  plaintiff  in 
a  cause,  yet  bail  are  considered  by  act  and  operation  of  law,  as 
sureties,  and  are  entitled  to  the  general  principals  relative  to 
sureties,  as  applicable  to  them.    Ibid. 

sent  of  the  surety.  Butler  v.  Hamilton,  2  Dessausure's  Eep. 
389. 

The  acceptance  of  a  common  appearance,  in  a  suit  by  the 
obligee  against  the  principal,  in  consequence  of  which,  the  lat- 
ter executed  an  assignment  to  secure  payment  of  the  debt,  and 
being  thereupon  discharged,  left  the  State,  does  not  discharge 
the  surety.  Commissioners  of  Berks  County  v.  Eoss,  3  Binne/s 
Eep.  30. 

The  indulgence  granted  to  a  principal,  which  is  to  discharge 
a  surety  from  his  engagement,  must  be  of  that  kind  by  which 
the  nature  of  the  contract  is  changed,  or  whereby  the  creditor, 
without  the  consent  of  the  surety,  and  by  his  own  act,  puts  it 
out  ot  his  power  to  enforce  the  payment  of  the  debt  by  his  prin- 
cipal. It  does  not  mean  a  mere  forbearance  to  sue  the  princi- 
pal, which  a  court  of  equity,  on  application  of  the  surety,  might 
direct  him  to  do,  on  pain  of  foregoing  his  claim  against  the 
surety.  Buchanan  v.  Bordly,  4  Harris  &  M.  Henry,  41 ;  Byrne 
V.  Ponug,  3  Dessausure,  604;  Craig  y.  Cox,  2  Bibb.  (Kentucky) 
Eep.  309 ;  Jones  v.  Bullock,  Ibid.  467 ;  Fulton  v.  Matthews,  15 
Johns.  Eep.  433. 

*If  the  holder  of  a  bill  or  note,  compound  with  and  discharge 
the  acceptor  or  maker  unqualifiedly,  he  cannot  afterward  resort 
to  the  other  parties,  to  the  bill  or  note.  Lynch  v.  Eeynolds,  16 
Johns.  Eep.  41.  (Vide  also  Eobertson  v.  Vogle,  1  Dallas'  Eep. 
253.)  But  merely  receiving  partial  payments  from  the  acceptor 
or  maker,  without  releasing  him  does  not  affect  the  liability  of 


StJEETY   BY    A   BILL   OF   EXCHANGE.  199 

In  the  case  of  English  v.  Darley,  [a)  the  plaintiff,  endorsee 
of  a  bill  of  exchange,  having  sued  the  acceptor  to  judg- 
ment and  taken  out  execution  thereon,  accepted  a  sum  of 
money  in  part  payment,  and  took  security  for  the  remainder, 
with  the  exception  of  a  nominal  sum.  He  afterward  brought 
this  action  against  the  defendant,  an  endorser.  The  cause 
was  tried  before  Lord  Eldon,  Ch.  J.,  who  nonsuited  the 
plaintiff  on  the  ground  that  the  defendant  was  discharged 
by  his  act  in  taking  a  new  security  from  the  acceptor ;  and 
upon  motion  to  set  aside  the  nonsuit,  the  court  concurred  in 
Lord  Eldon's  judgment.*! 
(a)  2  Bos.  and  Pull.  61. 

the  other  parties.  Ibid.  If  the  beneficial  holder  of  a  note  agrees 
on  receiving  a  premium  for  delay,  to  wait  a  stipulated  time, 
without  suing  the  maker, 'he  thereby  discharges  the  endorser. 
Hubbly  V.  Brown,  16  Johns.  Eep.  70.  v 

A.  as  agent  of  the  plaintiff,  sold  goods  to  the  defendant,  for 
which  he  took  his  promissory  note,  and  procured  it  to  be  dis- 
counted, and  the  defendant  having  failed,  the  note  was  taken 
up  by  B.  for  the  honor  of  A.  The  defendant  applied  for  his 
discharge  under  the  insolvent  act,  and  B.  became  a  petitioning 
creditor  for  the  amount  of  the  note  which  he  had  taken  up. 
After  the  defendant's  discharge,  the  plaintiff  paid  to  B.  the 
amount  of  the  note,  and  brought  an  action  against  the  defend- 
ant for  so  much  money  paid  to  his  use.  It  was  held,  that  by 
petitioning  with  the  defendant,  and  thus  undertake  to  discharge 
him  from  the  debt,  B.  had  released  the  other  parties  to  the  note; 
and  therefore  the  payment  by  the  plaintiff  to  B.  was  in  his  own 
wrong,  and  gave  him  no  right  of  action  against  B.  Lynch  v. 
Keynolds,  16  Johns.  Eep.  41. 

*But  if  the  holder  of  a  note  release  one  of  several  joint  mem- 
bers, excepting  from  such  liability  as  he  may  be  under  to  the  en- 
dorsers, those  endorsers  cannot  "in  an  action  against  them  by 
such  holder,  set  up  such  release  in  discharge,  because  their 
remedy  against  the  drawers  is  not  at  all  affected  by  it.  Stewart 
v.  Eden,  3  Caines'  Eep.  121. 

f  A  delay  to  sue  the  maker  of  a  note  after  it  becomes  due,  does 
not  discharge  the  endorser.    Powell  v.  AVaters,  17  Johns.  Eep. 


200  SURETY  BY  BILL  OF  EXCHANGE  DISCHARGED. 

The  same  principle  was  admitted  in  the  case  of  Clerk  and 

176.  Vide  also  Stafford  v.  Yates,  18  Johns.  Eep.  327'.  And  if 
the  holder  of  a  note,  after  the  time  of  payment,  and  after  a  suit 
has  been  commenced  against  the  endorser,  release  the  maker  by 
writing  not  under  seal  and  without  consideration,  such  release  is 
void,  and  is  no  defence  in  the  action  against  the  endorser.  Craw- 
ford V.  Millspaugh,  13  Johns.  Eep.  87.  And  if  the  holder  of  a 
promissory  note  be  called  upon  by  the  endorser,  after  the  note 
has  become  due,  to  prosecute  the  maker,  of  whom  the  amount 
might  then  be  collected,  but  who  afterward  becomes  insolvent, 
and  the  holder  neglects  to  do  so,  this  does  not  discharge  the 
endorser ;  for  although  he  is  in  the  nature  of  a  surety,  yet  he  is 
answerable  on  an  independent  contract,  and  it  is  his  duty  to  take 
up  the  note  when  dishonored.  Trimble  v.  Thome,  16  Johns. 
Eep.  152. 

Where  a  deed  of  composition  was  entered  into  between  S.  & 
B.,  debtors,  and  their  creditors,  by  which  the  former  assigned  all 
their  property  to  M.  and  others,  in  trust  for  their  creditors,  who 
by  the  same  instrument  released  S.  &  B.  from  all  their  debts,  &c., 
which  deed  was  executed  by  M.  as  a  trustee  and  a  creditor,  and 
who  was  endorser  of  a  promissory  note  drawn  by  S.  &  B.,  of 
which  B.  &  Sons,  partners  in  trade,  were  holders,  described  in  a 
schedule  of  debts  annexed  to  the  deed  as  due  to  M.,  and  which 
'deed  was  also  executed  by  Gr.,  one  of  the  firm  of  B.  &  Sons. 
Held,  that  the  execution  of  the  deed  by  the  holder  of  the  note 
was  not  a  release  of  M.,  the  endorser ;  for  upon  the  true  con- 
struction of  the  whole  instrument,  M.  having  signed  as  a  credi- 
tor, as  well  as  trustee,  had  thereby  released  all  right  of  action 
against  the  makers,  and  was  to  be  deemed  as  assenting  to  a  dis- 
charge of  the  makers  by  the  holders  also,  with  a  full  understand- 
ing that  his  liability  to  them  as  endorsers  was  not  to  be  impaired. 
Bruen  v.  Marquand,  17  Johns.  Eep.  58. 

It  seems  that  if  the  holder  of  a  note  sues  the  maker,  and  issue 
is  joined  in  the  cause,  and  the  plaintiff  afterward  takes  a  relicta 
et  cognovit,  and  gives  the  defendant  a  stipulation  not  to  issue 
execution  on  the  judgment  entered  on  the  cognovit,  until  a  cer- 
tain day  thereafter,  before  which  day,  according  to  the  course 
and  practice  of  the  court,  the  cause  could  not  have  been  brought 
to  trial  and  a  judgment  obtained,  it  is  not  such  an  indulgence 
or  giving  time  to  the  maker  as  will  discharge  the  endorser.  Hal- 
let  V.  Holmes,  18  Johns.  Eep.  28. 
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others  V.  Devlin,  (a)  which  was  very  similar  in  circumstances 
to  the  lutit  case  ;  but  the  decision  was  contrary,  upon  the 
ground  of  the  defendant  having  assented  to  the  plaintiff's 
taking  security  from  the  acceptor.  Chambre,  J.,  says  in 
that  case:  "The  acceptor  of  a  bill  is  to  be  considered  as 
the  principal  debtor,  and  the  other  parties  as  sureties  only  ; 
the  holder,  therefore,  who  is  the  creditor,  ought  not  so  to 
negotiate  with  the  acceptor  as  to  prejudice  the  remaining 
parties  to  the  bill.  On  this  ground  the  case  of  English  v. 
Darley  proceeded .  If  a  creditor  give  time  to  the  principal 
debtor,  the  collateral  securities  are  discharged,  both  in  law 
and  equit}-." 

So  in  the  case  ex  parte  Smith,  (b)  the  holder  of  a  note 
proved  against  the  estate  of  an  endorsee,  and  afterward  took 
a  composition  of  15s.  in  the  pound  from  the  drawer.  Upon 
application  to  the  court  of  chancery,  the  bankrupt's  estate 
was  held  to  be  discharged  from  any  liability  as  to  that  note, 
and  the  debt  ordered  to  be  expunged. 

And  a  similar  decision  was  made  in  the  same  case,  upon 
a  bill  of  exchange,  which  had  been  proved  under  the  same 
commission,  and  a  composition  afterward  made  with  the 
acceptor. 

In  these  cases  the  Lord  Chancellor  lays  down  the  prin- 
ciple of  the  decision  to  be  entirely  independent  of  any  ques- 
tion of  fraud.  He  says:  "I  am  convinced  that  the  justice 
of  this  particular  case,  if  it  stood  alone,  would  not  require 
me  to  expugn  this  debt.  The  case  made  does  not  impute 
any  fraud  to  the  transaction  of  this  composition  ;  but,  on 
the  contrary,  the  holders  used  all  their  diligence  at  law 
against  the  drawer  of  the  note  and  the  payee,  and  then  made 
the  best  terms  they  could  with  the  acceptor  ;  though,  at  the 
same  time,  they  have  gone  to  the  extent  of  acquitting  him 

(a)  3  Bos.  and  Pull.  366. 
(6)  3  Bro.  Ch.  C.  1. 
26 
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altogether  in  respect  of  the  note.  However,  whatever  may 
he  the  circumstanceSxOf  the  present  case,  I  think,  in  point 
of  precedent,  it  may  be  dangerous  to  say  that  after  such  an 
acquittal  the  holder  may  resort  to  the  endorser's  estate.  It 
is  certainly  open  to  this  sort  of  fraud  :  that  when  the  holder 
sees  that  in  one  way  or  other  he  is  sure  of  his  205.  in  the 
pound,  he  may  favor  an  acceptor  at  the  expense  of  an  en- 
dorser, by  compounding  with  the  acceptor  for  just  so  much 
as  he  conceives  will  be  the  deficiency  under  the  endorser's 
commission.  In  this  view  it  may  be  a  dangerous  precedent, 
and  I  cure  this  danger  by  saying,  generally,  that  the  holder 
of  paper  shall  not  compound  with  the  prior  names  on  the 
bill  but  with  the  consent  of  the  assignees  of  the  posterior 
party.  And  it  is  not  an  answer  to  say  that  if  any  fraud  is 
practiced  in  the  composition,  that  shall  take  it  out  of  the 
general  rule.  It  is  much  better  and  more  convenient  in 
practice  to  have  a  precise  rule  to  go  by,  and  justice  will, 
in  general,  be  better  done  to  all  parties." 

A  similar  question  arose,  lately,  at  JSfisi  Prim,  before 
Lord  Ellenborough,  in  the  case  of  Laxton  v.  Peat,(a)  which 
was  an  action  by  the  endorsee  against  the  acceptor  of  a  bill 
of  exchange. 

The  bill  was  drawn  by  one  Hunt,  and  accepted  for  his 
accommodation  by  the  defendant.  The  plaintiff  gave  value 
for  it,  but  had  notice  of  the  circumstances  of  its  orio-inal 
formation.  When  it  became  due,  he  received  part  payment 
from  Hunt,  and  gave  him  time  to  pay  the  remainder  with- 
out the  concurrence  of  the  defendant. 

For  the  plaintiff  it  was  contended  that  the  defendant  was 
still  liable  for  such  part  of  the  sum  mentioned  in  the  bill  as 
remained  unpaid.  Although  the  drawer  might  be  dis- 
charged, by  the  holders  giving  time  to  the  acceptor,  it  had 

(a)  2  Camp.  N.  P.  E.  185. 
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been  decided  that  nothing  would  discharge  the  acceptor  but 
satisfaction  of  the  bill,  or  an  absolute  renunciation  of  all 
claim  upon  him  in  respect  of  it.  (a) 

Lord  Ellenborough  :  "This  being  an  accommodation  bill, 
Avithin  the  knowledge  of  all  the  parties,  the  acceptor  can 
only  be  considered  a  sm-ety  for  the  drawer  ;  and  in  the  case 
of  simple  contracts,  the  surety  is  discharged  by  time  being 
given,  without  hi^  concurrence,  to  the  principal.  The  defend- 
ant's remedy  over  is  materially  affected  by  the  new  agree- 
ment iuto  which  the  plaintiff  entered  with  the  drawer  after 
the  bill  was  due.  The  case  is  exactly  the  same  as  if  the  bill 
had  beeu  drawn  by  the  defendant  and  accepted  by  Hunt  in 
consideration  of  a  debt  due.  According  to  many  authori- 
ties, the  defendant,  upon  that  supposition,  would  have  been 
discharged  by  the  time  given  to  Hunt;  and  the  principle 
of  the  authorities  applies  with  equal  strength  to  the  facts 
actually  given  in  evidence,  {b) 

So  in  the  Ciuse  of  Smith  and  others  v.  Beckett,  (c)  an 
action  was  brought  on  a  promissory  note  drawn  by  Henry 
Canning,  payable  on  demand,  to  the  defendant  or  order, 
and  by  him  endorsed.  This  was  deposited  with  the  plain- 
tiffs, who  were  bankers,  as  a  security  against  advances  to  be 

(a)  Dingwall  t.  Duuster,  Dougl.  247. 

{h)  1.3  E.  E.  186. 

(f )  The  following  note  is  subjoined  to  the  case  in  CampbeU's  Reports : 

"  Vide  Ellis  v.  Galliudo,  Diragl.  250,  (n.)  Ex  parte  Smith,  Co.  Bl.  168, 
Ed.  5.  There  is  a  good  deal  of  coutradiction  and  confusion  in  the  books  upon 
the  question  which  of  the  two,  the  drawer  or  acceptor  of  a  bill  of  exchange, 
is  to  be  considered  the  principal  debtor,  and  which  the  surety.  The  old  cases, 
looking  to  the  cousideratiou  which  passes  from  the  payee  to  the  drawer,  treat 
the  acceptor  as  a  stranger,  only  collaterally  liable  ;  but  in  modem  times  the 
courts  seem  to  be  more  influenced  by  the  peculiar  nature  of  the  contract  cre- 
ated by  a  bin  of  exchange,  and  as  the  drawer  cauuot  be  resorted  to  until  the 
acceptor  has  made  default  in  analogical  reasonings  concerning  their  respective 
rights  and  liabilities,  the  latter  is  now  generally  pointed  out  as  the  principal, 
and  the  former  as,  the  surety." 

But  it  is  observed  by  Lord  EUenborough,  in  the  principal  case,  that  in  an 
accommodation  hill  the  drawer  must  rather  be  considered  as  the  piincipal,  and 
the  acceptor  as  the  siurety. 
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made  by  them  to  Canning,  they  knowing  that  no  value  had 
been  given  for  the  note. 

Upon  receiving  the  note  and  others  of  a  similar  descrip- 
tion, the  plaintiffs  made  advances  to  Canning  for  six  months, 
and  afterward  renewed  them  without  any  communication  to 
the  defendant. 

Canning  became  bankrupt,  upon  which  the  plaintiffs 
made  a  demand  of  the  amount  of  the  note  in  question  from 
Canning,  which  was  not  paid,  and  immediately  brought  an 
action  against  Beckett  without  notice  of  the  demand  and 
non-payment. 

Upon  the  trial  at  Guildhall,  Lord  Ellenborough  non- 
suited the  plaintiffs  for  want  of  having  giving  due  notice, 
and  upon  motion  in  court  the  nonsuit  was  confirmed,  par- 
ticularly as  it  appeared  that  there  hud  been  a  renewal  of  the 
advances  without  any  communication  with  the  defendant, 
and  that  if  notice  had  been  given  by  plaintiffs  to  defendant 
that  they  would  not  trust  Canning  longer,  he  might  have 
taken  measures  for  his  own  security.  (1) 

4.  But  the  circumstances  of  giving  time  to  the  principal, 
being  a  discharge  of  the  surety,  has  been  held  not  to  extend 
to  the  case  of  a  surety  in  a  replevin  bond,  (a) 
(a)  See  Appendix,  p.  527. 

(1)  In  case  the  contract  upon  which  the  guarantor  is  holden, 
is  under  seal, — as  in  the  case  of  a  bond— the  English  and 
American  authorities  are  conflicting  upon  the  question,  whether 
the  contract  made  between  the  creditor  and  principal,  which  in 
other  respects  would  be  sufi&cient  to  discharge  the  surety,  must 
also  be  under  seal. 

The  English  Courts  require  that  this  contract  be  of  equal  dig- 
nity with  the  original  agreement,  to  be  available  to  tlie  suretv 
as  a  defence  at  law.  Davey  v.  Prendergrass,  5  B.  &  Aid.  187 ; 
Ashbee  v.  Pidduck,  1  Mee.  &  W.  564 ;  Donnelly  v.  Dunn,  2  Bos. 
&  P.  45 ;  Moore  v.  Bowmaker,  6  Taunt.  399 ;  Aldrich  v.  Harper, 
10  Bing.  118 ; — also  in  a  late  case,  Kitson  v.  Julian,  4  Ellis  & 
Blackburn,  853  (83  E.  C.  L.)  the  doctrine  was  treated  as  settled. 
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In  the  case  of  Moore  v.  Bowmaker,  (a)  the  action  was 
(a)  2  Taunt.  379. 


The  replication  in  the  case,  set  up  a  parol  agreement  between 
the  obligee,  principal,  and  sureties  of  a  bond,  to  extend  the 
liabilities ;  and  the  court  said  that  it  would  not  have  that  effect. 
In  equity,  however,  such  a  parol  contract  may  be  enforced. 
Blake  v.  White,  1  Y.  &  C.  (Exch.  Cases,)  430. 

In  an  action  for  damages  caused  by  the  breach  of  a  covenant, 
accord  and  satisfaction  may  be  plead  as  to  the  damages ;  but 
while  the  covenant  is  unbroken,  it  cannot  be  discharged,  except 
by  an  instrument  also  under  seal.  Kaye  v.  Waghorn,  1  Taunt. 
428;  Snow  v.  Franklin,  1  Lutw.  358;  Blake's  Case,  6  Eep.  43; 
Alden  v.  Blogue,  Cro.  Ja.  99;  Neale  v.  Sheffield,  Cro.  Ja.  354; 
Cabe  V.  Jameson,  10  Ired.  193 ;  N"ixon  v.  Long,  11  Ired.  428. 

The  same  rule  is  applied  by  the  English  Courts  to  a  matter 
of  record,  as  a  recognisance ; — in  such  case,  a  parol  agreement 
will  not  be  sufficient  to  discharge  the  obligation  entered  into  by 
the  record.     Bultul  v.  Jarold,  8  Pri.  467. 

The  decisions  of  our  American  Courts  are  not  uniform  upon 
this  question.  In  the  case  of  the  United  States  v.  Howell,  4 
Wash.  R.  622-3,  it  was  held,  that  a  parol  agreement  might  be 
shown  by  the  surety  in  an  action  on  a  bond  against  him  as  a 
defence  in  discharge  of  the  bond.  The  case  of  Davey  and  others 
v.  Prendergrass,  above  referred  to,  was  noticed  by  the  court,  with 
the  remark,  that,  "  if  the  court  meant  to  lay  it  down  as  law,  that 
a  surety  in  a  bond  conditioned  for  the  payment  of  money,  or  the 
performance  of  certain  acts,  by  a  third  person,  cannot  be  dis- 
charged from  his  obligation,  except  by  some  instrument  of  equal 
dignity,  I  must  be  permitted  to  dissent." 

Such  parol  contract  may  also  be  plead  as  a  discharge  in  North 
Carolina,  Walters  v.  Walters,  12  Ired.  28 ; — in  Virginia,  Shiftlett 
v.  Hnmane  Society,  7  Gratt.  297 ; — in  Maine,  Deavitt  v.  Savage, 
4  Maine,  72 ; — -in  New  York,  Langworthy  v.  Smith,  2  Wend. 
587  ;  2  Boot,  347.  (Conn.) 

The  contrary  doctrine  is  held  in  Alabama,  Sorrell  v.  Craig,  8 
Ala.  560; — South  Carolina,  Lewis  v.  Bell,  3  Strob.  256.  In  this 
case  a  receipt  importing  the  discharge  of  a  bond,  held  an  insuffi- 
cient defence  to  an  action  on  the  bond.  In  Miller  v.  Elliott,  1 
Smith,  Ind.  Eepts.  267,  on  a  bond  for  the  non-performance  of 
certain  acts,  parol  leave  and  license  held  not  a  good  plea.    Wil- 
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brought  against  the  defendant  as  surety  ia  a  replevin  bond. 

liams  V.  Ferrill,  7  Hump.  (Tenn.)  551 ;  Tate  v.  "Wymond,  7  Black. 
240.  In  the  case  of  Locke  v.  The  United  States,  3  Mass,  446 ; 
decided  after  the  case  of  U.  S.  v.  Howell,  4  Wash.  E.  623, 3,  cited 
above.  Story,  J.,  held,  in  an  action  on  a  bond  given  to  the  Post 
Master  General  for  the  receipts  of  money  at  obligor's  oflBce,  upon 
plea  that  an  order  had  been  made  by  the  obligee  for  the  reten- 
tion of  the  money  until  drawn  for  by  means  of  which  the  pay- 
ment of  the  money  was  delayed  until  after  the  removal  of  the 
obligee  from  office, — that  a  waiver  by  parol  could  not  vary  the 
obligation  of  a  specialty. 

If  the  obligation  is  in  the  form  of  a  bond,  joint  or  joint  and 
several,  on  which  the  surety  is  holden,  or  it  does  not  appear  from 
the  face  of  the  instrument  that  the  person  is  a  surety,  the  surety 
is  Compelled  in  the  English  and  many  of  the  American  Courts, 
to  proceed  in  equity.  It  is  said  that  the  form  of  the  security  re- 
quires it.  The  surety  therefore  files  his  bill  for  an  injunction 
upon  the  proceedings  at  law, — ^if  such  proceedings  have  been  com- 
menced,— as  in  the  cases  of  Nesbit  v.  Smith,  Burkes'  Case,  and 
Eussell  V.  Bennington,  referred  to  in  the  text.  Ashbee  v.  Pid- 
duck,  Mee.  &  W.  564 ;  Devens  v.  Boss,  10  Gratt.  (Va.)  252 ;  Do- 
zier  V.  Lea,  7  Hump.  520 ;  Derby  v.  Adams,  9  Yerg.  52 ;  Sprigg  v. 
Bank  of  Mount  Pleasant,  10  Pet.  237.  The  surety  in  most  of 
the  American  Courts  may  make  his  defence  at  law,  whatever  may 
be  the  form  of  the  security. 

In  the  language  of  Harris,  J.,  in  Scheroppel  v.  Shaw,  3  Com. 
452.  "  Courts  of  law  and  of  equity  are  governed  by  the  same 
principles  in  ascertaining  whether  a  surety  has  been  discharged 
by  any  thing  done  by  the  creditor.  Defences  of  this  character, 
whatever  they  may  once  have  been,  are  no  longer  the  subject  of 
exclusive  equity  jurisdiction.  Now  the  same  facts  which  will 
exonerate  the  surety  from  the  Hability  in  equity,  will  constitute 
a  sufBcieu  t  defence  at  law."  In  Viele  v.  Hoag,  24  Vt.  51,  the  court 
say,  "  that  the  liability  of  sureties,  is  governed  by  the  same  princi- 
ples at  law  as  in  equity ;  and  probably  with  few  exceptions  the 
same  considerations,  which  are  suflicient  in  equity  to  discharge 
the  surety,  will  be  available  for  the  same  purpose  at  law."  This 
was  a  case  from  chancery,  and  the  court  extended  "  the  same  re- 
lief and  exercised  the  same  powers  in  behalf  of  sureties  that  were 
exercised  before  jurisdiction  of  this  subject  was  entertained  at 
law."    Also  Vilas  &  Baooii  v.  Jones,  &  Pieroy,  1  Com.  282. 
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After  the  execution  of  this  bond,  another  replevin  cause  was 

It  is  well  settled  that  this  contract  must  have  a  sufiBcient  con- 
sideration ; — there  must  be  something  more  than  a  mere  act  of 
indulgence,  which  impairs  no  rights  of  suit.  Philpot  v.  Brian t,  4 
Bing.  717 ;  Chitt.  on  Bills,  (3  Am.  Ed.)  417  ;  Wright  v.  Simpson, 
6  Yes.  734;  Brichwood  v.  Annis,  5  Taun.  614;  Clark  v.  Wilson, 
3  Mees.  &  W.  208 ;  Crowhurst  v.  Lanrack,  163  L.  &  Eq.  E.  500 ; 

Brown  t. ,  37  L.  &  Eq.  E.  573 ;  Hall  v.  Constant,  3  Hall, 

185. 

In  Binagar's  Administrator  v.  Phillips,  1  Monr.  B.  383,  Mar- 
shall, J.  says,  "  The  principal  question  in  this  case  is,  whether  a 
surety  is  released  by  an  indulgence,  granted  to  the  principal 
debtor,  upon  an  agreement,  or  rather  a  mere  verbal  assent  to 
give  indulgence  for  a  specified  time,  at  t]\e  request  of  the  prin- 
cipal, without  any  consideration  real  or  apparent,  without  any 
new  security  taken,  or  even  contemplated,  and  without  the 
knowledge  or  assent  of  the  surety  ?  This  is  perhaps  the  first 
occasion  on  which  this  court  has  been  called  upon  to  decide 
the  question  as  to  the  release  of  the  surety,  in  the  precise  form 
in  which  it  has  just  been  stated ;  but  the  doctrine  involved  has 
been  discussed  iu  this  and  other  courts,  and  the  plain  principle 
to  be  deduced  from  these  decisions  is,  that  the  surety  is  released, 
~  when  by  an  arrangement  between  the  creditor  and  principal 
debtor,  without  his  consent,  his  right  to  compel  the  creditor  to 
the  immediate  coercion  of  the  debt  from  the  principal,  or  what 
is  the  same  thing  in  effect,  his  right  to  make  immediate  pay- 
ment to  the  creditor,  and  in  his  name,  and  right  to  coerce  pay- 
ment from  the  principal  is  impaired,  and  that  he  is  in  such 
cases,  released,  because  his  right  as  above  specified  is  impaired 
by  the  arrangement,  when  the  creditor  is  thereby  precluded  from 
immediately  coercing  the  debt."  Cooper  v.  Fisher,  7  Marsh. 
J.  J.  396 ;  King  v.  Baldwin,  3  John.  Ch.  Eep.  556 ;  McLemoro  v. 
Powell,  13  Wheat.  554;  Norton  v.  Eobertson,  4  Mon.  491;  Eob- 
ertson  v.  OfFut,  7  Mon.  540;  Creath  v.  Sims,  5  How.  U.  S.  193; 
Kleen  v.  Cuvier,  14  111.  337 ;  Eeynolds  v.  Ward,  5  Wend.  501 ; 
Bank  of  Ithaca  v.  Ives,  17  Wend.  501 ;  Norris  v.  Crummie,  3 
Eand.  328.  Held  in  this  case,  that  indulgence  granted  by  a 
creditor,  to  the  principal  debtor,  will  not  discharge  the  sureties, 
unless  the  creditor  shall  have  bound  himself  in  law,  or  in  equity, 
not  to  pursue  his  remedy  against  the  principal,  for  a  definite 
length  of  time.    Alcock  v.  Hill,  4  Leigh,  633 ;  Wheeler  et  al.  v. 
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pending  between  the  same  parties,  in  which  the  same  tenant, 

Washburn,  34  Vt.  294;  Hunt  v.  Bingham,  et  al.  2  Pick.  581; 
Olippinger  t.  Crops,  2  W.  45. 

That  this  understanding  must  amount  to  a  legal  contract,  it 
is  as  necessary  in  proceedings  in  equity,  as  at  law.  The  agree- 
ment to  enlarge  the  time  of  performance,  usually  applies  to 
contracts  for  the  payment  of  money.  Such  were  the  cases  cited 
in  the  text, — for  the  payment  of  money  by  bond,  oh  bills  of 
exchange  and  promissory  notes.  The  most  of  the  cases  will  be 
found  now  to  arise  upon  contracts  of  guarantors,  and  sureties 
of  notes,  and  bills  of  exchange.  Endorsers  upon  notes,  and 
both  drawers  and  acceptors  of  bills  of  exchange,  will  be  found  to 
come  within  the  rules,  applicable  to  guarantors  and  sureties ; — 
and  the  same  rule  which  applies  to  guarantors  in  terms,  applies 
to  endorsers,  with  the  exception  of  the  rule  of  demand  and 
notice,  which  is  not  always  applicable  to  the  case  of  guarantors, 
strictly  so  termed. 

Upon  such  contracts,  a  payment  of  that  which  is  already  due, 
is  not  considered  a  sufficient  consideration.  Bailey  v.  Adams,  10 
]Sr.  H.  162;  Crowhurst  v.  Lanrack,  16  E.  L.  &  Eq.  500,  and  note. 
In  the  ca/se  of  Bailey  v.  Adams,  the  principal  paid  a  part  of  the 
note  after  it  was  due,  and  asked  the  holder  of  the  note  to  wait 
on  him  for  the  balance.  The  holder  thereupon  agreed,  upon 
such  payment,  to  wait  until  the  next  September, — a  little  more 
than  six  months, — Held,  insufficient.  The  court  say,  "  a  pro- 
mise by  the  creditor  to  delay  without  any  new  promise,  or  agree- 
ment by  the  principal,  in  relation  to  the  interest,  and  without 
any  other  consideration,  does  not  bind  the  principal  any  further 
than  he  was  bound  before.  He  may  still  pay  the  note  when  he 
pleases,  and  if  he  may  do  so,  the  surety  may  do  so  likewise." 

Also,  in  the  case  of  Jenkins  v.  Clark,  7  Ham.  72,  the  language 
of  the  court  is,  "  where  a  debt  is  due,  an  offer  from  the  creditor 
to  the  principal  debtor,  that  if  he  will  pay  half  the  debt,  he  will 
wait  awhile  for  the  balance,  is  not  such  a  giving  time  as  dis- 
charges the  surety,  since  there  is  neither  a  consideration  nor  a 
time  fixed  in  the  proposition." 

In  the  one  case,  the  time  of  postponement  was  limited,  and 
the  other  not ;  but  the  argument  was  held  invalid,  for  the  want 
of  a  consideration  for  the  delay,  and  the  court  in  Jenkins  v. 
Clark,  could  have  construed  the  time  for  delay,  to  mean  a 
reasonable  time. 
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•without  the  knowledge  of  the  surety,  and  now  defendant, 

lu  Gahn  v.  Niemarrier,  11  Wend.  316,  it  was  held,  that  an 
agreement  to  wait  for  a  time  limited,  when  the  debt  and  interest 
were  to  be  paid,  was  not  binding,  and  therefore  did  not  discharge 
the  surety.  N.  held  the  mortgage  and  bond  of  G.,  which  was 
due.  A  note  payable  in  thirty  days,  not  negotiable,  for  the  prin- 
cipal and  interest,  was  taken.  Nelson,  J.,  says, — "  It  appears  to 
me,  upon  principles  perfectly  settled,  the  creditor  was  not  bound 
by  tliis  note,  so  far  as  the  interest  in  dispute  is  involved.  It  is 
not  negotiable,  and  ranks  no  higher  than  a  simple  contract,  in 
point  of  obligation,  and  is  in  no  way  to  be  distinguished  from  it, 
except  it  imports  upon  its  face  a  consideration  ;  but  which  may 
be  explained.  Mrs.  N.  held  the  bond  and  mortgage,  of  Gahn, 
for  the  same  debt,  and  which  at  the  same  time  was  due.  The 
giving  of  the  note,  therefore,  was  of  no  benefit  to  her,  for  she 
already  had  a  higher  security.  For  the  same  reason,  it  was  no 
injury  to  Gahn.  He  was  already  liable  for  the  same  debt  on  his 
bond.  There  was,  therefore,  no  consideration  of  benefit  on  the 
one  side,  or  harm  on  the  other,  to  give  efiect  to  the  implied  pro- 
mise of  delay  relied  upon." 

The  Court  cite  the  case  of  Philpot  v.  Bryant,  1  Moore  and 
Payne,  754,  as  being  in  point,  and  clearly  enunciating  this  prin- 
ciple, and  the  reasons  for  its  support     (See  same  post.) 

Same  doctrine  in  Viele  v.  Hoag,  24  Vt.  48.  The  creditor  agreed 
to  suspend  his  claim  for  one  year,  in  consideration  that  the 
debtors  would  purchase  a  certain  lot  of  wool  for  cash,  and  pay 
$400  on  the  note,  together  with  the  interest  due ;  the  note  being 
due  and  unpaid.  Held,  that  it  did  not  prevent  the  creditor  from 
bringing  suit,  and  therefore  did  not  interfere  with  the  rights  of 
the  surety. 

The  case  of  Philpot  v.  Bryant,  1  M.  &  P.  754,  above  referred  to, 
wasinfavorof  the  endorser  against  the  drawer  of  a  bill  of  exchange. 
Shortly  before  the  bill  became  due,  the  acceptor  died,  and  the 
•  bill  was  dishonored.  About  twelve  months  afterwards,  it  was 
agreed  between  the  executrix  and  the  endorser,  that  if  she  would 
pay  the  interest  regularly,  he  would  give  a  reasonable  time,  — 
the  interest  was  regularly  paid.  Held,  that  the  plaintiff  recover, 
on  the  ground,  "  that  the  alleged  agreement  to  give  time,  was  not 
binding  on  either  of  the  parties,  and  therefore  did  not  suspend  the 
plaintiff's  right  to  proceed  at  any  time  against  the  representatives 
of  the  acceptor. 
27 
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gavfe  a  cognovit  subject  to  a  reference  of  all  differences  in- 

This  case  proceeded  upon  the  ground,  that  the  acceptor  was 
the  principal  debtor,  and  the  drawer  and  other  parties  to  the  bill, 
sureties  only.  It  is  expressly  stated  by  Best,  J.  that,  "  The  ac- 
ceptor of  a  bill  of  exchange  is  the  principal  debtor.  All  the 
other  parties  to  the  bill  are  sureties  that  the  acceptor  shall  pay 
the  bill,  if  duly  presented  to  him  on  the  day  it  becomes  due."    jl 

The  case  of  the  Arundel  Bank  v.  Globe,  referred  to  in  the 
previous  case,  was  the  case  of  a  contract  between  the  holders  and 
the  acceptor  of  a  bill,  to  extend  the  time  for  a  definite  period  in 
consideration  of  the  payment  of  interest,  and  the  court  of  King's 
Bench  held,  as  no  fresh  security  was  taken,  the  agreement  was 
without  consideration,  and  therefore  did  not  discharge  the  drawer. 
That  the  giving  time  to  the  principal,  will  discharge  the  surety, 
held  in  Manly  v.  Boycot,  18  E.  L.  &  Eq. 

The  decisions  generally  accord  with  the  foregoing  cases ;  but  in 
the  State  of  New  Hampshire  the  court  have  taken  a  different 
view  of  this  question,  and  held,  that  a  promise  made  after  money 
is  due,  for  the  payment  of  the  amount  dae  at  a  subsequent  time 
limited,  constitutes  a  binding  agreement,  and  will  discharge  the 
surety.  Bailey  v.  Adams,  10  N.  H.  163.  Say  the  court  —  Green, 
J.  The  agreement  to  pay  simple  interest,  may  be  a  sufBcient 
consideration,  for  such  a  contract  to  delay,  if  there  is  in  the 
contract  to  delay,  a  stipulation  by  which  it  is  secured  to  the  credi- 
tor. As  for  instance,  if  the  creditor,  the  note  being  due,  should 
agree  with  the  principal  to  delay  the  payment  six  months,  on 
the  consideration  that  the  principal  proniised  to  pay  the  interest 
for  that  period  of  time,  this  would  be  a  contract  for  a  suflBcient 
consideration.  The  promise  to  pay  the  interest,  under  such  cir- 
cumstances, would  bind  the  principal  to  the  payment  of  it  for 
the  period  agreed  upon,  and  thus  secure  the  creditor  a  right  be- 
yond what  he  had  before,  even  if  the  note  contained  a  promise 
to  pay  interest;— because  the  debt  being  due,  the  principal  or 
surety,  before  the  new  agreement,  might  pay  it  at  any  time,  and 
the  original  contract,  therefore,  did  not  secure  the  creditor  interest 
for  a  single  day  to  come."  Wheat,  v.  Kendall,  6  N.  H.  507  8  • 
N.  H.  Savings  Bank  v.  Ela,  11  N.  H.  335.  '    ' 

Also  the  payment  of  money  upon  a  note  before  it  became  due, 
vi^as  held  in  the  following  cases— being  a  benefit  to  the  creditor  — 
to  be  a  good  consideration  for  the  promise.  Pynnel's  case,  5  Co 
117;  Co.  Litt.  213;  Bailey  v.  Adams,  10  N.  H.  162;  Crosby  v" 
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eluding  the  former  actioQ  of  replevin,  with  an  express  stipu- 

Wyatt,  10  N.  H.  318;  Austin  v.  Dorwin,  21  Vt.  38 ;  Wheeler  v. 
Wheeler,  11  Vt67,  (Collamer,  J.)  N.  H.  Savings  Bank  v.  Colcord, 
15  N.  H.  119. 

Though  the  interest  paid  be  usurious,  the  consideration  is 
held  good.  Austin  v.  Dorwin,  21  Vt.  44 ;  referred  to  and  affirmed 
in  Turrill  v.  Boynton,  33  Vt.  150 ;  in  which  case  the  court  quote 
the  language  of  Chancellor  Walworth,  in  Vilas  &  Jones,  10 
Paige,  76.  "The  Statute  prohibits  the  taking  of  usury,  and 
subjects  the  party  receiving  it  to  indictment  and  punishment, 
but  there  is  no  law  forbidding  the  borrower  or  debtor  froni  giving 
what  he  pleases,  and  there  is  no  reason  why  he  should  be  deprived 
of  the  benefit  of  an  agreement  extending  the  time  of  payment 
of  his  debt  when  the  contract  is  executed  on  his  part  by  the  actual 
payment  of  the  consideration  for  such  extension."  Wheat,  v. 
Kendall,  6  N.  H.  504 ;  Miller  v.  McCan,  7  Paige,  451 ;  Duncan  v. 
Eeid,  S3  Moore,  382;  Kyle  v.  Bostick,  10  Ala.  589 ;  — otherwise 
if  the  usurious  interest  is  not  paid,  though  the  delay  is  really 
given.  Gilder  v.  Jeter,  11  Ala.  256 ;  Scott  v.  Hall,  6  B.  Mon. 
285 ;  Duncan  v.  Eeed,  8  B.  Mon.  382. 

The  case  of  Vilas  v.  Jones,  10  Paige,  76,  has  since  been  over- 
ruled by  Vilas  &  Bacon  v,  Jones  &  Piercy,  1  Com.  286.  The 
court  hold,  that  whether  there  be  a  promise  bo  pay  usury,  or 
usurious  interest  have  been  actually  paid,  it  will  make  no  differ- 
ence ;  in  either  event  the  contract  by  their  Statute,  (Stat,  1837,) 
is  declared  absolutely  void. 

With  regard  to  Bills  of  Exchange,  prima  faoie  the  acceptor  is 
considered  the  principal,  and  the  drawer  and  endorser,  the  surety 
or  guarantor.  Story  on  Bills,  sec.  425 ;  544,  Philpot  v.  Bryant, 
4  Bing.  717;  Chitty  on  Cont.  534;  Black  v.  Cuflfee,  3  Seld.  284; 
Manly  v.  Boycott,  (18  E.  L.  &  Bq.) 

In  some  of  the  American  cases  the  parties  will  be  bound  by 
the  character  which  they  assume  upon  the  bill.  Bank  of  Mont- 
gomery V.  Walker,  9  Serg.  &  Eawle,  223 ;  Oxford  Bank  v.  Lewis, 
8  Pick.  458 ;  Commercial  Bank  v.  Cunningham,  24  Pick.  270, 
275  ;  Bank  of  Montgomery  County  v.  Walker,  12  S.  &  B.  382. 
These  cases  adopt  the  rule  of  Pentum  v.  Pocock,  5  Taun.  192, 
which  is  opposed  to  the  opinion  of  Lord  Ellenborough  in  Saxton 
V.  Peat,  2  Camp.  N.  P.  E.  185,  and  to  the  case  of  Smith  v. 
Beckett,  13  E.  E.  186,  also  decided  by  Lord  Ellenborough,  both 
of  which  are  referred  to  in  the  text  and  stated  as  enunciating  the 
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latiou  that  the  former  sureties  should  not  thereby  be  dis- 
chiuged,  but  that  no  proceedings  in  that  cause  should  be  had 
pending  the  reference. 

true  rule.  See,  also,  Story  on  Bills',  555,  sec.  43:3,  and  note ; 
Yates  V.  Donaldson,  5  Md.  389. 

In  other  cases  it  is  held  that  in  the  case  of  an  accommodation 
bill,  within  the  knowledge  of  all  the  parties,  the  acceptor  can 
only  be  considered  a  surety  for  the  drawer.  Saxton  v.  Peat,  2 
Camp.  185 ;  Philpot  v.  Bryant,  4  Bing.  717 ;  Oolcott  v.  Haigh, 
3  Camp.  381 ;  Hall  y.  Wilcox,  1  Mood.  &  Bob.  58.  Held,  in 
31  "Wend.  504,  that  when  an  individual  becomes  party  to  a  bill, 
at  the  request  and  for  the  benefit  of  another,  the  relation  of  prin- 
cipal and  surety  exist,  and  must  be  regarded  by  all  other  parties 
as  holders,  affected  with  notice.  This  rule  is  treated  as  adopted, 
but  the  establishment  of  which  is  to  be  regretted  both  in  Eng- 
land and  this  country,  in  Pitts  v.  Congdon,  3  Com.  354. 

Judge  Story,  in  Story  on  Bills,  557,  sec.  434,  leaves  it  as  still 
an  unsettled  question — one  upon  which  the  authorities  are  in 
conflict  with  one  another;  but  says:  "There  seems  a  strong  in- 
clination in  the  more  recent  authorities  to  the  doctrine  that  the 
rights  of  all  the  parties  to  the  note  are  in  respect  to  the  holder 
and  his  acts,  governed  by  precisely  the-  same  rule,  whether  the 
note  be  one  for  the  accommodation  of  any  of  the  parties  or 
not." 

In  a  recent  case,  (1853,)  Manley  v.  Boycot,  (18  L.  &  Eq.  E.) 
the  court  held  that  the  bona  fide  holder  of  a  note  cannot  be  pre- 
judiced by  knowledge  that  the  acceptor  or  maker  is  surety,  when 
there  is  no  specific  agreement  at  the  time  when  he  takes  the  in- 
strument to  receive  it  from  the  acceptor  or  maker  as  surety  only. 
The  pleas  alleged  knowledge,  but  no  agreement  at  the  time  of 
taking  the  note.  Campbell,  C.  J.,  said :  "  We  entirely  approve 
of  the  decision  of  Fentum  v.  Pocock,  overruling  Saxton  v.  Peat, 
(both  above  referred  to,)  and  of  the  subsequent  decisions  of  the 
same  class.  But  cases  in  which  it  can  be  proved  that  at  the  time 
when  a  note  was  made,  or  a  bill  was  accepted  and  handed  over 
to  the  payee,  the  maker  or  acceptor  being  only  a  surety,  the  payee 
knowing  this  fact  agreed  to  receive  it  from  the  maker  or  accep- 
tor as  surety  only,  may  admit  of  a  different  consideration,  and 
consistently  with  our  judgment  it  may  be  held  in  such  cases  that 
the  maker  or  acceptor  is  discharged  by  time  being  given  to  the 
principal  debtor." 
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Upon  the  present  action  being  commenced,  it  was  moved 
to  set  aside  the  proceedings,  on  the  ground  that  the  defend- 
ant by  giving  time  to  the  plaintiff  in  replevin,  had  thereby 
discharged  the  sureties. 

Per  Cur.  "  The  principle  was  adopted  in  the  court  of 
chancery,  that  if  a  creditor  give  time  to  his  principal  debtor 
without  notice  to  the  surety,  the  latter  no  longer  remains 
liable  to  the  debt.  The  courts  of  law  in  late  days  have 
acted  on  the  same  principle,  and  applied  it  to  the  case  of 
bail ;  for  when  the  plaintiff  has  given  time  to  the  principal 
the  bail  lire  put  in  a  new  situation,  for  as  the  plaintiff  could 
not,  during  that  time,  take  the  defendant,  so  neither  can  the 
bail,  whose  right  grows  out  of  the  plaintiff's.  But  what  is 
the  present  case  ?  Sureties  in  replevin  cannot  at  any  time 
take  the  goods  of  the  plaintiff  and  restore  them  to  the 
avowant.  As  to  the  other  part  of  the  case,  the  agreement 
between  the  plaintiff  and  defendant  to  refer  resembles  a  rule 
to  refer  the  quantum  of  damages,  and  there  the  bail  are 
answerable  for  the  amount.  This  has  no  resemblance  to  the 
cajse  where  the  bail  are  prevented  fi-om  rendering  their 
principal,  and  theiefore  there  is  no  ground  for  the  applica- 
tion." (1) 

5.  But  it  seems  that  a  creditor  may  compound  with  a 
surety  or  otherwise  take  security  from  him  without  discharg- 
ing the  principal  or  co-sureties,  (a) 

In  another  case  ex  parte  Smith,  (6)  A.  and  B.  borrowed 

(a)  But  if  the  decision  in  the  case  of  Barclay  v.  Gooch  he  correct,  the 
taking  a  promissory  note  from  the  surety  for  the  debt  of  the  principal  dis- 
charges the  principal  as  to  the  creditor,  before  payment  of  the  note.  See 
App.  12. 

(6)  1  P.  TV.  237. 

(1)  The  sureties  in  a  replevin  bond  do  not  Stand  in  the  same 
relation  to  the  defendant  in  replevin  as  ordinary  sureties  do  to 
the  creditor  or  obligor.  Clark  v.  Niblo,  6  Wend.  236 ;  Bostwick 
Y.  Atkins,  3  Oom.  50.- 
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money  from  C.  upon  their  bond.  B.  became  bankrupt. 
Afterward  C.  sued  A.  to  judgment*  and  took  him  in  execu- 
tion on  a  caputs  ad  satisfaciendum  ;  but  discharged  him  on 
payment  of  part.  He  afterward  preferred  his  petition  to 
the  Chancellorj  to  be  admitted  to  prove  his  bond  against  the 
estate  of  B^ 

He  was  allowed  to  prove  one  moiety  only  against  the 
bankrupt's  estate  ;  but  it  was  said  by  Lord  Harcourt,  Chan., 
that  if  Bi  had  borrowed  all  the  money  in  which  case  A.  had 
been  only  a  surety;  C.  should  have  proved  for  the  whole. 

In  the  case  ex  parte  Gifford,  {a)  three  persons  had  signed 
a  promissory  note,  as  sureties  ;  and  as  a  collateral  security 
for  a  fourth,  who  also  signed  it. 

The  principal  debtor,  and  two  of  the  sureties  became 
bankrupts ;  and  the  holder  of  the  note  proved  against  all 
three  estates*  Afterward,  an  action  was  brought  against  the 
remainder  surety,  who  became  insolvent,  and  compounded 
with  his  creditors,  at  4s.  in  the  pound  ;  to  which  composi- 
tion the  holder  assented.  It  was  then  moved,  on  the  part 
of  the  creditors  of  the  other  tWo  sureties,  that  the  debt, 
proved  against  their  estates^  should  be  expunged  ;  but  not 
allowed.  Although  it  seems  that  it  would  have  been  other- 
wise, if  the  compromise  had  been  made  with  the  original 
creditor.  (1) 

(0)  6  Tes,  jun.  733. 

(1)  In  White  v.  Hopkins,  3  WattS;  &  Serg.  99,  held,  that  a  release 
of  the  drawer,  is  not  a  discharge  of  the  acceptor  without  satis- 
faction or  payment  of  the  debt,  —  and  so  the  taking  of  a  note 
for  part  of  the  amount  from  the  drawer,  is  not  a  discharge  of 
the  acceptor. 

The  discharge  of  the  guarantor  of  a  bill,  will  not  discharge 
the  party  for  whom  the  guaranty  was  given.  Tonebeckbee  Bank 
v.  Stratton,  7  Wend.  429 ;  Yates  v.  Donaldson,  5  Md.  389 ;  Lord 
V.  Staples,  3  Foster,  448 ;  Edgerly  v.  Emerson,  3  Poster,  555 ; 
Smith  V.  Steele,  35  Vt.  437.    In  this  case  the  surety  had  received 
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6.  If  the  creditor  part  with  any  lien,  or  other  legal  means, 
■which  he  may  have  in  his  hands,  of  reiml)ursing  himself, 
the  surety,  or  guarantee,  shall  not  be  liable. 

ample  security  for  the  amount  of  the  debt,  and  the  creditor  had 
made  a  contract  with  the  principal  for  the  payment  of  the  debt 
without  his  knowledge  or  consent;  the  court  held,  that  one  who 
has  received  the  amount  of  the  debt  in  money  from  his  principal, 
is  clearly  the  principal  after  he  so  receives  it,  and  would  there- 
fore be  estopped  from  setting  up  as  a  defence,  such  contract. 

Held  in  Mortland  v.  Himes,  8  Barr.  365,  that  the  release  of  a 
surety  after  joint  judgment  against  him  and  his  principals,  does 
not  discharge  the  principal  from  the  payment  of  the  judgment. 
Effect  of  Judgment  upon  Surety's  Rights. 

The  cases,  upon  the  effect  of  a  judgment  obtained  against 
principal  and  surety,  are  conflicting.  In  the  following  cases  it 
was  not  determined  that  the  equities  of  the  surety  were  terminated 
by  a  judgment  against  both.  Deberry  v.  Adams,  9  Yerg.  53 ; 
Fargo  V.  Herter,  3  Denio,  157 ;  same  principle  in  Mortland  v. 
Himes,  8  Barr.  365. 

It  was  also  held  in  Mashall  v.  Aiken,  35  Vt.  338,  —  "  that  a 
judgment  upon  a  note  operates  as  a  merger  of  the  note  and  at 
law  it  becomes  so  far  conclusive  upon  the  parties  to  it  as  to 
exclude  a  defence  growing  out  of  the  relation  of  principal  and 
surety."  The  doctrine  of  this  case  is  affirmed  in  Herrick  v. 
Orange  County  Bank,  37  Vt.  584.  In  this  case  a,  judgment  had 
been  obtained  against  certain  others  who  were  principals  upon 
a  note,  and  the  complainant,  who  was  surety.  Execution  issued, 
and  it  was  charged  in  the  complaint  of  audita  querela  that  prop- 
erty to  a  large  amount  of  the  principals,  which  had  been  attached 
upon  service  of  the  writ,  was  released  from  such  attachment,  by 
neglect  in  causing  the  execution  to  be  levied  within  the  time 
required  by  statute.  The  court  say  —  "  whether  a  court  of  equity 
would  grant  relief,  under  the  circumstances  of  this  case,  we  ex- 
press no  opinion  as  the  question  is  not  properly  before  us.  The 
case  referred  to  (Mashall  v.  Aitken),  is  an  authority  that  this 
remedy  at  law  cannot  be  resorted  to  upon  the  matters  stated  in 
tlie  declaration." 

On  the  contrary,  in  Brown  v.  Eiggins,  3  Kelly,  405,  it  was  held, 
that  the  relation  of  principal  and  surety  continues  after  judg- 
ment against  both,  and  any  act  of  the  creditor  which  increases 
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Thus  in  the  case  of  Law  v.  East  ludia  Company,  (a)  the 
plaintiff  had  become  bound,  with  one  W.  T.,  in  a  bond  con^ 
dilioiied  for  W.  T.'s  faithfuUy  accounting  with  the  company. 
W.  T.  died.  The  company  at  first  claimed  a  large  balance 
against  his  administrators  ;  but  afterward  one  of  the  Com-  ^ 
pany's  officers,  upon  further  investigation,  declared  the  bal- 
ance to  be  the  other  way,  paid  over  without  the  knowledge 
of  the  company  a  sum  of  money  to  W.  T.'s  administrators ; 
and  permitted  W.  T.'s  effects  to  be  sent  to  England.  But 
the  bond  was  not  given  up. 

It  appeared  afterward,  that  the  balance  was  in  fact,  against 
W.  T.'s  administrators,  to  an  amount  rather  less  than  the  sura 
paid  over  ;  whereupon  they  compelled  the  plaintiff,  who  was 
in  their  employ,  to  give  security  both  for  the  balance  and  the 
sum  erroneously  paid  over  ;  and  afterward  made  his  sureties 
pay. 

The  plaintiff  reimbursed  his  sureties,  and  then  filed  a  bill 
against  the  defendants  to  be  reimbursed  the  sum  so  paid. 

The  master  of  the  rolls  was  of  opinion  that  the  paying 
over  the  money  by  the  company's  officers,  whether  ignorantly 
or  not,  or  with  the  company's  assent  or  not,  to  W.  T.'s  ad- 
ministrators, and  discharging  his  assets,  was  a  discharge  of 
the  sureties.     He  adds, 

''  It  cannot  be  contended  upon  any  principle  that  pre- 

(«)  4  Ves.  jun.  824. 

the  risk  of  the  surety,  discharges  him.  This  case  was  similar  to 
the  case  in  Vermont.  Property  had  been  taken  on  an  execution 
against  principal  and  surety  and  discharged  without  consent  of 
the  surety,  and  it  was  held  to  be  a  discharge  of  the  surety.  To 
the  same  point  is  Curan  v.  Colbert,  3  Kelly,  239 ;  Com.  Bank  of 
Lake  Erie  v.  Western  Eeserve  Bank,  11  Ohio,  444;  Carpenter  v. 
King,  9  Met.  Ill;  Bangs  v.  Strong,  10  Paige,  11;  Hnbbell  v. 
Carpenter,  5  Bar.  530 ;  and  in  La  Parge  v.  Herter  &  Dillenbeck,  5 
Selden,  341,  it  was  held,  that  the  relation  and  rights  of  the  surety 
will  be  protected  by  law  as  well  after  as  before  judgment. 
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vails  ill  regard  to  principal  and  surety,  that  where  the  prin- 
priueipal  has  left  a  sufficient  fund  in  the  hands  of  the  obligee, 
and  he  thinks  lit,  instead  of  retaining  it  in  his  hands  to  pay 
it  back  to  the  principal,  the  surety  can  ever  be  called 
upon."  (1) 

(1)  When  the  creditor  has  in  his  hands  the  means  of  paying 
his  debt,  voluntarily  delivered  to  him  by  the  debtor,  and  he  does 
not  use  it  but  gives  it  up,  the  surety  is  discharged.  But  the  dis- 
charge does  not  extend  to  the  whole  debt,  if  the  means  of  pay- 
ment were  insufficient.  Everly  v.  Kice,  30  Penn.  (8  Harris,)  397. 
If  the  surety  assent  to  the  surrender,  it  will  not  affect  his  lia- 
bility. This  was  the  surrender  of  collateral  security,  and  the 
court  further  held,  that  the  surety's  liability  would  be  affected, 
to  the  extent  of  the  value  of  the  security  surrendered.  New 
Hampshire  Savings  Bank  v.  Coleord,  15  N.  H.  119.  The  court 
even  proceeded  so  far  as  to  hold,  that  though  other  security  as 
good  as  that  surrendered  were  substituted,  it  would  not  prevent 
the  surety  availing  himself  of  his  discharge ;  and  they  expressed  a 
doiibt,  whether  the  adding  other  promissors  as  principals,  or  co- 
sureties, or  of  a  secondary  class  of  sureties,  would  not  also  have 
the  effect,  to  discharge  an  original  surety  from  his  liability.  Law 
V.  the  East  India  Co.  4  Ves.  834 ;  Phillips  v.  Asting,  3  Taunt. 
306 ;  Baker  v.  Briggs,  8  Pick.  133 ;  Payne  v.  the  Commercial 
Bank,  6  Sm.  &  Mar.  34;  Carpenter  v.  Devon,  6  Ala.  718;  Smead 
V.  White,  3  J.  J.  Marsh,  535  ;  5  Barber,  Sup.  Ct.  530;  the  Far- 
mer's Bank  of  Clinton  v.  Keynolds,  13  Ohio,  84. 

An  attacliment  is  a  lien  and  security,  and  such  lien  is  presumed 
for  the  benefit  of  the  surety,  who  pays  the  debt,  whether  the  pay- 
ment be  made  before  or  after  judgment.  Edgerly  v.  Emerson,  3 
Poster,  (N.  H.)  555.  In  Vermont  however  it  was  held,  that  if 
the  holder  of  a  note  with  a  surety,  proceeds  against  the  principal 
and  surety,  and  attaches  the  principal's  property,  of  his  own  mere 
motion,  and  without  the  request  of  the  surety,  and  afterwards  dis- 
continues the  suit— thus  discharging  the  property  from  the  lien, 
the  surety  would  not  be  released  from  his  hability  though  the 
principal  subsequently  became  insolvent.  Executors  of  Baker  v. 
Marshall,  16  Vt.  533. 

This  lien  is  well  defined  in  the  notes  to  Kees  v.  Berrington,  3 
Lead.  Cases  in  Eq.  Pt.  2, 373,  as  follows ;  "  But  although  the  credi- 
tor is  not  bound  to  take  active  measures  to  enforce  the  payment 
38 
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7.  It  must  be  the  parting  with  something  actually  in  the 

of  the  debt,  and  may  therefore  stop  short  in  those  which  he  has 
taken,  even  when  their  further  prosecution  would  have  been  suc- 
cessful, yet,  he  is  not  entitled  to  relinquish  any  hold  which  he  has 
actually  acquired  on  the  property,  or  estate  of  the  principal,  and 
which  might  have  been  made  effectual  for  the  payment  of  the 
debt.  This  is  a  necessary  result  of  the  rule  that  a  creditor  shall 
not  arbitrarily  shift  the  burden  of  a  debt  from  the  property  of  the 
party  primarily  liable  for  its  payment,  and  impose  it  on  another 
whose  liability  is  secondary." 

Therefore,  relinquishing  property  taken  in  execution,  will  dis- 
charge the  surety.  Brown  v.  Eiggins,  3  Georgia,  405 ;  Jones  v. 
Bullock,  3  Bibb,  467;  Carpenter  v.  Devon,  6  Ala.  718;  Common- 
wealth V.  Miller,  8  S.  &  E.  53 ;  Talmadge  v.  Burlingame,  9  Barr. 
375 ;  Curan  v.  Colvert,  3  Kelly,  339 ;  Brown  v.  Eiggins,  lb.  405. 

Collateral  Security. 

In  the  case  of  the  Michigan  Bank  v.  The  Estate  of  Henry 
Leavenworth,  38  Vt.  309,  it  was  held,  that  a  surety  upon  a  letter 
of  credit  would  be  discharged,  if  without  his  consent,  after  the 
maturity  of  the  paper,  for  the  payment  of  which  he  is  holden, 
the  holder  receives  as  collateral  security  for  its  payment,  another 
obligation,  with  other  sureties,  payable  at  a  future  time. 

"  The  effect  of  that  arrangement,"  say  the  court,  "  was  to  give 
further  time  for  the  payment  of  those  bills,  to  the  persons  pri- 
marily liable  upon  them,  until  the  new  securities  have  matured. 
It  was  a  suspension  of  the  rights  of  the  holder  to  sue  the  parties 
upon  them,  and  an  implied  undertaking  to  wait  for  the  payment 
of  the  original  bills,  until  the  notes  fell  due."  The  court  cite 
Gould  V.  Eobson,  8  East.  576 ;  Stedman  v.  Gooch,  1  Esp.  Cases 
14;  3  Am.  Lead.  Cases,  183.  ' 

In  the  case  of  Pring  v.  Clarkson,  1  B.  &  Cress.  14,  a  new  bill 
was  taken  from  the  acceptor,  discounted,  and  the  proceeds  were 
more  than  sufflcient  to  discharge  the  first  draft,  which  was  after- 
wards endorsed  to  the  plaintiff  for  release.  This  was  held  to  be 
collateral  security,  and  as  there  was  no  agreement  to  give  time 
the  drawer  was  liable.  0.  J.  Abbott,  said,  "that  in  no  case  had 
It  been  held,  that  taking  a  collateral  security  from  the  acceptor 
should  have  the  effect  to  discharge  the  other  parties  to  the  bill" 

This  case  is  referred  to  by  the  court  in  Michigan  State  Bank 
V.  instate  of  Leavenwori;h,  and  treated  as  overruled  by  Kendrick 
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power  and  possession  of  the  party,  and  not  the  consenting 

T.  Lamax,  3  Or.  &  Jer.  405,  in  the  Exchequer.  The  court  also 
cite  Okie  v.  Spencer,  2  Wharton,  353 ;  Myers  v.  Willis,  5  Hill, 
463 ;  Fellows  v.  Prentiss,  3  Denio,  513 ;  say  the  court,  "  In  all 
cases  of  that  character,  so  far  as  those  primarily  liable  for  the 
debt  are  concerned,  the  suspension  of  the  remedy  will  cease 
when  the  security  has  matured,  and  ordinarily  they  may  then 
be  sued  on  the  original  indebtedness.  Bat  in  relation  to  sure- 
ties, such  a  suspension  will  effect  a  complete  bar  to  the  original 
right  of  action."     Citing  3  Am.  Lead.  Cas.  183,  and  cases  cited. 

In  the  case  of  Fellows  v.  Prentiss,  the  suspension  of  the  remedy 
is  treated  as  a  legal  presumption  that  the  parties  intended  to 
suspend ;  but  in  Elwood  v.  Dixendorf,  (5  Barb.  S.  Ct.  398,)  it 
was  held  to  be  prima  facie  collateral  security  merely,  and  would 
not  have  the  effect  to  suspend.  If  such  were  the  intention  it 
woiild  be  a  fact  proper  to  be  shown. 

So  in  Burke  v.  Cruger,  8  Texas,  66,  held,  that  taking  col- 
lateral security  will  not  suspend  the  remedy  upon  the  original 
debt,  irrespective  of  the  time  when  the  new  security  becomes 
due. 

Composition  with  Debtor,  Effect  of. 

As  a  voluntary  extinction  of  the  debt  has  the  effect  to  dis- 
charge a  surety,  an  agreement  by  the  principal  to  accept  a  com- 
position from  the  debtor,  will  discharge  the  surety.  Jones  v. 
Lewis,  4  Bar.  &  Cress.  506.  In  this  case  the  holder  of  a  note 
had  agreed  to  accept  from  the  debtor  five  shillings  on  the  pound 
as  a  composition,  and  the  debt  was  to  be  secured  by  a  third  per- 
son. It  was  held,  that  by  such  agreement  the  original  debt  was 
extinguished,  and  the  surety  therefore  discharged. 

The  composition  in  such  case  must  amount  to  a  release  of  the 
debtoi-'s  liability.  Therefore,  a  receiving  of  a  part  of  a  debt  in 
full  satisfaction,  as  it  is  no  legal  defence  to  an  action  to  recover 
the  balance,  would  not  discharge  a  surety.  This  principle  is 
well  settled.  Fitch  v.  Sutton,  5  Bast.  330;  Wheeler  v.  Wheeler, 
11  Vt.  61. 

Neglect  to  Present  the  Claim  to  Commissioner's  Allowance,  Against 
Deceased  Debtor's  Estate. 
In  Hooks  V.  Bank  of  Mobile,  (8  Ala.  580,)  the  court  decided 
that  a  surety  could  not  plead,  that  the  principal  was  dead,  and 
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to  waive  the  receipt  of  a  payment  or  security,  never  in  his 
actual  possession. 

due  presentment  of  the  claim  was  not  made  to  his  reprSsentative, 
Nor  would  the  omission,  affect  the  right  of  the  surety  to  recover 
from  the  estate  if  he  is  compelled  to  pay  the  debt. 

So  in  Oohea  v.  Commissioners  of  the  Sinking  Fund,  (7  S.  & 
M.  437,)  notwithstanding  the  statute  limiting  the  time  for  pre- 
senting claims,  and  discharging  the  estate  from  such  as  are  not 
presented,  it  was  held  that  co-surety  would  not  be  discharged,  by 
the  failure  of  the  creditor  to  present  the  claim  within  the  limited 
time.  This  case  aflBrms  the  case  of  Johnson  v.  Planters'  Bank, 
(4  S.  &  M.  165.) 

In  the  case  of  McCollum  v.  Hinkley,  (9  Vt.  146,)  it  is  held 
that,  "  no  principle  is  better  established  than  that  the  claims  in 
esse,  not  presented  to  commissioners  of  insolvency,  are  barred 
from  being  ever  after  asserted  against  the  insolvent  or  his  estate, 
within  that  jurisdiction,  whether  the  creditor  resided  within 
the  jurisdiction  or  not."  In  that  case,  the  orator  had  no  notice 
in.  fact,  of  the  proceedings  in  Probate,  and  did  not  present  his 
claim.  The  court  put  the  case  upon  the  ground  of  negligence, 
and  held,  that  by  mere  negligence,  if  the  creditor  fail  to  present 
his  claim  to  the  commissioners  in  time,  so  that  he  loses  his 
remedy,  the  estate  being  in  fact  solvent,  he  could  not  afterwards 
recover  of  the  sarety.  This  was  a  proceeding  by  bill  in  Chancery, 
and  the  bill  was  dismissed. 

Subsequently  in  the  case  of  the  Bank  of  Manchester  v.  Bart- 
lett,  (11  Vt.  316,)  which  was  an  action  of  assumpsit  upon  a  joint 
and  several  promissory  note,  it  appeared  that  a  short  time  before 
the  note  became  due,  the  principal  died,  that  after  the  note 
became  due,  the  surety  requested  the  plaintiffs — holders — to  pre- 
sent the  same  for  allowance,  which  they  refused  todo.  The 
defendant  claimed  that  he  was  released  from  liability,  by  such 
refusal  to  present  the  note  for  allowance ;  but  as  it  did  not  ap- 
pear at  what  time  the  request  was  made,  or  whether  in  fact  the 
commission  was  even  then  closed,  the  court  gave  the  plaintiff  a 
judgment.  As  it  did  not  appear  that  the  commission  was  closed, 
.  and  the  court  could  not  presume  anything  against  the  regularity 
of  the  proceedings  below,  it  was  apparent  that  the  judgment 
could  not  embarass  either  the  principal  or  surety  in  presenting 
the  claim  for  allowance. 

It  appears  plainly  from  the  first  case  referred  to,  (Cohea  v. 
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In  the  case  of  Halford  v.  Byrom,  (a)  A.  had  been  bound 
to  B.  in  a  bond,  conditioned  for  the  payment  of  480/.,  and 
afterward,  he  and  the  plaintiff  as  his  surety,  gave  another 
bond,  as  a  further  security,  for  the  payment  of  100/.  The 
defendant  afterward  assigned  a  judgment  for  540?.  to  B. 
towards  the  satisfaction  of  his  debt ;  but  A.,  with  the  assent 
of  B.,  received  80/.  part  of  the  judgment :  and  the  question 
was,  whether  this  should  be  considered  as  paid  to  B.  so  as 
to  exonerate  C,  at  least ^ro  tanto. 

But  it  was  held,  that  it  should  not  be  so  considered  ;  for 
the  assignment  of  the  judgment  was  but  a  further  security, 
and  not  a  payment,  till  the  actual  receipt  of  the  money ;  but 
it  would  have  been  otherwise,  if  B.  had  received  the  money, 
and  afterward  paid  it  over  to  A.  (1) 

(a)  Free,  in  Ch.  178. 

Commissioners  of  the  Sinking  Fund,)  that  it  could  work  no  in- 
justice to  the  surety  to  hold  him,  as  the  same  held  that  he  could 
recover  from  the  estate. 

It  would  appear  from  the  second  case,  that  the  court  were  dis- 
posed to  adopt  the  policy  of  requiring  the  surety  either  to  pay 
the  debt,  and  thus  make  himself  the  creditor  of  the  estate,  or 
proceed  to  force  the  principal  to  present  his  claim,  which  the 
surety  could  do  in  Chancery. 

In  McOollora  v.  Hinkley,  9  Vt.  146,  on  the  contrary  the  court 
hold  that,  '■  the  creditor  is  legally  affected  with  the  notice  of  the 
commission,  and  is  in  fact  much  more  likely  to  have  notice  of  it 
than  the  surety,  and  we  think  it  no  hardship  to  require  the  cred- 
itor to  present  his  claim  to  the  commissioners  of  the  estate  of 
the  principal  and  obtain  whatever  the  estate  may  pay." 

(1)  If  the  payee  of  a  note  agrees  by  parol  that  the  first  money 
he  should  receive  upon  a  note,  with  a  surety,  from  the  maker, 
should  be  applied  to  the  payment  of  the  note, — his  failure  to  do 
so  will  not  discharge  the  surety.  Hoyt  v.  French,  4  Foster,  (N. 
H.)  198. 

A  simple  agreement  to  pay  the  note  out  of  the  proceeds  of  a 
particular  judgment,  or,  if  that  failed,  then  out  of  a  particular 
note,  was  held  not  to  discharge  the  surety, — the  creditor  having 
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8.  If  a  creditor  once  waive  his  original  security,  and  come 
to  a  new  agreement  to  take  other  security,  which  turns  out 
to  be  insufficient,  a  court  of  equity  will  not  compel  payment 
from  the  original  surety. 

In  the  case  of  Skip  v.  Hucyand  others,  (a)  the  defendants, 
Hucy,  Wilcox  and  Edwards,  were  jointly  bound  to  the 
plaintiff  in  a  bond  for  the  payment  of  2,000/.,  which  had 
been  advanced  to  the  two  first  named  defendants,  who  were 
the  principals. 

At  the  instigation  of  Edwards,  Hucy  persuaded  the  plain- 
tiff to  give  up  the  bond  and  take  certain  notes  in  lieu  of  it ; 
and  at  the  same  time  gave  him  an  agreement,  in  his  own 
name  and  the  name  of  the  other  two  obligors,  to  make  up 
the  deficiency,  if  any,  between  the  sum  lent  and  what  should 
be  paid  on  the  notes.  But  it  did  not  appear  that  Edwards 
had  assented,  or  had  any  knowledge  of  this  agreement. 

The  notes  turning  out  veiy  insufficient  for  the  payment  of 
the  debt,  the  plaintiff  applied  to  be  relieved  against  Edwards, 
as  co-obligor  in  the  bond  which  had  been  given  up. 

But  Lord  Hardwicke,  Chan.,  was  of  opinion,  that,  as  Ed- 
wards had  been  guilty  of  no  fraud,  and  the  plaintiff  had  dis- 
discharged  him,  knowingly  and  intentionally,  he  was  not 
now  entitled  to  any  relief  against  him.  (1) 

(a)  3  Atk.  91. 

no  means  to  enforce  either  promise.  Waddington  v.  Gary,  7  S. 
&  M.  633. 

(1)  It  has  been  held  that  the  acceptance  of  the  note  of  the 
principal,  payable  in  five  years  on  a  bond  for  the  faithful  perform- 
ance of  duty  without  the  consent  of  the  surety,  in  satisfaction,  is 
sufficient  to  discharge  the  surety.  Morris  Canal  and  Banking 
Co.  T.  Van  Vorst,  1  New  Jersey,  100.     (Court  not  unanimous.) 

In  the  case  of  two  sureties,  A.  and  B.,  upon  an  administration 
bond,  the  principal's  bond  upon  settlement,  payable  at  a  futui'e 
day,  with  one  of  the  old  sureties,  was  accepted  as  payment  for  the 
amount  found  due.    B.  was  not  a  party  to  this  arrangement. 
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9.  "The  neglect  of  a  party,  to  look,  with  sufficient  atten- 

and  gave  no  assent  thereto.  C,  the  principal,  in  his  next  annual 
return,  claimed  and  received  credit  for  the  amount  of  the  last 
bond.  Afterwards  another  sum  was  found  due  from  C,  the  princi- 
pal, one  half  of  which  A.  and  B.  severally^ssumed  to  pay.  Held, 
that  to  the  amount  of  the  last  mentioned  bond,  B.  was  discharged 
as  surety  on  the  administration  bond,  and  could  not  be  made  li- 
able to  A.  for  contribution.  Beckham  v.  Pride,  6  Rich.  Eq.,  S.  C. 
78  S.  P.     Lea  v.  Dozier,-10  Humph.  447. 

It  was  held  in  La  Farge  v.  Herter,  (11  Barb.  Sup.  Ct.  159,) 
that  the  taking  a  bond  and  mortgage  by  the  creditor  from  the 
principal,  after  judgment  against  the  principal  and  surety,  and 
levy  upon  the  property  of  the  principal  for  the  amount,  and  in 
absolute  payment  thereof— satisfaction  being  acknowledged  by 
endorsement  upon  the  execution,  would  be  a  defence  to  the  surety 
in  an  action  upon  the  judgment,  and  that  the  suretyship  could 
be  proved  aliunde. 

But  in  the  case  of  a  note  on  demand  and  mortgage,  received 
from  the  principal  as  collatteral  security,  under  an  express  agree- 
ment that  it  was  not  to  be  credited  to  the  principal  till  it  was  paid, 
and  it  was  found  that  nothing  had  been  paid  upon  it ; — Held, 
that  the  surety  could  not  claim  an  allowance  any  more  than  the 
principal,  and  that  he  was  not  thereby  released ;— also,  that  the 
note  being  on  demand  was  no  extension  of  time  by  implication, 
and  that  the  plaintiffs  were  at  liberty  at  any  time  to  commence 
suit  against  the  principal,  the  same  as  if  the  note  had  not  been 
given.    Noyes  &  Co.  v.  Nichols  (38  Vt.  179.) 

In  Hurlburt  v.  Hendee,  (37  Vt.  344,)  it  appeared  that  plain- 
tiff and  defendant  being  associated  in  the  sale  of  cattle,  defend- 
ant sold  a  certain  number,  and  took  a  note  payable  to  his  order, 
seven  days  from  date  at  the  Bank  of  Brighton.  He  endorsed 
the  note  and  obtained  the  money  upon  it.  When  the  note 
became  due.  Green,  the  payer,  was  unable  to  take  it  up,  and 
Hendee  gave  him  the  money  to  do  it,  taking  from  him  a  new 
note  for  the  money  furnished.  This  note  was  prosecuted  to 
judgment,  but  nothing  obtained  in  satisfaction.  At  the  time  of 
settlement  between  plaintiff  and  defendant,  after  the  sale  of  the 
cattle,  the  note  taken  for  the  cattle  was  considered,  and  the 
plaintiff  agreed  to  share  one-half  the  loss  upon  it,  if  not  col- 
lected, and  pay,  therefore,  one-half  its  amount  in  that  event. 
The  plaintiff  had  no  knowledge  that  Hendee  had  furnished  the 


224       or  NEGLECT  OR  LACHES  OF  CEEDITOE. 

tion,  into  the  accounts  of  a  person  in  his  employment,  for 
whose  fidelity  he  has  taken  security,  is  not  such  a  laches  as 
will  discharge  the  surety  at  Iaw.*i 

money  as  stated,,  and  taken  a  new  note.  In  an  action  between 
the  parties,  the  defendant  claimed  to  be  allowed  one-half  the 
note,  so  remaining  unpaid; — held,  that  the  defendant,  by  sub- 
stituting the  second  note  unknown  to  the  •  plaintiff,  had  pre- 
cluded himself  from  holding  the  plaintiff  upon  his  promise, 
made  at  the  time  of  their  settlement.  The  Court  say: — "And 
in  such  cases  the  person  indemnified  can  not  ordinarily  sub- 
stitute another  security  of  the  debtor,  without  releasing  the 
guaranty  or  indemnity.  And  in  no  case  can  this  be  done,  with- 
out showing  clearly  a  positive  and  invincible  necessity,  for  so 
doing.  We  think  the  plaintiff  had  the  right  to  have  the  matter 
brought  to  final  issue,  when  the  first  note  became  due,  and  if 
that  had  been  done,  there  is  no  certainty  that  it  might  not  have 
resulted  in  payment." 

In  Pitts  V.  Congden,  (3  Com.  352,)  held,  that  collateral  secu- 
rity of  suflBcient  value  to  pay  the  debt,  received  from  the  prin- 
cipal debtor,  and  surrendered  without  the  consent  of  the  surety, 
will  release  him. 

*This  doctrine  was  upheld  by  the  Supreme  Court  of  Penn- 
sylvania, in  the  case  of  the  Commonwealth  v.  Wolbert,  (6  Bin- 
ney's  Rep.  293,)  which  was  an  action  against  the  former  pro- 
thonotary  of  the  city  and  county  of  Philadelphia,  and  his  sure- 
ties, on  the  bond  given  for  faithful  performance  of  his  duties, 
one  of  which  was  to  render  an  annual  account  of  fees  received. 
The  defence  set  up  was  the  negligence  of  the  accounting  ofiB- 
cers,  in  not  bringing  the  defendant  to  an  account  immediately 
after  the  expiration  of  the  first  year,  as  they  were  authorised  to 

t A  mere  delay  to  sue  the  principal  does  not  affect  the  rights  of 
the  creditor  against  the  surety.  Powell  v.  Waters,  (17  Johns. 
Eep.  176) ;  The  People  v.  Bemer,  (13  Johns.  Eep.  383) ;  King  v. 
Baldwin,  (2  Johns.  Chan.  Eep.  554.)  But  the  creditor  is  bound, 
on  the  application  of  the  surety,  to  take  proceedings  against  the 
principal  for  the  recovery  of  the  debt  guarantied.  In  Pain  v. 
Packard,  (13  Johns.  Eep.  174),  it  was  decided,  that  on  an  action 
brought  against  the  drawers  of  a  promissory  note,  payable  on 
demand,  it  was  a  good  plea,  by  one  of  them,  that  he  signed  it 
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In  the  case  of  the  Trent  Navigation  Company  v.  Harley,(a) 
the   action  was   debt  on  bond,   with  a  condition  that  one 
(a)  10  E.  R,  34. 

do.  But  the  court  held,  that  although  the  commonwealth,  for 
its  own  benefit,  had  given  an  authority  to  the  accounting  offi- 
cers, yet  it  never  engaged  to  the  sureties  that  it  should  be  done 
at  any  particular  time.  In  the  case  of  The  People  v.  Jansen, 
however,  (7  Johns.  Rep.  322,)  which  was  an  action  brought 
against  a  surety  on  a  bond,  given  for  the  faithful  discharge  of 
the  duty  of  a  loan  officer,  it  was  held,  that  the  surety  might  set 
up  the  laches  of  the  supervisors  in  not  discharging  and  pro- 
secuting the  loan  officer,  for  his  first  default,  but  suffering  him 
to  continue,  after  repeated  defaults,  for  upwards  of  ten  years, 
when  the  loan  officer  became  insolvent,  and  not  having  pro- 
secuted the  loan  officer,  as  by  the  statute  under  which  the  bond 
was  taken,  they  were  bound  to  do,  judgment  was  accordingly 
given  for  the  defendants.  So  where  at  a  sale  of  goods,  for  which 
an  endorsed  note  was  given,  the  defendant  had  promised,  that 
"  the  note  was  good  and  collectable  after  due  course  of  law,"  it 
was  held  that  the  plaintiff  was  bound  to  prosecute  the  maker 
of  the  note  as  well  as  the  endorsers,  with  due  legal  diligence, 
before  he  could  resort  to  the  defendant  on  his  guaranty ;  and 
the  plaintiff  having  neglected  to  sue  the  maker  of  the  note  for 
seventeen  months  after  it  became  due,  when  the  maker  had 
been  discharged  under  the  insolvent  act,  the  defendant  was  held 
to  be  discharged  from  his  guaranty.  Moakley  v.  Eiggs,  (19 
Johns.  Eep.  69.) 

as  security  for  the  other ;  that  he  urged  the  plaintiff  to  proceed 
immediately  to  collect  the  amount  from  the  other  defendant, 
who  was  then  solvent,  and  that  if  he  had  then  done  so,  he  might 
have  obtained  payment  from  him,  but  that  the  plaintiff  neg- 
lected to  proceed  against  the  principal,  until  he  became  insol- 
vent, and  left  the  State,  whereby  the  plaintiff  was  unable  to  col- 
lect the  money  of  the  other  defendant.  The  court  in  overruling 
the  demurrer,  assuming  a  knowledge  in  the  plaintiff  of  the  act 
of  surety,  and  admitting  the  general  rule,  that  a  mere  delay  in 
calling  on  the  principal  will  not  discharge  the  surety,  declare 
that  in  this  case,  he  was  in  law  and  equity,  bound  to  use  due 
diligence  against  the  principal;  and  though  it  might  be  said 
29 
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J.  E.,  who  had  been  taken  into  the  company's  service, 
should  render  true  accounts,  in  writing,  of  all  mcmeys,  (&c., 
should  from  time  to  time,  when  required,  truly  pay,  &c.,  and 

that  the  surety  might  have  paid  the  note  and  prosecuted  the 
principal  himself,  that  yet  he  was  not  bound  to  do  it.  Vide 
also  Trimble  v.  Thorne,  (16  Johns.  Eep.  152.) 

From  the  report  of  the  case  of  King  v.  Baldwin,  (2  Johns. 
Chan.  Eep.  554),  which  was  on  a  bill  filed  by  a  surety,  to  be 
relieved  under  precisely  similar  circumstances,  it  seems  that  the 
defence  above  admitted,  had  been  disallowed  by  the  judge  at  Nisi 
Prius,  in  an  action  brought  against  the  surety,  and  he  now  sought 
relief  in  Equity.  The  Chancellor,  after  a  very  luminous  review 
of  the  principal  cases  settling  the  correlative  rights  and  duties 
of  principal  and  surety,  and  acknowledging  as  sound  the  doctrine 
of  the  supreme  court,  as  to  the  equal  validity  of  any  equitable 
defence,  in  both  courts,*  and  after  noticing,  that,  if  the  above 
decision  in  Plain  v.  Packard,  had  been  understood  to  be  the  law, 
when  the  case  before  him  was  in  the  supreme  court,  he  should 
not  have  been  obliged  to  discuss  it,  thus  proceeds  to  question  its 
correctness.  "  With  the  utmost  deference  for  the  judgment  of 
the  Supreme  Court,  I  cannot  as  yet  find  the  evidence  that  a  surety 
was  ever  before  held  discharged  by  such  means.  When  the  cases 
all  speak  of  the  right  of  a  surety  to  coerce  the  creditor  to  sue  by 
means  of  an  application  to  chancery,  they  imply  that  he  cannot  do 
it  by  merely  calling  on  the  creditor,  or  by  any  notice  or  act  i7ipais. 
The  cases  of  discharge,  are  all  founded  on  the  fact  of  a  new  agree- 
ment between  the  debtor  and  creditor,  varying  the  contract  by 
which  the  security  originally  stood  bound.  This  was  the  great 
principle  of  the  case  of  Ludlow  v.  Simond.  When  the  surety  has 
ample  and  well  settled  means  of  relief  through  the  medium  of  a 
court  of  Equity,  which  will  at  once  compel  the  creditor  to  his  duty, 
it  is  not  necessary,  and  as  I  humbly  apprehend  not  expedient,  to 
introduce  a  new  principle  of  action  between  creditor  and  surety. 
Will  it  not  open  a  litigious  inquiry,  as  to  the  certainty  and 
efficiency  of  the  notice,  and  does  not  such  a  weapon,  left  at  large, 
in  the  hands  of  a  surety,  afford  temptation  to  vexation,  imposi- 
tion, and  fraud  ?  As  the  relief  was  hitherto  granted,  there  could 
be  no  injury,  misunderstanding,  or  abuse.  I  feel  embarassed, 
between  my  respect  for  that  decision,  and  my  conviction  that 

»  The  People  v.  Jansen,  (7  Johns.  Rep.  332),  cited  in  page  418.  ante. 
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171  all  tJiings  faithfully  execute  the  said  office.  Breach  for  not 
paying  600?.,  which  had  come  iuto  J.  E.'s  hands,  between 
1789  and  1807. 

To  this  several  special  pleas  were  pleaded,  and  among 
them  were  four,  amounting  in  substauce  to  this,  that  J.  E. 
accounted  from  time  to  time  with  the  plaintiffs,  who  might, 
without  their  own  wilful  neglect,  or  default,  have  discovered 
any  sums  received,  and  not  included  in  such  accounts  ;  but 
that  they  neglected  so  to  do,  aud  neglected  to  require  J.  E. 
to  pay  &\\y  other  sum  than  the  balance  contained  in  such 
account,  and  neglected  to  give  due  notice  to  the  defendant. 
By  reason  of  which  laches  of  plaintiffs,  the  defendant  was 
discharged. 

In  support  of  the  plea,  it  was  contended,  that  the  com- 
mittee were  guilty  of  such  gross  negligence  and  laches,  in 
not  requiring  the  principal  to  account,  according  to  the 
condition  of  the  bond,  from  time  to  time,  as  discharged  the 
sureties  from  their  obligation :  for  the  sureties  rely  upon 
the  obligees  using  due  diligence  against  the  principal  obligor, 
and  their  omitting  so  to  do,  for  eight  or  nine  years,  lulls 

the  previous  rule  was  different.  But  I  am  too  well  acquainted 
with  the  learning,  the  talents,  and  the  liberality  of  that  court, 
not  to  know  that  a  free  discussion  of  legal  principles  is  perfectly 
agreeable  to  their  disposition  and  character ;  and  I  feel  less  op- 
pression under  the  weight  of  that  authority,  as  the  point  appears 
not  to  have  been  argued  by  counsel,  or  elaborately  discussed,  and 
we  have  only  a  short  note  of  the  decision."  On  the  ground 
therefore,  that  the  surety  had  not  compelled  the  creditor,  by  an 
application  to  the  court,  to  compel  the  collection  of  the  debt 
from  the  principal,  he  overruled  the  defence,  and  dismissed  the 
complainant's  bill  with  costs. 

An  appeal  was  lodged  by  the  surety  from  this  decree,  to  the 
court  of  errors,  where,  after  a  full  hearing  of  the  cause,  the  court 
was  found  to  be  equally  divided,  but  by  the  casting  vote  of  the 
President  the  decree  of  the  Chancellor  was  reversed.  The  report 
of  the  case  in  the  court  of  errors  is  to  be  found  in  17  Johnson's 
Eeports,  384. 
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the  sureties  into  a  false  security,  and  prevents  them  from 
using  due  diligence  against  their  principal  for  their  own 
protection . 

Per  Lord  Ellenborough,  Ch.  J.  "  The  only  question  is, 
whether  the  laches  of  the  obligees,  in  not  calling  upon  the 
principal,  so  soon  as  they  might  have  done,  if  the  accounts 
had  been  properly  examined,  from  time  to  time,  be  an 
estopple  at  law,  against  the  sureties  ?  I  know  of  no  such 
estopple  at  law  ;  whatever  remedy  there  may  be  in  equity. 
None  of  the  pleas  appear  to  have  been  proved  in  fact." 

But,  where  there  is  a  continuing,  or  subsisting  guaranty, 
and  circumstances  of  suspicion  arise,  as  to  the  principal, 
which  are  known  to  the  party  to  whom  the  guaranty  is 
given;  query,'  whether  it  is  not  his- duty  to  give  notice 
thereof  to  the  principal  ?  ' 

A  case  was,  as  I  am  informed,  decided  upon  this  principle, 
at  Nisi  Prius,  at  the  K.  B.  sittings,  after  H.  T.  1812  ;  but 
I,  the  author,  caimot  find  it  reported,  nor  get  any  satisfactory 
account  of  it.  It  seems,  however  reasonable,  in  point  of 
principle,  and  may  be  somewhat  inferred,  from  the  decision 
in  the  case  of  Smith  and  others  v.  Becket,  (a)  ante,  pi.  3.* 

10.  And,  query,  whether,  in  the  case  of  the  Trent  Navi- 
gation Company  against  Harley,  above  cited,  a  court  of 
equity  would  not  have  relieved  the  defendant  against  any 
demand,  but  what  had  occurred  from  in  embezzlement,  prior 
to  the  time,  when  the  defendants,  by  proper  care  and  atten- 
tion, might  have  detected  it  ? 

It  is  clear,  from  the  case  next  cited,  that,  where  a  party, 
taking  security  for  the  fidelity  of  another,  covenants  with 

(a)  13  E.  R.  187. 

*  Vide  Alle^  v.  Eightmere,  (20  Johns.  Eep.  365),  where  in  a 
guaranty  of  a  note,  it  was  held,  that  demand  of  payment  of  the 
maker,  and  notice  of  non-payment  were  not  necessary. 
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the  surety  to  act  in  a  certain  way,  for  his  protection,  and 
omits  so  to  do,  such  omission  shall  discharge  the  surety  in 
equity  :  and,  although  there  be  no  covenant,  yet  it  is  the 
duty,  an  implied  undertaking,  of  every  man,  to  use  due 
care  and  diligence  in  the  investigation  of  the  accounts  of 
his  clerks  and  servants ;  and  where  he  omits  so  to  do,  it 
seems  an  equitable  principle,  that  the  surety  shall  be  dis- 
charged, so  far  as  the  default  of  such  clerk  or  servant  may 
be  the  consequence  of  such  omission. 

In  Montague  and  others,  executors  v-  Tidcombe  and 
another,  (a)  the  plaintiff's  testator  had  put  his  son  apprentice 
to  the  defendants,  and  given  bond  for  his  fidelity  j  and,  at 
the  same  time,  had  taken  a  covenant  from  the  defendants, 
that  they  should  see  the  apprentice  make  up  his  cash 
monthly. 

The  defendants  did  not  do  this  ;  and,  money  having  been 
embezzled  by  the  apprentice,-  brought  an  action  upon  the 
bond.  Upon  an  application  to  the  court  of  chancery,  the 
defendants  were  enjoined  from  recovering  more  than  the 
defendants  could  prove  the  apprentice  had  embezzled  in  the 
first  month  after  the  embezzlement  began* 

But  in  the  case  of  Shepherd  and  others  v-  Beecher  and 
another, (5)  where  the  defendant  had  been  boimd  for  the 
fidelity  of  his  son,  and  having  been  once  called  upon  to  pay, 
had  written  to  the  plaintiffs  requesting  them  not  to  intrust 
the  son  with  cash  ;  he  was  still  held  liable  to  answer  for  his 
son's  embezzlement  of  cash  subsequently  intrusted  to  him. 

Neither  is  it  necessary  that  notice  of  the  default  of  a 
principal  in  a  bond  conditioned  for  accounting,  &c.,  should 
be  given  to  the  surety. 

Thus,  in  the  case  of  Nares  and   another  v.  Powell. (c) 

(a)  3  Tern.  518. 

(6)  2  P.  W.  288,  ante,  c.  5,  pi.  5, 

(c)  14  E.  R.  510, 
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-where  a  bond  had  been  taken  by  commissioners,  under  the 
property  tax,  for  the  fidelity  of  a  collector,  it  was  objected, 
that  no  notice  had  been  given  to  the  surety  of  the  collector's 
default,  nor  demand  of  payment  made  upon  him,  until  after 
the  principal  had  been  dismissed  for  misconduct ;  but  these 
objections  were  overruled  by  the  court.(l) 

11.  So  in  the  case  of  a,.continuing  or  subsisting  guaranty, 
any  material  change  in  the  manner  of  dealing  between  the 
principal  and  the  creditor  will  discharge  a  surety. 

In  the  case  of  Barton  v.  Bennett,(a)  a  guaranty  had  been 
given  by  the  defendant  to  the  plaintiff,  to  be  answerable  for 
goods  supplied  by  him  to  France  and  Bennett. 

Under  this  guaranty  goods  were  furnished  to  a  large 
amount  from  time  to  time. 

France  and  Bennett  became  embarassed  in  their  circum- 
stances, and  at  a  meeting  of  their  creditors  it  was  agreed 
that  they  should  supply  F.  and  B.  with  goods,  payable  in 
ready  money,  and  that  the  payments  made  should  be  ap- 
plied to  the  old  debts  till  satisfied.  The  plaintiff  opened  a 
(a)  3  Campb.  220. 

(1)  This  proposition  is  sustained  by  the  following  cases:  Shep- 
herd V.  Beeoher,  (2  P.  Wms.  288) ;  Pul  v.  Tattock,  (1  Bos.  &  P. 
419) ;  Goring  v.  Edmunds,  (6  Bing.  94,  98) ;  Dawson  v.  Laws, 
(23  Eng.  L.  &  E.  365.)  In  this  case  it  was  held,  that  there  must 
be  on  the  part  of  the  obligee  an  act  of  connivance  or  gross  neg- 
ligence, amounting  to  a  wilful  shutting  of  the  eyes  to  the  fraud, 
or  something  approximating  to  it. 

In  case  the  bank,  without  the  knowledge  of  the  sureties, 
increase  the  salary  of  the  agent,  he  undertaking  to  bear  one- 
fourth  part  of  all  losses  which  he  incurred  by  his  discounts,  the 
sureties  on  the  agent's  bond  will  be  discharged.  Bonar  v. 
McDonald,  (1  Eng.  Law  &  Eq.  1.) 

An  alteration  in  the  mode  of  compensation  will  discharge  the 
sureties  upon  a  bond  for  faithful  performance,  the  condition  re- 
citing that  the  plaintiffs  had  agreed  to  appoint  L.  as  agent,  at  a 
fixed  salary  of  lOOZ.  The  North  Western  Railway  Co.  v.  Whin- 
ray,  (36  L.  &  E.  488.) 
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new  account  with  F.  and  B.  upon  this  footing,  in  the  course 
of  which  the  old  account  was  nearly  balanced,  but  a  consid- 
erable sura  was  due  upon  the  new  account. 

Two  questions  arose  on  the  trial :  one,  whether  the  guar- 
anty were  a  continuing  one,  which  it  was  decided  to  be ; 
the  other,  whether  it  continued  in  force  after  the  change  in 
the  dealings. 

Per  Lord  EUenborough,  Ch.  J.  :  "I  am  of  opinion  that 
the  guarantj'-  remained  in  force  while  the  parties  continued 
to  deal  on  the  footing  established  when  it  was  given  ;  but 
I  think  the  goods  supplied  after  the  ncAV  arrangement  were 
not  within  the  scope  of  the  guarantee." 

Secondly — The  next  considei'ation  is,  what  the  surety,  or 
party  promising,  may  compel  the  promisee  to  do  for  his 
henefit.iV)  (a) 

12.  It  has  been  frequently  questioned,  how  far  a  surety 
may  compel  a  creditor  to  proceed  against  the  person,  or 
estate,  of  the  principal  debtor  for  his  benefit ;  and  it  does 
(A)  See  Appendix,  p.  529. 

(1)  This  proposition  is  sustained  by  the  case  of  Bonar  v. 
McDonald,  (1  Eng.  L.  &  Eq.  1,)  which,  though  upon  a  bond,  ap- 
pears to  be  analogous  in  principle.  This  was  a  bond  for  the 
careful  attention  to  business  of  the  agent  of  a  bank.  The  bank 
subsequently,  without  the  knowledge  of  the  sureties,  increased 
his  salary,  and  made  an  arrangement  with  him  by  which  he  was 
to  bear  one-fourth  of  all  losses  which  might  be  incurred  upon 
his  discounts ;  and  it  was  held  that  this  was  such  an  alteration 
of  the  contract  that  the  sureties  were  discharged,  notwithstand- 
ing the  loss  arose  not  from  discounts,  but  from  improper  con- 
duct of  the  agent. 

Upon  a  similar  bond,  where  a  commission  was  to  be  allowed 
the  agent  of  the  obligees,  instead  of  the  salary  stipulated  to  be 
paid  as  contained  in  the  bond  for  faithful  performance,  it  was 
held  that  the  change  in  the  mode  of  remuneration  relieved  him 
from  responsibility.  The  Northern  Kailway  Co.  v.  Whinray, 
(26  Eng.  Law  &  Eq.  488.) 
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not  seem  easy  to  lay  down  any  general  rule  upon  the  sub- 
ject. The  following  cases  will  show  what  the  principal  has 
been  ordered  by  a  court  of  equity  to  do,  and  -what  has  been 
refused :  (2) 

13.  It  is  said  by  Lord  Thurlow,  Chan.,  in  the  case  of 
JVisbel  V.  Smith  and  another,(a)  that  a  surety  may  compel  a 
creditor,  by  application  to  the  court  of  chancery,  to  bring 
his  action  against  the  principal. 

The  same  thing  is  also  said  by  Lord  Eldon,  Chan.,  in  the 
case  of  liees  v.  Bemnffton,  above  cited.  (S)  *  But  it  is  no 
answer  to  an  action  at  law  on  a  bond  brought  against  the 

(o)  2  Bro.  Ch,  0-  579,  at  p.  582. 

(J)  2  Ves,  jun.  542,  ante,  pi.  2, 

(3)  Upon  this  point  it  was  held,  in  Bishop  v.  Day,  (13  Vt.  88,) 
that,  "at  law,  the  surety  must  pay  the  debt  before  he  can  have 
an  action  against  his  principal.  But  not  so  in  equity.  After 
the  debt  has  become  due,  the  surety  may  resort  to  chancery  to 
compel  the  principal  to  exonerate  him  from  all  liability  by  the 
payment  of  the  debt.  This  is  a  reasonable  doctrine,  and  has 
long  been  well  established."  The  court  cite  Mitford's  Bq.  PL 
148;  1  Stor.  Eq.  323,  sec.  337;  3  Stor.  Bq.  35,  sec.  730;  Earl  of 
Eanelangh  v.  Hayes,  1  Ver.  189 ;  also  to  the  same  point  are 
Nisbet  V.  Smith,  (3  Bro.  C.  C.  579,  583),  Hoffman  v.  Johnson, 
(1  Bland,  103,  105.)  It  has  been  held,  also,  in  the  case  of  a 
judgment  against  principal  and  surety,  where  the  principal  was 
insolvent,  that  the  latter,  before  payment,  might  file  a  bill  to 
compel  the  discharge  of  the  debt  out  of  the  estate  of  the  princi- 
pal in  the  hands  of  third  persons.  McConnell  v.  Scott,  (15 
Ohio,  401.) 

He  may  be  also  compelled  to  resort  to  securities  in  his  hands 
in  special  cases.    Gary  v.  Cannon,  (3  Iredells,  Eq.  64,  65.) 

A  surety  who  has  discharged  the  demands  may  maintain  his 
bill  against  the  executor  and  heirs,  to  subject,  first,  the  person- 
ality, and  then  the  real  estate  to  his  claim.  Conley's  heirs  v. 
Boyles'  executors,  (5  Monroe,  640.) 

*  The  same  thing  is  said  by  the  Chancellor  of  New  York,  in 
Eitig  V.  Baldwin,  3  Johnson's  Chancery  RepoHs,  554,  and  reiter- 
ated by  the  court  of  errors,  on  an  appeal  from  the  decree  in  the 
same  cause.    17  Johns.  Rep.  384. 
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surety,  that  the  obligee  had  not  enforced  the  bond  against 
the  principal.     JVares  and  another  v.  Rowles.{a) 

14.  In  the  case  of  8eaboume  and  another  v.  Powell  and 
others,(6)  one  M.  had  borrowed  100?.  upon  mortgage  of 
certain  premises  ;  and  the  plaintiflFs  also  became  bound  in  a 
bond  to  the  mortgagee,  as  a  further  security  in  case  of  the 
failure  of  the  mortgage  security.  It  appeared  afterward 
that  the  mortgage  was  upon  a  defective  title  ;  but  he  who 
had  the  title  voluntarily  made  a  long  lease  to  D.  in  trust 
for  M.,  and  then  the  plaintiffs  are  sued  by  the  mortgagee. 
Upon  application  to  the  court  of  chancery,  D.,  the  trustee, 
was  orjdered  to  make  a  new  mortgage  of  the  term  to  the 
mortgagee. 

15.  And  a  surety  in  a  bond  cannot  insist  upon  an  assign- 
ment of  it,  either  upon  a  tender  of  payment  or  upon  actual 
paj'ment. 

Contrary  to  this  is  the  case  of  Morgan  v.  Seymour,  and 
another,  (c)  There  the  plaintiff  and  defendant  Seymour, 
being  bound  with  Sir  W.  T.  for  the  proper  debt  of  the  lat- 
ter, and  the  plaintiff  having  been  sued  and  paid  the  whole, 
it  was  ordered  by  the  court  that  the  defendant  Seymour, 
should  contribute,  and  further  that  the  obligee  (the  other 
defeudaut,)  should  assign  over  the  bond  to  the  plaintiff,  and 
the  defendant  Seymour,  to  help  themselves  against  the  said 
Sir  W.  T.  for  his  debt. 

But  in  the  case  of  Gammon  v.  Stone,  {d)  an  action  being 
brought  against  the  representatives  of  a  surety,  they  brought 
a  bill  against  the  obligee,  suggesting  that  they  had  applied 
to  the  defendant  to  receive  his  money,  and  had  made  a  ten- 
der of  it  upon  condition  that  he  should  assign  the  bond  to 

(a)  14  E.  E.  510. 
(6)  2  Tern.  11. 

(c)  13  0.  1,  Ch.  E.  120. 

(d)  1  Ves.  339. 
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them,  with  a  letter  of  attorney  empowering  them  .to  use  his 
name,  which  he  refused  ;  and  they  prayed  that  they  might 
have  the  bond  assigned. 

Lord  Hardtoicke,  Chan.,  was  of  opinion  that  the  plaintiffs 
had  no  right  to  expect  the  assignment. 

Also  in  Robinson  v.  Gee,  (a)  it  was  said  that  the  court  of 
chancery  will  not  order  an  obligee  to  assign  a  bond  to  the 
surety,  on  payment,  for  the  principal  co-obligor  might  then 
plead  payment,  to  an  action  in  the  name  of  the  obligee.*  (1) 

(a)  1  Ves.  251. 

*The  doctrine  of  the  case  of  Morgan  v.  Seymour,  was  sanc- 
tioned bv  the  Chancellor  of  New  York,  in  Cheseborough  v.  Mil- 
lard, (1  Jolms.  Ch.  Rep.  409,)  apparently  without  any  hesitation, 
and  he  accordingly  proceeded  to  apply  the  principles  of  that  case 
to  the  one  before  him.  The  same  language  was  held  by  him 
again  in  Hayes  v.  Ward,  (4  Johns.  Chan.  Rep.  133.)  He  appears 
to  have  taken  no  notice  of  the  cases  cited  in  the  text,  overruling 
the  position,  and  speaks  of  the  right  of  the  surety  to  an  assign- 
ment of  the  security,  as  "  a  settled  principle  in  the  English 
chancery."  The  reason  assigned  by  the  Lord  Chancellor  for  his 
decision  in  the  case  of  Gammond  v.  Stone,  is,  it  should  be  observed, 
that  an  assignment,  if  made,  would  be  quite  useless ;  and  Spencer 
J.  in  delivering  his  opinion  in  the  case  of  Classon  v.  Morris,  (10 
Johns.  Rep.  525,)  speaking  of  the  case  of  a  bond  by  two  obligors, 

(1)  Surety' s  right  to  assignment  of  Bonds. 

The  proposition  of  the  text  would  appear  now  to  be  the 
established  doctrine.  Judge  Story  (Story's  Equity,  sec.  499,) 
says, — "It  seems  formerly  to  have  been  thought  that  the  surety 
had  a  right  to  claim  of  the  creditor,  on  paying  the  debt,  an  assign- 
ment to  him  of  the  instrument  by  which  it  is  evidenced,  but  it 
is  not  fully  established  that  the  surety  has  no  such  right  in  equity. 
This  rule  is  adopted  by  the  Sup.  Ct.  in  McLean  v.  The  Lafoyette 
Bank,  (3  McLean,  606.)  "  Formerly"— says  the  court—"  a  surety 
paying  a  bond  debt  in  the  marshaling  of  assets,  was  considered 
as  having  apriority  over  simple  contract  creditors,  but  this  doc- 
trine was  overruled  in  the  case  of  Copis  v.  Middleton,  (1  Turn, 
and  Euss.  220,)  and  has  since  been  settled  by  that  opinion." 
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16.  Upon  the  subject  of  the  rights  of  the  surety,  and  the 
duty  of  the  obligee  or  creditor  having  a  guaranty  in  regard 
to  each  other,  Lord  Melon,  Chan.,  in  delivering  his  judgment 
on  the  case  of  Wnght  v.  Simpson,  (a)  thus  ^expresses  him- 
self: "  As  to  the  case  of  principal  and  surety ;  in  general 
cases,  I  never  understood  that,  as  between  the  obligee  and 
the  surely,  there  was  an  obligation  of  active  diligence  against 
the  principal.  If  the  obligee  begins  to  sue  the  principal, 
and  afterward  gives  him  time,  then  the  surety  has  the 
benefit  of  it.  But  the  surety  is  a  guarantor,  and  it  is  his 
business  to  see  whether  the  principal  pays,  and  not  that 
of  a  creditor.  The  holder  of  the  security  therefore,  in 
general  cases,  may  lay  hold  of  the  surety  ;  and  till  very 
lately,  e^en  in  circumstances  where  the  surety  would  not 
have  had  the  same  benefit  that  the  creditor  would.  But,  in 
late  cases,  provided  there  was  no  risk,  delay,  or  expense, 
the  surety  has  a  right  to  call  upon  the  creditor  to  do  the 
(a)  6  Tes.  jun.  734. 

where  one  of  them  pays  the  debt  and  then  "wants  to  siie  at  law, 
in  the  name  of  the  obligee,  remarks,  "  at  this  day  such  a  suit 
would  not  entitle  the  obligor,  who  had  paid  the  money,  to  any 
remedy  which  he  could  not  have  in  an  ordinary  suit,  in  his  own 
name  for  money  paid,  laid  out  and  advanced."  The  circum- 
stances of  that  case  are  briefly  told.  L.  had  obtained  judgment 
on  a  note  against  the  drawer,  and  a  subsequent  one  against  the 
endorsers,  who  were  sureties.  The  latter  paid  the  money,  and 
took  from  L.  an  assignment  of  the  judgment  against  the  drawer. 
It  was  contended  that  the  lien  on  L.'s  judgment,  could  not  be 
extended  and  enforced  in  favor  of  the  assignees  of  it,  and  that 
the  judgment  having  been  paid  was  inoperative  in  their  hands, 
and  that  satisfaction  of  it  ought  to  be  acknowledged  of  record. 
But  the  court  held  otherwise,  and  that  in  assigning  the  judg- 
ment, L.  did  voluntarily,  what  equity  would  compel  1dm.  to  do, 
and  that  a  surety  who  pays  a  debt  for  his  principal,  has  a  right  to 
be  put  in  the  place  of  the  creditor,  and  to  avail  himself  of  every 
means  the  creditor  had  to  enforce  payment  against  the  principal. 
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most  he  can  for  his  benefit ;  and  the  latter  cases  have  gone 
further.  It  is  now  clear,  that  if  the  surety  deposits  the 
money,  and  agrees  that  the  creditor  shall  be  at  no  expense, 
he  may  compel  the  creditor  to  prove  under  a  commission 
of  bankruptcy,  and  give  the  benefit  of  an  assignment  in  that 
way. 

"  So  the  case  of  a  bankrupt  acceptor,  and  the  holder 
and  drawer  of  a  bill,  would  admit  the  same  answer  as  the 
case  of  a  bankrupt  principal  (2)  ;  for  the  holder  may  be 
compelled  to  prove  for  the  benefit  of  the  drawer,"  (1) 


(2)  This  word  is  not  in  the  report,  but  seems  understood ;  and 
some  such  such  word  is  necessary,  in  order  to  make  sense  of  the 


(1)  Covenant  not  to  sue. 

In  connection  with  the  consideration  of  the  question  of 
the  effect  of  giving  time  to  the  principal  by  the  creditor  in  dis- 
charging the  surety,  we  are  led  to  consider  the  question  of  the 
legal  effect  of  a  covenant  not  to  sue.  The  author  makes  no 
distinct  reference  to  this  kind  of  agreement,  neither  has  the 
former  editor  alluded  to  the  subject  in  a  manner  to  direct  the 
attention  to  the  difference  which  the  courts  have  taken  to  exist, 
between  such  covenant  and  a  technical  release,  in  its  effect  upon 
the  surety. 

In  a  late  English  case,  Price  v.  Barker  and  Clark,  executors  of 
George  Hopps,  (4  Ellis  and  Blackburn,  761 ;  E.  C.  L.  R.  vol.  82,) 
the  nature  of  such  an  agreement  was  fully  discussed,  and  the 
previous  cases  relating  to  the  subject  carefully  reviewed. 

This  was  an  action  by  the  obligees  of  a  bond  against  the  ex- 
ecutors of  the  surety.  An  agreement  by  the  obligees  not  to  sue  the 
principal  was  pleaded  which  was  claimed  to  be  a  discharge  of  the 
debt,  and  consequently  a  discharge  of  the  surety  from  his  obliga- 
tion. The  instrument  executed,  was  a  deed  poll  sealed,  and  con- 
tained the  following  language,  after  stating  the  consideration 
therefor,  namely :  "  have  remised,  released,  and  forever  discharged, 
and  by  these  presents,  do  remise,  release,  and  forever  discharge," 
&c.  —  with  a  proviso,  however,  reserving  the  right  of  suit  in  favor 
of  the  plaintiff  against  the  surety.    The  proviso  was  replied; 
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17.  In  the  esc  'parte  Rushforth  (a)  it  was  decided,  that  a 

(a)  10  Yes.  jun.  409. 

demurrer  and  joinder  in  demurrer.  The  bond  was  the  joint  and 
several  bond  of  one  Brown  and  Hopps. 

It  appears  from  the  review  of  the  earlier  authorities,  that  at 
first  the  court  were  disposed  to  hold,  in  such  cases,  the  deed  to 
be  a  release  of  the  debt,  and  the  proviso  contained  in  the  deed 
to  be  void.  Of  late,  however,  and  iinally,  the  courts  have  held 
that  the  entire  instrument  shall  stand,  and  be  construed  as  be- 
tween the  obligee  and  principal  to  be  a  covenant  not  to  sue. 

One  of  the  earlier  cases  referred  to  is  that  of  Bverard  v.  Heme, 
(Litt.  E.  190, 191.)  It  was  there  held  that  though  the  obligee 
releases  to  one  with  a  proviso,  "that  the  other  shall  not  take 
benefit  from  it " — yet  the  proviso  is  void. 

It  was  held  subsequently,  in  Nicholson  v.  Eevill,  4  A.  &  0. 
675,  (E.  C.  L.  K.,  vol.  31,)  and  in  Keasley  v.  Cole,  (16  M.  &  W. 
136,)  that  if  the  deed  is  taken  to  operate  as  a  release,  the  right 
against  a  party  jointly  liable  cannot  be  preserved. 

In  Solly  V.  Forbes,  2  Br.  &  B.  38,  (B.  C.  L.,  vol.  6,)  and  still 
later  in  Thompson  v.  Lack,  3  Com.  B.  540,  (E.  0.  L.  E.,  vol.  54,) 
the  deed  was  interpreted  to  be  a  covenant  not  to  sue,  and  not  a 
release.  The  case  of  Henderson  v.  Stobart,  (5  Ex.  99,)  was  one 
where  the  plaintiff,  by  indenture,  after  action  had  been  com- 
menced, "  did  remise,  release,  and  forever  discharge  the  said  M. 
B.  &  J.  (principals)  of  and  from  the  said  action,  and  all  actions 
and  suits,"  &c. ;  held,  that  it  did  not  operate  as  a  release,  but 
only  as  a  covenant  not  to  sue,  and  did  not,  therefore,  release  the 
defendant,  who  was  a  surety.  Such  is  also  the  decision  of  Pay- 
ler  V.  Hamersham,  4  M.  &  S.  433,  (E.  0.  L.  E.,  vol.  30.) 

In  Owen  v.  Homan,  (3  McN.  &  G-.  399,)  Lord  Truro,  C,  ex- 
presses a  doubt  whether  the  effect  of  a  covenQ,nt  not  to  sue  the 
principal,  as  a  universal  rule,  is  not  excluded  by  an  agreement 
reserving  a  power  to  sue  the  principal  if  required  by  the  surety. 

Campbell,  C.  J.,  in  the  case  of  Price  v.  Barker,  (4  Ellis  & 
Blackburn,  772,)  refers  to  this  opinion  of  Lord  Truro  as  follows : 
« If  the  question  whether  a  covenant  not  to  sue,  qualified  by 
such  a  proviso  as  that  in  the  present  case,  (Price  v.  Barker,)  and 
entered  into  by  the  creditor  without  the  consent  of  the  surety, 
discharges  the  surety,  were  a  new  one  unaffected  by  authority, 
we  should  pause  before  deciding  that  such  a  case  does  not  fall 
within  the  general  rule,  of  the  creditor  discharging  a  surety  by 
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surety  may  compel  a  creditor  to  go  in  and  prove  a  bond, 

entering  into  a  binding  agreement  to  gire  time  to  his  principal 
debtor ;  and  we  should  have  thought  the  forcible  observations  of 
Lord  Truro,  in  the  recent  case  of  Owen  v.  Homan,  entitled  to 
much  consideration.  We  find,  however,  that  the  court  of  ex- 
chequer, in  a  solemn  and  well  considered  judgment,  in  the  case 
of  Kearsley  v.  Cole,  (16  M.  &  W.  138,  136,)  after  referring  to 
all  the  authorities,  states  that  the  point  must  be  considered  as 
settled." 

The  court,  in  the  case  of  Kearsley  v.  Cole,  state  that  there  are 
numerous  cases  where  this  reserve  of  remedies  presents  the  dis- 
charge of  a  surety  by  a  composition  with,  or  giving  time  to  a 
debtor  by  a  binding  instrument. 

The  court,  in  Price  v.  Barker,  adopt  the  opinion  of  the  court 
in  the  case  of  Nicholson  v.  Revill,  (4  A.  &  E.  675,  E.  C.  L.  E., 
vol.  31,)  that  if  the  deed  is  taken  to  operate  as  a  release,  the  right 
against  a  party  jointly  liable  cannot  be  preserved,  and  come  to 
the  conclusion  that  it  is  the  result  of  the  authorities,  "that  a 
covenant  not  to  sue,  qualified  by  a  reserve  of  the  remedies  against 
sureties,  is  to  allow  the  surety  to  retain  all  his  remedies  over 
against  the  principal  debtor;  and  that  the  covenant  not  to  sue 
is  to  operate  only  so  far  as  the  rights  of  the  surety  may  not  be 
affected." 

In  Harvey,  ex  parte,  (27  Eng.  L.  &  Eq.  373,)  a  creditor  exe- 
cuted, with  others,  to  the  bankrupt  principal,  a  release  with  the 
privity  of  the  surety,  and  with  the  understanding,  as  appeared 
in  evidence,  that  his  rights  against  the  surety  were  not  to  be  pre- 
judiced thereby.  The  principal  was  adjudged  a  bankrupt.  The 
surety  had  already  been  adjudged  a  bankrupt,  and,  upon  appeal, 
it  was  held  that  the  creditor  might  prove  against  the  surety's 
estate. 

The  view  taken  by  the  court,  in  the  case  of  Price  v.  Barker, 
(4  Ellis  &  Blackburn,  776 ;  E.  0.  L.  Eep.,  vol.  83,)  upon  the  con- 
struction of  such  agreements  not  to  sue  the  principal,  with  a 
reservation  of  the  remedies  against  sureties,  is  supported  by  the 
following  American  authorities:  In  Parker  v.  Holmes,  (4  N".  H. 
97,)  it  was  held  that  such  a  contract  will  not  be  treated  as  a  re- 
lease, unless  it  plainly  appear  that  such  was  the  intention  of  the 
parties. 

The  following  cases  are  collected  in  a  note  to  the  case  of  Price 
V.  Barker,  in  support  of  the  proposition  that  an  agreement  not 
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under  the  estate  of  a  principal ;  and  if  the  surety  paj's  the 

to  sue  one  of  several  joint  debtors  will  not  discharge  the  others, 
but  otherwise  of  a  release :  Catskill  Bank  v.  Messenger,  (9  Cowen, 
37) ;  Brown  y.  Marsh,  (7  Vt.  337) ;  Bunson  v.  Kincaid,  (3  Penn. 
Eep.  57) ;  U.  States  v.  Thompson,  (Gilpin,  614) ;  Rowley  v.  Stod- 
dart,  (7  Johns.  207) ;  Mason  v.  Jonett,  (3  Dana,  107) ;  Cram  v. 
Ailing,  (3  Green,  423) ;  Averill  v.  Lyman,  (18  Pick.  346) ;  Good- 
now  V.  Smith,  (ib.  414);  Wiggin  v.  Tudor,  (23  Pick.  434);  Car- 
negie V.  Morrison,  (2  Met.  381,  407) ;  Bozeman  v.  State  Bank, 
(2  Eng.  328) ;  Frink  v.  Green,  (5  Barb.  S.  C.  455.) 

The  cases  of  Claggett  v.  Salmon,  (5  Gill.  &  Johns.  314,)  and 
Norris  v.  Harny,  (R.  M.  Charlt,  267,)  are  also  referred  to  in  sup- 
port of  the  practice  in  chancery  of  giving  support  to  the  inten- 
tion of  the  parties  to  a  joint  and  several  contract,  although  at 
law  a  release  by  the  obligee  of  one  or  two  persons  jointly  and 
severally  bound,  releases  both. 

The  principle  is  stated  in  the  notes  to  Rees  v.  Benington, 
(Leading  Cases  in  Equity,  vol.  2,  383,)  as  settled  "  that  no  agree- 
ment to  give  time  to  the  principal,  or  to  vary  the  contract  in 
any  other  particular,  will  discharge  the  surety  when  it  is  made 
with  a  reservation  of  his  rights ;  for  under  these  circumstances 
he  is  still  entitled  to  compel  the  principal  to  perform  the  con- 
tract as  it  stood  originally,  or  to  perform  it  himself,  and  then 
claim  an  indemnity,"  citing  Claggett  v.  Salmon,  (5  Gill  &  Johns. 
314) ;  Bangs  v.  Strong,  (10  Paige,  11) ;  Prout  v.  The  Branch 
Bank,  (6  Alabama,  309.)  This  doctrine  is  sustained  by  the  case 
of  Viele  v.  Hoag,  (24  Vt.  54,)  where  the  payee  of  a  note  gave 
time  to  the  principal  of  a  note,  but  without  depriving  himself 
of  the  right  of  suit,  or  interfering  with  the  rights  of  the  surety. 

In  the  case  of  Frink  v.  Green,  (5  Barb.  455,)  the  court  held 
that  a  release  of  one  of  two  or  more  joint  debtors,  whether 
hound  jointly  or  jointly  and  severally,  discharges  the  original 
contractor  as  to  all,  and  may  be  pleaded  in  bar  to  an  action  on 
the  contract.  But  the  release,  to  have  this  effect,  must  be  a  tech- 
nical release,  under  seal. 

A  covenant  not  to  sue  one  of  the  joint  obligors  or  promisors 
does  not  amount  to  a  release,  but  is  a  covenant  not  to  sue  only. 
It  does  not  at  law  discharge  either  of  the  joint  obligors  or  pro- 
misors ;  and  a  suit  may,  notwithstanding  such  contract,  be 
brought  upon  the  original  covenant  against  all,  if  it  was  a  joint 
contract,  and  against  the  one  to  whom  the  contract  was  not 
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whole,  the  creditor  is  to  be  considei-ed  as  his  trustee  for  the 

given,  if  the  contract  was  joint  and.  several.  The  court  refer  to 
Oatskill  Bank  v.  Messinger,  (9  Cowen,  38) ;  Jackson  v.  Stack- 
house,  (1  Cowen,  122;  Johns.  210);  Hosack  v.  Rodgers,  8 
Paige,  237.) 

In  Wiggin  v.  Tudor,  (23  Pick.  445,)  the  court  hold  that 
though  the  word  "release"  may  be  used,  it  should  be  a  technical 
release,  and  that  in  that  case  it  was  not  so  used,  but  must  be 
taken  in  connection  with  the  whole  instrument;  that  in  that 
case  it  was  not  a  release  of  the  debt,  but  only  a  release  of  the 
right  to  charge  that  party. 

In  Wagman  v.  Hoag,  (14  Barb.  232,)  the  language  of  the 
court  is  to  the  effect  that  the  surety  will  not  be  discharged  if 
the  contract  reserves  all  the  rights  of  the  creditor  against  him. 

In  Stewart  v.  Eaton,  (2  Gaines,  121,)  the  court  held  that  a  re- 
lease given  by  the  holder  to  one  of  several  joint  makers  of  a 
note  from  all  liability,  except  such  as  the  maker  is  under  to  the 
endorser,  is  of  no  avail  to  the  endorser  in  a  suit  brought  against 
him  by  the  holder. 

It  will  appear  by  reference  to  the  foregoing  American  cases, 
that  a  portion  of  them  sustain  the  doctrine  that  an  agreement 
not  to  sue  one  of  several  joint  debtors  will  not  discharge  the 
others.  These  cases  make  no  mention  of  an  express  reservation 
of  the  payee's  or  obligee's  rights  upon  the  contract  against  the 
surety.  The  principal  upon  which  these  cases  proceed  is  ex- 
pressed by  Judge  Story  as  follows :  "  A  covenant  not  to  sue  one 
joint  contractor  or  partner  on  the  bill,  will  not  operate  as  a  dis- 
charge of  the  other  contractors  or  partners ;  for  this  is  a  mere 
personal  covenant,  and  does  not,  like  a  release,  extinguish  the 
debt."    Story  on  Bills,  554,  sec.  431. 

The  foregoing  rule  would  appear  to  be  applicable  to  cases  of 
sureties,  who  stood  in  the  relation  of  joint  contractors.  But 
though  there  are  cases  where  a  contract  interpreted  to  be  a  con- 
tract not  to  sue,  generally  is  held  to  differ  from  a  release,  and 
not  to  discharge  the  debt  or  a  surety,  such  as  State  Bank  v, 
Bozeman,  (8  Eng.  13  Ark.  631) ;  Wiggin  v.  Tudor,  (23  Pick. 
434) ;  yet  the  rule  more  generally  adopted  would  appear  to  be 
that  in  cases  of  such  unlimited  covenant  not  to  sue  the  principal, 
without  a  reservation  of  rights,  the  contract  shall  discharge  the 
surety.  This  is  done  to  prevent  circuity  of  action,  (2  Saund.  R. 
48,  a  note.) 
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dividends  upon  the  amount  so  paid  :  but  for  the  measure  of 
thtit  amount,  see  ex  parte  Turner,  (a) 
(n)  PI.  22. 

Such  a  covenant  is  distinguished  from  a  limited  covenant  of 
a  like  kind,  which  is  there  held  not  to  discharge  the  surety.  But 
this  distinction  is  disregarded  by  the  court  of  Vermont  in  Austin 
V.  Dorwin,  (31  Vt.  44,)  where  it  is  held  that  such  a  covenant  as 
the  last  mentioned,  would  discharge  a  surety.  The  court  say — 
"  It  is  sufficient  if  the  contract  between  the  creditor  and  princi- 
pal for  the  extension  of  the  time  be  such,  as  to  give  the  principal 
a  legal  remedy  upon  it  The  doctrine  which  is  derived  from 
Chancery,  is  founded  on  the  obligation  which  the  contract  for 
delay  imposes  upon  the  conscience  of  the  creditor  to  perform  it." 

Xotice  of  acceptance, 

Notice  of  the  acceptance  of  a  guaranty  must  be  made  within 
a  reasonable  time,  Louisville  Manufacturing  Co.  v.  Welch,  (10 
How.  TJ.  S.  461.)  In  this  case  held  that  immediate  notice  is  not 
required,  but  notice  given  within  a  reasonable  time.  Lowry  v. 
Adams,  (22  Vt.  160)  ;  Walker  v.  Forbes,  (25  Ala.  139) ;  Bell  v. 
Kellar,  (13  B.  Mon.  381.) 

There  are  exceptions  to  the  rule  requiring  notice  of  acceptance 
in  all  cases.  In  Jackson  v.  Yandus,  (7  Black.  526,)  it  was  held 
that,  in  the  case  of  a  conclusive  guaranty — not  a  mere  overture 
to  guaranty — notice  of  its  acceptance  is  not  necessary.  And  in 
Walker  v.  Forbes,  (35  Ala.  139,)  held  to  be  necessary,  except 
where  the  agreement  to  accept  was  contemporaneous  with  the 
guaranty,  or  constitutes  the  consideration  of  the  guaranty. 

And  in  conflict  with  the  doctrine  requiring  notice  of  accept- 
ance, is  found  Eankin  v.  Childs,  (9  Mis.  683.)  A.  agreed  with  B. 
to  furnish  him  materials  for  a  boat  upon  the  guaranty  of  C. 
The  guaranty  of  C.  was  delivered  with  a  list  of  the  articles 
wanted.  A.  accepted  the  guaranty,  furnished  the  articles,  but 
gave  no  notice  of  his  acceptence  to  C. ;  held  that  such  notice 
was  not  necessary.    Mathews  v.  Chrisman,  (12  S.  M,  595.) 

In  Union  Bank  v.  Coster,  (3  Com.  212,)  it  was  held  to  be 
settled  in  the  State  of  New  York,  that  where  the  guaranty  is 
obsolete,  no  notice  of  acceptance  is  necessary.  Eeference  is  there 
made  to  the  opinions  of  Judge  Cowen,  in  Douglass  v.  Howland, 
(34  Wend.  35,)  and  Judge  Brownson,  in  Smith  v.  Dunn,  (6  Hill. 
543,)  in  which  the  cases  upon  the  subject  were  examined  at 
31 
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18.  Also,  by  the  same  case  and  the  case  oiFaley  v.  Field  (a), 
it  appears  that  where  the  surety  in  a  bond  conditioned 
for  payments  generally,  pays  the  penalty  after  bankruptcy, 
he  is  entitled  to  a  proportion  of  the  dividends  received  by 

(a)  13  Ves.  jun.  433. 

length.  It  is  shown  conclusively  by  them,  that  by  the  common 
law,  no  notice  of  the  acceptance  of  any  contract  was  necessary 
to  make  it  binding,  unless  it  be  made  a  condition  of  the  contract 
itself,  and  that  contracts  of  guaranty  do  not  differ  in  that  respect 
from  other  contracts.  The  draft  was  as  follows : — "  Sir : — We 
hereby  agree  to  accept  and  pay  at  maturity,  any  draft  or  drafts 
on  us  at  sixty  days'  sight,  issued  by  Kohn,  Daron  &  Co.  of  your 
city,  to  the  extent  of  twenty-five  thousand  dollars,  and  negoti- 
ated through  your  bank."  The  court  says — "In  this  case,  the 
only  condition  of  Coster's  undertaking  was  that  the  bank  should 
purchase  the  drafts  to  be  issued  by  Kohn,  Daron  &  Co.,  and 
upon  complying  with  that  condition,  the  rights  of  the  parties 
became  fixed,  and  the  contract  binding.  There  is  nothing  in 
the  contract  from  which  we  can  infer  that  it  was  the  intention 
of  the  parties  that  notice  should  be  given  in  order  to  fix  the 
guarantor." 

The  doctrine  of  New  York  follows  the  decisions  of  the  English 
cases  in  which  it  is  held  that  notice  of  acceptance  in  case  of  a 
guaranty  for  future  credit,  is  unnecessary.  White  v.  Woodward, 
5  Man.  Gr.  &  Scott,  (57,  B.  C.  L.  810.)  Brice  v.  Cane,  1  Lev. 
47 ;  Com.  Dig.  Plead.  675  ;  2  Salk.  457. 

But  in  those  cases  where  notice  of  acceptance  is  held  to  be 
necessary,  it  need  not  be  an  actual  notice  given  only  for  the 
plaintiff  or  his  agent, — if  seasonable,  it  is  suflBcient.  In  the  case 
of  Train  &  Co.  v.  Jones,  (11  Vt.  444,)  no  express  notice  of  the 
acceptance  of  the  guaranty  was  given,  though  the  guarantor  was 
immediately  apprised  of  the  fact,  and  the  court  said  in  such  case 
it  could  not  be  considered  necessary  to  give  the  defendant  express 
notice  of  that  which  he  already  knew.  Oaks  v.  Weller,  (13  Vt. 
110,) :  Eankin  v.  Childs,  (9  Mis.  673,)  held  that  notice  might  be 
proved  by  circumstances.  Such  notice  is  suflBcient  if  given  bv 
the  person  for  whom  the  guarantor  became  holden — Oaks  v. 
Weller,  (13  Vt.  110) ;  and  the  question  of  proper  notice  is  one 
of  fact,  to  be  determined  by  the  jury  in  view  of  the  relative 
situation  of  the  parties  and  all  attending  circumstances — Lowry 
et  al  V.  Adams,  (32  Vt.  160.) 
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the  obligee  of  the  bond  from  the  estate  of  the  bankrupt 
principal,  although  such  obligee  were  creditor  to  a  much 
larger  amount  than  the  sum  secured  by  the  bond. 

19.  So  in  Beardmore  v.  Oruthnden,  (a)  it  was  decided 
that  the  surety,  upou  bringing  money  into  court,  may  com- 
pel the  creditor  to  prove  his  debt,  under  the  commission, 
against  the  principal,  before  he  calls  upon  the  surety  for 
payment. 

20.  And  in  the  case  of  Philips  v.  Smith,  [b)  a  bill  was 
filed  by  the  surety  against  the  creditor  of  the  principal,  a 
bankrupt,  to  stay  his  proceedings  at  law  until  he  went 
before  the  commissioners  to  prove  his  debt ;  that  he  might 
thereby  become  a  trustee  for  the  surety :  which  was  ordered 
upon  his  bringing  the  money  into  court. 

21.  But  in  all  cases  of  bankrupt  principal,  these  applica- 
tions to  the  court  of  chancery  are  now  rendered  unneces- 
sary by  the  statute  49  Geo.  III.  c.  121,  which  enables  the 
surety  in  all  cases,  himself  to  prove  where  the  creditor  has 
not ;  or  to  receive  the  dividends  where  he  has  proved,  (c) 
The  above  cases,  however,  have  been  briefly  mentioned 
here,  to  show  generally,  what  a  court  of  equity  would  com- 
jDel  a  creditor  having  a  security,  to  do  for  the  benefit  of  the 
surety,  in  the  case  of  a  bankrupt  principal. 

22.  As  to  the  amount  of  debt  to  be  proved,  or  the  pro- 
portion of  the  dividends  to  be  received  by  the  surety,  a 
rule  was  fixed  by  Lord  Loughborough.  Chan.,  in  the  case  ex 
parte  Turner  {d),  that  the  amount  should  be  such  a  pro- 
portion of  the  whole  money  paid  by  the  surety,  as  should 
not  prejudice  the  right  of  the  creditor  whose  debt  was 

(a)  Cooke's  Bankrupt  Laws,  marginal  note,  265,  edition  1793;  211,  last  edi- 
tion. 

(6)  Cited  in  ex  parte  Atkinson.  Cooke's  Bankrupt  Laws,  264,  edition 
1703 ;  210,  last  edition. 

(c)  See  post.  pi.  40, 

(d)  3  Ves.  jun.  243. 
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secured,  but  leave  him  in  the  same  situation  as  if  the  debt 
secured  to  him  had  been  expunged. 

The  principle  of  this  rule  is  explained  in  a  note  to  Oulr 
ien's  bankrupt  laws,  as  follows  (a) : — 

"This  may,  perhaps,  to  some  readers,  require  a  little 
explanation.  For  that  purpose,  it  is  only  necessary  to 
obsei-ve,  that  the  dividend  upon  a  bankrupt  estate,  is  dimm- 
ished  in  proportion,  as  to  the  total  amount  of  debts,  on 
which  it  is  calculated,  is  increased.  If  the  creditor  were 
confined  to  the  dividend  upon  his  further  debt,  calculated 
on  a  total  amount,  including  the  surety  debt,  he  would 
plainly  receive  less  than  if  calculated  on  a  total,  in  which 
this  debt  should  not  be  included ;  and  the  surety  would 
gain  what  the  creditor  lost.  It  is  exactly  this  difference 
that  is  directed  to  be  made  up  to  him  out  of  the  dividend, 
which  would  otherwise  be  coming  to  the  surety.  The 
surety  being  equally  liable  with  the  bankrupt  himself, 
ought  certainly  to  derive  no  advantage  from  the  principal 
creditors  proving  the  debt  against  the  latter,  without  first 
making  up  to  him  the  loss  which  he  would  otherwise  sus- 
tain, by  having  made  that  very  proof  without  which  the 
surety  could  have  had  no  dividend  at  all." 

23.  It  is  impossible  not  see  the  extreme  nicety  of  calcula- 
tion into  which  this  rule  might  lead,  and  the  very  great 
difficulties  that  would  occur  in  reducing  it  into  practice. 
They  are  commented  upon  very  forcibly  by  Lord  Eldon, 
Chan.,  in  the  case  of  Paley  v.  Field  (5)  mentioned  above  ; 
but  still,  as  the  rule  has  been  established,  it  was  followed 
both  in  that  case  and  the  previous  one,  ex  parte  Rushforth.  (c) 

But  these  difficulties  are  put  an  end  to  in  the  cases  where 

a  surety  proves  under  the  provisions  of  the  statute  above 

(o)  P.  157,  note  .56. 
(6)  12  Ves.  jim.  433. 
(c)  10  Ves.  jun.  409. 
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mentioned  (a),  the  wording  of  which  seems  to  give  the  surety 
the  benefit  of  the  proof,  upon  the  whole  sum  which  he  has 
paid,  or  is  liable  to  pay. 

Thirdly— The  next  thing  to  be  considered  is,  the  remedy 
which  sureties  have  against  the  principal,  and  which  embraces 
two  questions. 

Where  the  principal  is  solvent,  and  where  he  is  insolvent, 
or  bankrupt. 

24.  It  seems  that  in  '♦  ancient  times "  no  action  could 
have  been  maintained  at  law  where  a  surety  had  paid  the 
the  debt  of  his  principal,  (b)  except  he  had  a  counter 
security,  (c) 

25.  But  by  the  custom  of  London,  where  the  surety  paid 
a  debt  and  had  no  counter-bond,  he  might  maintain  an  action 
for  money  paid  to  the  defendant's  use  upon  the  implied 
contract,  (d) 

26.  So  in  equity — If  the  surety  be  damnified,  he  shall 
be  relieved  against  the  principal,  although  he  have  no  counter 
security,  (e) 

27.  This  principal  has  been  since  admitted  generally  at 
law  ;  *  and  it  is  said  by  Butler,  J.,  in  the  case  of  Toussaint 
and  others  v.  Martinnant,  cited  below,  (f)  that  "  the  first  case 
of  the  kind  in  which  the  plaintiff  succeeded,  was  before 
Gould,  J.,  at  Dorchester." 

(a)  See  post.  pi.  40. 

(6)  Per  Buller,  J.  in  Toussaint  v.  Martinnant,  2  T.  K.  105. 

(c)  Layer  v.  Nelson,  1  Vem.  456. 

(d)  Ibid. 

(e)  Com.  Dig.  Chancery,  4  D.  6.   1  Vem.  456. 
(/)  2  T.  E.  100,  at  p.  105,  post.  pi.  33. 

*  But  without  an  express  stipulation,  a  surety,  who  pays  the 
debt  of  his  principal,  can  only  require  his  money  to  be  refunded 
to  him  with  interest,  although  he  may  have  suffered  by  the  sacrifice 
of  his  property  to  pay  the  debt.  Vance  v.  Lancaster,  1  Hayward 
{Tenn.)  Rep.  340. 
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It  does  not  appear  that  the  case  mentioned  by  Buller,  J., 
came  afterward  before  the  court,  or  has  ever  been  reported  ; 
but  the  principle  is  fully  admitted  in  the  principal  case,  and 
u4s72Mrai!,  J.,  there  says, —  "There  is  no  doubt  that,  where- 
ever  a  person  gives  a  security  by  way  of  indemnity  for  an- 
other, and  pays  the  money,  the  law  raise  an  assumpsit" 

The  same  principle  had  been  admitted  in  the  case  of  Tay- 
lor V.  Mills  and  another(a),  and  the  only  question  turned 
upon  the  effect  of  the  principal's  certificate  in  discharging 
his  liability. 

Also  in  the  case  of  DecJcett  and  wife  v.  Pope,  (6)  where 

the  surety  had  paid  the  debt  for  which  he  had  joined  another 

in  a  bond,  it  was  adjudged  by  Lord  Mansfield,  that  he  could 

maintain  assumpsit  for  it,  against  the  principal,  as  for  money 

paid  to  his  use.* 

(a)  Cowp.  525. 

(6)  Sitt.  Triu.  1757.  Ei?p.  K  P.  96. 

*  But  on  a  count  for  money  had  and  received,  the  plaintiff 
clearly  cannot  recover.     Ford  v.  Keith,  (1  Mass.  Rep.  139.) 

But  the  surety,  in  order  to  maintain  his  suit,  must  have  actually 
paid  the  money.  If  he  has  been  sued  and  imprisoned  on  execu- 
tion at  the  suit  of  the  creditor  for  the  debt  guaranteed,  and  is 
discharged  from  imprisonment  by  virtue  of  the  act  for  the  relief 
of  debtors,  &c.,  without  paying  the  debt,  these  circumstances 
will  not  enable  him  to  maintain  an  action  of  indebitatus  assump- 
sit, for  money  paid,  (which  is  the  proper  form  of  action,)  against 
his  principal,  there  being  no  satisfaction  to  the  creditor  for  his 
debt  or  discharge  of  the  principal  debtor.  Powell  v.  Smith,  (8 
Johns.  Rep,  193.) 

It  is  no  defense  for  the  principal  in  an  action  brought  against 
him  by  the  surety  for  money  paid,  that  the  contract  between 
himself  and  the  creditor  was  void  as  usurious,  and  that  the, 
surety,  (though  previously  ignorant  of  the  fact,)  had  notice  of 
it  before  he  paid  the  debt.  Ford  v.  Keith,  (1  Mass.  Rep.  139.) 
But  he  should  have  given  express  notice  to  the  surety  that  he 
did  not  himself  mean  to  pay,  and  forbidding  the  surety  to 
do  it.    Ibid. 
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28.  The  above  cases  were  decided  only  upon  securities 
by  bond  ;  but  the  same  principle  attaches  to  all  engagements 
of  guarantee.* 

And  where  the  principal  assigns  a  fund  to  trustees  to  pay  a 
creditor  whom  the  surety  afterward  pays,  and  the  proceeds  of  the 
fund  are  then  paid  over  by  the  trustees,  the  surety  is  entitled  to 
the  benefit  of  the  fund,  and  may  recover  it  from  the  person  who 
possesses  it  in  an  action  for  money  had  and  received  in  his  own 
name.    Miller  v.  Ord,  (2  Binney's  Rep.  382.) 

But  all  the  indemnity  which  a  surety  in  a  bond  for  the  pay- 
ment of  money  can  claim  from  the  principal,  is  the  amount  he 
has  paid  on  account  of  the  bond,  with  all  such  reasonable  ex- 
penses as  he  may  have  been  obliged  to  incur ;  not  such  extra- 
ordinary and  remote  expenses  as  might  have  been  prevented  by 
payment  of  the  bond.     Hayden  v.  Cabot,  (17  Mass.  Rep.  169.) 

Where  a  contract  has  been  broken,  the  surety  may  pay  the 
money  without  suit  and  recover  against  the  principal.  Mauri  v. 
Heffernan,  (13  Johns.  Rep.  58.)  Where  one  person  has  guaranteed 
the  debt  of  another,  and  the  principal  refuses  payment,  it  will 
be  sufficient  for  the  creditor,  in  order  to  entitle  him  to  an  action 
against  the  surety,  to  give  him  notice  of  the  demand  and  refusal 
of  the  principal,  without  having  previously  brought  an  action 
against  the  principal.  Banh  of  New  York  v.  Livingston,  (2 
Johns.  Cases,  409.) 

And  where  the  plaintiff  obtained  judgment  against  the  prin- 
cipal and  issued  execution  which  was  returned  nulla  bona,  but 
imder  circumstances  which  were  supposed  to  make  the  officer 
liable  for  the  debt ;  and  afterwards  brought  an  action  against  the 
surety  on  his  agreement  to  become  responsible;  it  was  held  that 
the  proceedings  of  the  ofiBcer  whereby  he  rendered  himself  liable, 
were  no  defense;  and  that  the  plaintiff  having  proceeded  against 
the  principal  to  judgment  and  execution  without  effect,  was  not 
bound  to  go  further,  and  prosecute  the  officer  for  his  supposed 
liability.    Leonard  v.  Giddings.  (9  Johns.  Rep.  355.) 

*  Where  a  person  executed  a  note  jointly  with  another  as  his 
surety,  on  which  note  a  judgment  was  recovered,  and  afterward 
gave  to  the  plaintiff  his  negotiable  note,  expressly  as  a  satisfac- 
tion of  the  judgment,  and  which  operated  as  an  extinguishment 
of  the  judgment  debt,  he  may  maintain  an  action  against  his 
principal,  although  there  had  been  no  satisfaction  entered  of 
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Thus  in  the  case  of  Warrington  and  another  v.  Fwrber 
and  another,  (a)  the  plaintiffs  having  given  a  guaranty  to 
one  Martin,  upon  the  sale  of  goods  by  him  to  the  defend- 
ants, for  -which  they  were  afterward  called  upon  to  pay, 
brought  an  action  for  money  paid  against  the  defendants. 

It  was  fully  admitted  that  such  action  was  maintainable, 
and  the  only  question  which  arose  was,  whether  as  the 
defendants  had  accepted  a  bill  drawn  by  Martin  for  the 
amount  of  the  goods  sold,  the  presentation  and  non-payment 
of  the  bill  ought  not  to  have  been  proved.* 

29.  Also  in  the  cases  of  bills  of  exchange  or  promissory 
notes,  given  by  the  surety  alone  or  jointly,  by  the  surety 

(a)  8  E. B,  243, 

record,  and  the  note  still  remained  unpaid.  Witheriy  v.  Mann, 
(11  Johns.  Rep.  518.) 

The  case  of  Douglas  v.  Wear  at  Nisi  Prius,  though  not  exactly 
a  parallel  case,  as  the  relation  of  principal  and  surety  did  not 
exist  between  the  parties,  is  yet  in  point,  it  being  an  action  for 
money  paid.  A  question  arose  as  to  the  sufficiency  of  the  pay- 
ment to  entitle  the  plaintiff  to  recover. 

The  plaintiff  who  was  tenant  under  a  lease  executed  by  the 
defendant  containing  a  covenant  for  quiet  enjoyment,  was  im- 
prisoned on  an  execution  issued  against  him  for  the  costs  of  an 
ejectment  suit,  which  had  been  brought  against  him  for  the 
premises  leased,  and  while  in  custody,  gave  to  the  plaintiff  in 
ejectment  his  note  payable  in  two  years,  in  satisfaction  of  those 
costs,  and  was  thereupon  liberated.  It  was  niled  by  Spencer,  J., 
that  the  plaintiff's  liability  upon  the  note  in  question  was  suf- 
ficient to  enable  him  to  maintain  his  demand.  There  was 
accordingly  a  rerdict  for  the  plaintiff.    Anthon's  Nisi  Prius,  130. 

*  Where  A.  gave  a  note  to  B.  for  stock  delivered  on  1st  May, 
and  0.  having  guaranteed  the  performance  of  the  contract,  com- 
pounded with  B.  in  March,  and  took  up  the  note,  and  afterward 
brought  his  action  against  A.  for  the  amount ;  it  was  held  that 
C.  had  a  right  to  settle  with  B.  and  take  up  the  note  before  it 
was  due,  and  that  A.  was  bound  to  pay  him  the  amount  of  the 
shaves,  according  to  their  value  on  the  1st  May.  Armstrong  v. 
Gilchrid,  (3  Johns.  Oases,  424) 
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aud  principal,  as  a  security  for  the  debt  of  the  principal, 
there  seems  no  doubt  but  indebitatas  assumpsit  for  money- 
paid,  will  lie  by  the  party  paying  against  the  person  on 
whose  account  such  bill  was  given,  taken  up,  or  accepted. 

30.  But  if  a  party,  at  the  request  of  the  drawer,  and 
without  the  privity  of  the  acceptor,  endorse  a  bill  to  give 
it  additional  credit,  and  is  afterward  obliged  to  pay  it,  he 
shall  not  have  an  action  for  money  paid ;  but  his  only 
remedy  is  on  the  bill,  (a) 

31.  Somewhat  similar  to  these,  are  the  cases  of  bills  taken 
up  for  the  honor  of  the  drawer,  (J)  and  accommodation 
bills,(c)  in  both  of  which  cases,  an  action  for  money  paid 
may  be  brought,  by  the  party  paying  the  bill,  against  the 
party  on  whose  account  it  is  paid. 

32.  It  may  be  questioned  how  far  a  surety,  being  called 
upon  to  pay,  who  in  lieu  of  payment,  gives  a  security  to 
the  creditor,  can  recover  againist  the  principal  as  for  money 
paid  to  his  use,  before  actual  payment. 

It  was  decided,  by  Lord  Kenyon,  Ch.  J.,  at  JSPisi  Prius, 
in  the  case  of  Barclay  and  another  v.  Oooch,(d)  that  such 
action  might  be  maintained  by  a  surety,  who  had  given  a 
promissory  note,  payable  with  interest,  for  the  debt  of  the 
principal,  and  which  the  creditor  accepted  as  payment ; 
although  the  sum  secured  by  the  note  was  not  paid.  A 
motion  being  afterward  made  for  a  new  trial,  the  court  of 
king's  bench  agreed  with  the  chief  justice,  and  refused  the 
rule. 

This  case,  however,  although  not  positively  contradicted, 
has  had  much  doubt  cast  upon  its  authority,  by  the  subse- 
quent decision,  in  Taylm  v.  Higgins,  (e) 

(a)  Houle  t.  Baxter,  2  Com.  197. 
(6)  Howes  v.  Martin,  1  Esp.  R.  162. 
(c)  Smith  and  another  v.  Nissen  and  another,  1  T.  B.  269. 
((?)  2  Esp.  Rep.  571. 
(e)  3  E.  B.  169. 
32 
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There,  the  plaintiff,  as  surety  for  the  defendant,  had  given 
a  bond  and  warrant  of  attorney  to  the  creditor,  in  discharge 
of  the  debt  of  his  principal,  which  security  he  swore  was 
accepted  as  payment  and  satisfaction  of  the  debt. 

The  question  which  arose  upon  this  was,  whether  the 
plaintiff  was  entitled  to  hold  the  defendant  to  bail  for 
money  paid,  &c.  by  him  to  the  defendant's  use. 

For  the  plaintiff,  the  above-mentioned  case  of  Barclay 
and  another  v.  Oooch,  was  cited,  and  the  case  of  Israel  v. 
Douglass,  {a)  (3)  was  also  mentioned,  as  establishing  the 
same  principle.  Upon  that  case,  Laiorence,  J.,  observed 
that  it  had  been  since  mentioned  in  the  court,  {b)  and  not 
approved,  upon  that  point. 

Upon  the  principal  case,  Lord  Ellenborough,  (after  con- 
sulting with  the  other  judges,)  said  :  "There  is  no  pre- 
tense for  considering  giving  this  security  as  so  much  money 
paid  to  "the  defendant's  use.  Supposing,  even,  the  case  of  a 
note  of  hand  or  bill  of  exchange,  as  the  current  representative 
of  money,  to  have  been  rightly  decided,  still  this  security, 
consisting  of  a  bond  and  warrant  of  attorney,  is  not  the 
same  as  that,  and  is  nothing  like  money." 

The  above  case  has  been  fully  confirmed  by  the  sub- 
sequent one  of  Maxwell  v.  Jameson,  (c) 

(a)  1  H.  Bl.   239. 

(6)  Johnson  v.  Collins,  1  B.  R.  98. 

(c)  2  Barnes  and  Aid.  51. 

(3)  In  that  case  the  defendant  was  indebted  to  A.,  and  A.  to 
the  plaintiff.  A.,  wishing  for  more  advances  from  the  plaintiff, 
agreed  to  transfer  the  defendant's  debt  to  him  as  a  security,  and 
the  defendant  agreed  to  pay  it  to  the  plaintiff;  but  upon  A's 
becoming  bankrupt,  refused  to  do  so.  Upon  this  the  plaintiff 
brought  this  action  for  money  lent,  paid,  had  and  received,  and 
on  an  account  stated.  Lord  Ellenboroiigh,  Ch.  J.,  Gould,  J.,  and 
Heath,  J.,  thought  the  action  well  laid/or  money  had  and  received. 
Wilson,  J.,  thought  otherwise ;  but,  agreeing  in  opinion  with 
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The  plaintiff  had  joined  the  defendant  in  a  promissory 
note  as  a  security  to  a  banking-house.  Being  called  upon  to 
pay,  he  gave  a  bond  conditioned  for  payment  on  a  iiiture 
day ;  and  some  time  after  that  day  was  passed,  but  before 
any  actual  payment,  he  commenced  this  action  for  mone.y 
paid. 

Bayley,  J.  "  The  first  impression  on  my  mind  was,  that 
the  Court  might  properly  consider  the  extinguishment  of 
the  debt  in  this  case,  as  equivalent  to  money  paid  by  the 
plaintiff  for  the  use  of  the  defendant,  and  on  this  ground, 
that  the  bond  was  given  as  money,  and  that  the  defendant 
had  the  benefit  of  it  as  money ;  but  on  considering  the  cir- 
cumstances, and  adverting  to  the  case  of  Taylor  v.  Higgins, 
which  has  been  cited,  I  now  think  that  this  action  is  main- 
tainable. The  plaintiff  in  this  case,  had  paid  no  money. 
It  is  said,  indeed,  that  he  has  given  what  was  equivalent 
to  it,  and  that  it  ought  to  be  considered  for  this  purpose 
iis  money ;  and  so  it  was  held  in  Barclay  and  another  v. 
Gooch.  (a)  But  in  Taylor  v.  Higgins  the  court,  having  the 
former  case  before  them,  held  that  the  action  for  money 
paid  could  not  be  maintained.  These  are,  therefore,  at 
all  events,  conflicting  authorities  on  this  point,  the  last  of 
which  is  iu  favor  of  the  defendant.  In  Taylor  v.  Higgins, 
the  old  bond  was  delivered  up,  and  the  new  one  accepted 
as  payment  and  satisfaction  of  the  old  debt.  And  there 
Lord  EllerAwough  says  :  '  there  is  no  pretence  for  con- 
sidering the  giving  of  this  new  security  as  so  much  money 
paid  for  the  defendant's  use.'  Then,  as  the  authorities 
differ,  it  becomes  necessary  to  look  to  the  reason  of  the 
thing.  No  money  has  yet  come  out  of  the  plaintiff's 
(a)  2  Barnes  and  Aid.  51. 

the  others,  that  an  action  lay  upon  an  account  stated,  the  verdict 
which  had  been  found  for  the  plaintiff  was  established. 
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pockets,  and  non  mnsM  that  any  ever  will:  for  if  he 
recovers  from  the  defendant  in  the  present  action,  still  it  id 
possible  that  he  may  never  pay  it  over  to  Batson  &  Go. 
Then  the  period  of  time  at  which  his  remedy  against  the 
defendant  shall  commence  has  not  yet  arrived.  If  here- 
after he  is  compelled  to  pay  the  money  due  upon  the  bond, 
he  may  then  have  his  remedy  against  Jameson  for  his  con- 
tribution." 

Certainly,  it  seems  impossible  that  these  two  decisions 
can  stand  together ;  for  a  promissory  note,  till  payment,  is 
but  a  security ;  and  however  it  may  pass  "  as  the  current 
representative  of  money,  that  will  not  vary  its  legal  opera- 
tion ;  and  if  the  giving  of  a  security  of  a  higher  nature  can- 
not be  the  ground  of  an  action  for  money  paid,  till  actual 
discharge,  a  fortiori,  one  of  a-lower  nature  cannot.  Besides, 
the  creditor  taking  such  security  from  a  surety,  does  not 
discharge  the  principal,  {a)  who  might  therefore  have  two 
actions  brought  against  him  by  two  different  persons  for 
the  same  debt. 

The  case  of  Barclay  and  another  v.  Gooch  (5),  must  there- 
fore be  regarded  as  very  questionable  authority  ;  and  per- 
haps the  better  opinion  is,  that  since  the  case  of  Taylor  v. 
Higgins  (c),  it  would  not  be  considered  as  law.  (4)*(1) 

(a)  See  ante,  pi.  4.  (6)  2  Bspin.  lif.  Pri.  Gas.  571. 

(c)  3  East.  Rep.  169.  '  (4)  See  Appendix,  No.  IX. 

*That  the  giving  of  a  bond  for  the  debt  of  another,  is  not 
such  a  payment  as  will  sustain  an  action  for  money  paid,  was 
decided  likewise  by  the  supreme  court  of  New  York,  in  Gum- 
ming v.  Hackley,  (8  Johns.  Bep.  156.)    Under  a  count  for  money 

(1)  If  the  surety  has  given  his  own  note  in  place  of  the  joint 
note  of  himself  and  principal,  which  is  accepted  by  the  payee  in 
satisfaction  of  the  old  debt,  it  will  be  considered  the  same  as 
though  so  much  money  had  been  paid,  and  will  be  sufficient  to 
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33.  The  foundation  of  the  -action  of  assumpsit  by  the 

paid,  it  must  appear  that  money  was  actually  advanced.  Ibid. 
In  some  cases,  however,  the  giving  of  negotiable  paper  may 
be  held,  with  some  reason,  as  equivalent  to  the  payment  of 
money,  for  otherwise  a  party  might  be  obliged  to  pay  a  debt 
twice,  if  the  paper  should  pass  into  the  hands  of  an  innocent 
endorsee.  Ibid.  Vide  Douglas  y.  Waer,  cited  in  note  to  p.  266. 
If  a  surety  makes  an  agreement  with  one  of  two  persons  for 
whom  he  is  bound  that  if  he,  the  principal,  will  pay  one-half  the 
debt,  he,  the  surety,  will  pay  the  other  half  for  the  other  prin- 
cipal, and  the  one-half  is  paid  by  the  principal  according  to  the 
agreement,  the  surety  cannot  maintain  an  action  against  both 
principals  to  recover  the  part  that  he  has  paid.  The  express 
agreement  prevents  the  implication  of  a  promise,  which  the  law 
would  otherwise  make  against  each  principal,  to  indemnify  the 
surety  to  the  whole  amount  that  he  should  pay.  Duncan  v. 
Keiffer,  (3  Binney's  Rep.  126.) 

support  an  action  by  the  surety  against  the  principal  for  money 
paid  to  his  use.    Whipple  and  Jones  v.  Briggs,  (28  Vt.  66.) 

In  Shuby  v.  Ma'ndeville,  (6  Cranch.  264,)  it  was  said  by  Mar- 
shall, J.,  that  although  as  a  general  principle  a  promissory  note 
of  the  party,  or  of  a  third  person,  will  not  of  itself  discharge 
the  original  cause  of  action,  yet  if  the  note  by  agreement  is  re- 
ceived as  paymen-t,  it  satisfies  the  original  contract,  and  the  party 
receiving  it  must  take  his  remedy  upon  it.  Wetherby  v.  Mann, 
(11  John.  518) ;  Arnold  v.  Camp,  (12  John.  409.) 

In  the  case  of  Wetherby  v.  Mann,  it  was  determined  that  the 
giving  of  a  negotiable  note,  if  received  in  satisfaction  of  the 
debt,  is  equivalent  to  the  payment  of  money,  and  may  be  so  con- 
sidered. ■      •      1         .-in 

A  party  has  no  cause  of  action  against  his  prmcipal  until  he 
has  paid  the  debt ;  but  if  he  gives  his  promissory  note  for  the 
debt,  and  it  is  expressly  received  in  satisfaction,  it  is  to  be  re- 
garded as  a  payment  in  money,  and  he  may  sue  the  principal 
immediately  for  the  amount  of  money  paid.  Elwood  v.  Deifen- 
dorf,  (4  Barb.  S.  Ot.  398.) 

If  the  surety  give  his  own  negotiable  paper  in  discharge  of 
the  joint  obligation  of  himself  and  principal,  which  is  accepted 
by  the  obligee  in  full  satisfaction,  he  may  maintain  an  action 
against  the  principal  for  the  amount,  before  payment  of  the 
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surety  against  the  principal  for  money  paid  to  his  use,  is  the 
promise  raised  by  implication  of  law.*      But  if  the  party 

negotiable  paper  so  given  out  by  him ;  otherwise  where  he  has 
given  a  bond  or  other  security  not  negotiable,  discharging  the 
original  obligation.  But  he  may  recover  the  amount  which  he 
has  actually  paid,  since  giving  the  bond  or  other  security.  Boul- 
ware  v.  Eobinson,  (8  Texas,  327.) 

The  surety  may,  however,  enter  into  an  agreement  upon  be- 
coming surety,  by  which  he  may  protect  himself  by  an  action 
against  the  principal  before  suffering  a  suit. 

*But  the  law  does  not  imply  any  promise  from  other  person^ 
than  the  principal  himself,  who  may  be  benefited  in  consequence 
of  a  payment  by  a  surety;  or  for  whom  the  principal,  in  enter- 
ing into  an  obligation,  acted  as  a  trustee,  but  only  by  the  person 
whose  debt  is  by  that  payment  discharged.  Therefore,  where  an 
individual  entered  into  bonds  to  the  U.  S.'  with  one  of  five  part- 
ners for  duties  on  goods  imported  by  the  firm,  and  subsequently 
paid  them,  it  was  held  that  he  was  not  entitled  to  recover  the 
amount  paid  against  the  firm — that,  on  the  execution  and  accept- 
ance of  the  bond  of  the  individual  partner  and  his  surety,  the 
claim  of  the  United  States  for  duties  against  all  the  partners 
was  extinguished,  and  became  confined  to  the  bond  alone,  and 
that  the  promise  upon  payment  of  the  money  by  the  surety  was 
therefore  implied  against  the  individual  partner  only.  Tom  v. 
Goodrich,  (2  Johns.  Rep.  213.)  The  case  of  8luiy  v.  Uhamplin, 
(4  Johns.  Rep.  460,)  was  likewise  decided  on  similar  principles. 
In  that  case  the  plaintiff  had  joined  with  the  defendant,  and  at 
his  request,  in  a  bond  to  the  United  States  for  duties  on  goods 
imported,  in  the  recital  of  which  the  defendant  was  mentioned 
as  the  importer.  The  plaintiff  having  discharged  the  bond, 
brought  this  action  for  reimbursement.  It  was  contended  on 
the  part  of  the  defendant  that  as  the  goods  imported  belonged  to 
a  third  person,  known  to  the  plaintiff  at  the  time  to  be  the  real 
owner,  and  that  as  it  had  been  proved  that,  in  the  books  of  the 
plaintiff's  firm,  that  person  had  been  debited  with  the  amount 
of  the  bond,  it  was  on  his  credit  and  not  on  that  of  the  defend- 
ant that  the  bond  had  been  executed,  and  that  to  him  alone  could 
the  plaintiff  look.  But  the  court  adverted  to  their  decision  in 
Tom  V.  Goodrich,  as  settling  the  point,  and  accordingly  decided 
for  the  plaintiff.  ^ 
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entering  into  a  security  for  another  take  a  counter  security, 

A.  and  B.  being  jointly  interested  in  a  transaction,  executed  a 
bond  with  C.  as  surety.  E.,  at  the  request  of  A.,  and  on  his  pro- 
mise to  repay  him,  pays  the  amount  of  the  bond  to  the  obligee. 
Although  assumpsit  may  lie  against  A.  and  B.  jointly  for  the 
money,  yet  no  action  will  lie  against  the  surety,  for  the  request 
will  not  enure  as  his  request.  Elmendorph  v.  Tappan,  (5  Johns. 
Rep.  176.) 

And  where  one  of  two  partners  executes  a  bond  for  duties  on 
goods  imported,  with  a  surety,  and  the  surety  advances  his  co- 
obligor  money  with  which  he  pays  the  bond,  he  may  maintain 
an  action  against  both,  the  partners  for  the  money  lent ;  although 
had  the  surety  himself  taken  up  the  bond,  he  could  only  have 
brought  an  action  for  money  paid  against  the  partner  who  exe- 
cuted it.     Walden  v.  Sherburne,  (15  Johns.  Rep.  409.) 

In  the  case  of  Fletcher  v.  Edson,  (8  Vt.  394,)  an  assumpsit  was 
sustained  upon  the  promise  of  the  principal  to  pay  into  the  hands 
of  the  surety  for  his  indemnity,  the  amount  for  which  the  surety 
had  become  accountable,  whenever  the  latter  should  be  called  upon 
for  payment  by  the  creditor,  or  should  have  reason  to  doubt  the 
ultimate  ability  of  the  principal  to  save  him  harmless.  It  was  not 
a  prerequisite  to  an  action  upon  such  promise  that  the  surety 
should  have  paid  the  debt,  or  any  portion  of  it.  The  court  put 
the  case  upon  the  groiind  that,  "  the  plaintiff  had  a  i-ight  to  pre- 
scribe the  terms  on  which  he  would  incur  a  responsibility  for  the 
defendant's  debt ;  and  his  assuming  that  liability  was  a  sufficient 
consideration  for  the  defendant's  engagement.  Whatever  he  re- 
ceives under  this  con  tract  he  may  be  compelled  to  pay  on  the  for- 
eign demand.  To  the  extent  of  his  means  thus  acquired,  he  will 
have  exchanged  situations  with  the  defendant — becoming  in 
effect  the  principal  and  the  defendant  surety.  And  should  the 
plaintiff  be  otherwise  indemnified  and  discharged  from  the  for- 
eign debt,  he  must  refund  the  fruits  of  this  action.  The  record 
will  at  all  times  exhibit  the  nature  of  the  claim  now  asserted  by 
him,  and  the  purpose  for  which  it  is  sustained." 

The  court  admit  the  principle  that  a  mere  promise  to  indemnify 
against  an  outstanding  demand  does  not  furnish  a  cause  of  action 
to  the  promisee,  upon  his  becoming  liable  to  a  suit  merely ;  but 
as  was  stated  by  the  court,  he  had  nevertheless  a  right,  by  con- 
tract, to  prescribe  the  terms  on  which  he  would  be  bound. 

Such  right  of  the  surety  to  protect  himself  by  contract,  upon 


256  HIS  EEMEDT  IS  ON  THAT  ONLY. 

sucli  implied  promise  ceases,  and  the  party  can  only  resort 
to  such  counter  security. 

This  was  decided  in  the  case  of  Toussaint  and  others  v. 
Martinnant,  (a)  which  was  an  action  of  indebitMus  assumpsit 
for  money  paid.  The  jury  found  a  verdict  for  the  plaintiff 
subject  to  a  case  for  the  opinion  of  the  court,  containing, 
among  others,  the  following  facts  : 
(a)  2  T.  E.  100. 


the  consideration  mentioned  above,  was  further  recognized  in  the 
caSe  of  Gushing  v.  Gove  and  Grafton,  (15  Mass.  69.)  In  that 
case,  the  plaintiff  had  been  in  the  habit  of  endorsing  notes  for  the 
defendant.  On  the  failure  of  the  defendant,  a  note  was  given  for 
the  express  purpose  of  enabling  the  plaintiff  to  secure  himself  by 
attaching  property  during  the  failure.  The  note  was  executed 
for  a  sum  understood  to  be  for  as  much  as  the  plaintiff  was  holden 
for.  It  was  understood  that  the  plaintiff  would  pay  the  notes 
which  he  had  endorsed  for  the  defendant ;  but  they  were  not 
taken  up,  neither  was  the  amount  known  when  the  suit  was  com- 
menced. .  The  endorsed  notes  however,  were  taken  up  and  had  at 
the  trial,  and  a  verdict  was  allowed  to  be  taken  for  their  amount. 
A  note  thus  deliberately  given  to  an  endorser  to  enable  him  to 
secure  himself  against  the  effects  of  his  endorsement,  was  held  to 
be  a  valid  and  binding  undertaking.  The  language  of  the  court 
was, — "  If  there  were  any  doubt  of  the  principal  to  the  extent 
mentioned,  we  think  that  when  an  endorser  has  either  expressly, 
or  impliedly  undertaken  to  pay  the  note  by  him  endorsed,  there 
can  be  no  doubt  but  that  the  undertaking  is  a  good  and  valuable 
consideration  for  a  promissory  note." 

Giving  another  security/paying  the  debt  in  any  other  property 
or  extinguishing  the  debt  in  any  way,  will  enable  the  surety  to 
maintain  assumpsit  against  the  principal.  Anslie  v.  Wilson,  (7 
Oowen,  662) ;  Eandall  v  Eich,  (11  Mass.  498) ;  Lord  v.  Staples, 
(3  Foster,  N.  H.  448,)  in  this  case  land  was  taken,  and  assumpsit 
for  money  paid  was  sustained.  A  surety  is  credited  his  own  note 
to  the  bank — gives  a  check  for  the  note  on  which  is  held  as  sure- 
ty, whicn  is  taken  in  payment, — an  action  of  assumpsit  was  sus- 
tained though  the  note  given  to  the  bank  was  unpaid  at  the  com- 
mencement of  the  action.  Brooks  v.  King,  (1  Jones'  Law,  N.  0. 
182.) 
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The  defendant,  having  borrowed  several  sums  of  money 
from  difterent  pei-sons,  prevailed  upon  the  plaintiffs  to  enter 
into  joint  and  several  bonds  with  him  to  the  persons  advanc- 
ing the  money ;  and  at  the  same  time  he  gave  the  plaintitfs 
a  bond  and  warrant  of  attorney  to  secui'e  to  them  the  pay- 
ment of  the  whole  sum  for  which  they  had  become  so  en- 
gaged. The  defendant  became  banltrupt.  The  plaintiffs  were 
afterward  called  upon  by  the  bond  creditors,  and  having  paid 
what  remained  due  after  deducting  the  amount  of  the  divi- 
dend, brought  this  action  for  the  money  so  paid. 

The  principal  question  which  arose  was,  whether  this  form 
of  action  could  be  supported. 

Ash/mrst,  J.,  said — "  There  is  no  doubt  but  that  wherever 
a  person  gives  a  security  by  way  of  indemnity  for  another, 
and  pays  the  money  the  law  raises  an  assumpsit.  But  where 
he  will  not  rely  upon  the  promise  which  the  law  will  raise, 
but  takes  a  bond  as  a  security,  there  he  has  chosen  his  own 
remedy,  and  he  cannot  resort  to  an  action  of  assumpsit. 
Therefore  in  this  case  his  only  security  is  the  bond." 

Buller,  J. — "In  ancient  times,  no  action  could  be  main- 
tained at  law,  where  a  surety  had  paid  the  debt  of  his  prin- 
cipal ;  and  the  first  case  of  the  kind  in  which  the  plaintiff 
succeeded,  was  before  Gould,  J.,  at  Dorchester,  which  was 
decided  on  equitable  grounds.  Now,  why  does  the  law 
raise  such  a  promise  ?  Because  there  is  no  security  given 
by  the  party.  But  if  the  party  choose  to  take  a  security, 
there  is  no  occasion  for  the  law  to  raise  a  promise.  Pro- 
mises in  law  only  exist  where  there  is  no  express  stipulation 
between  the  parties.  In  the  present  case,  the  plaintiffs 
have  taken  a  bond,  and  therefore  they  must  have  recourse 
to  that  security." 

34.  In  like  manner,  in  the  case  of  accommodation  bills, 
where  parties  are  in  the  habit  of  exchanging  bills  of  this 
description  for  their  mutual  accommodation,  or  where  one 
33 
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having  given  the  other  his  acceptances,  draws  against  them 
in  the  nature  of  a  counter  security ;  in  both  these  cases, 
although  one  party  should  pay  more  upon  his  acceptances 
that  the  other,  yet  an  action  for  money  paid  will  not  lie ;  but 
the  only  remedy  is  upon  the  bills. 

The  principle  is  fully  discussed  and  admitted  in  the  cases 
of  Cowley,  Assignee,  &c.  v.  Dunlop  and  another  (a),  and  Buck- 
ler V.  Bvitivant  and  another.  (5)(1) 

(a)  7  T.  R.  565. 
(6)  3  B.  R.  72. 

(1)  It  would  appear  from  the  later  cases,  that  an  action  for 
money  paid  will  lie,  though  they  are  not  all  agreed  upon  this  point. 
The  cases  referred  to,  are  cases  going  to  show  that  this  action 
can  be  maintained  between  accommodation  parties  to  bills  and 
notes,  and  it  is  thought  they  will  apply  with  equal  force  to,  and 
include  the  particular  cases,  where  one  having  given  the  other 
his  acceptances,  draws  against  them  in  the  nature  of  a  counter 
security,  as  mentioned  in  the  text.  Most  certainly  in  such  cases, 
any  balance  found  due  upon  adjustment  of  such  accommodation 
account,  would  come  within  the  scope  of  an  action  for  money 
paid,  if  where  the  consideration  of  the  note  was  work  and  labor, 
recovery  could  be  had  upon  such  counts, — as  has  been  repeat- 
edly held. 

In  the  case  of  Hughes  v.  Wheeler,  (8  Cowen,  84),  the  court 
held  and  adjudged,  that  the  note  was  conclusive  evidence  of  a 
pecuniary  consideration,  so  far  as  it  affected  the  remedy  upon 
the  money  counts.  This  case  was  affirmed  in  Smith  v.  Van 
Loan,  (16  Wend.  660),  where  the  consideration  was  work  and 
labor.  This  rule  was  excepted  to,  where  the  suretyship  of  one 
of  the  makers  appeared  upon  the  face  of  the  note.  Butler 
V.  Eanson,  (1  Denio,  107) ;  Baleone  v.  Woodruff,  (7  Barb.  15). 
The  court  in  the  above  cases  proceeded  upon  the  ground,  that 
the  note  should  be  taken, — "as  conclusive  evidence  of  money 
lent  and  advanced  by  the  plaintiffs  to  the  defendants ;  and  proof 
that  the  defendants  were  mere  accommodation  endorsers,  and 
that  in  fact  no  money  was  received  by  them,  cannot  alter  the 
form  of  the  remedy."  The  rule  adopted  by  these  cases,  was  sub- 
sequently, (in  1851),  followed  by  The  Cayuga  County  Bank  v. 
Warden,  (3  Selden,  19,)  which  was  an  action  of  assumpsit,  in 


WHEN  principal's  DEBT  DUE.  259 

35.  Where  a  party  has  become  bound  for  the  debt  of  an- 
other, and  the  money  is  due  upon  the  bond,  he  may  by  appli- 
cation to  the  court  of  chancery,  compel  the  principal  to  dis- 
charge it. 

It  is  said  by  JN'orthy  Lord  Keeper,  in  the  case  of  Lord 
llanelagh  v .  Hayes  (a),  that  "although  the  surety  be  not 
troubled  or  molested  for  a  debt,  yet,  at  any  time  after  the 
money  becomes  payable  on  the  original  bond,  the  court  of 
chancery  will  decree  the  priucipal  to  discharge  the  debt ;  it 
being  unreasonable  that  a  man  should  always  have  such  a 
cloud  hang  over  him."*(l) 
(n)  1  Tem.  189, 190. 

favor  of  an  endorsee  against  an  endorser  of  a  promissory  note. 
There  were  two  counts,  one  upon  an  indebtedness  for  work  and 
labor,  goods  sold,  money  lent,  money  had  and  received;  the 
other  upon  an  account  stated.  The  court  say, — "  The  defend- 
ants by  their  endorsement  acknowledged  that  they  have  in 
their  hands  money  lent  and  advanced  to  them  by  the  plaintiff, 
and  they  by  such  endorsement  undertake  to  repay  it  to  the 
plaintiffs,  or  to  any  other  party  to  whom  the  note  may  be  trans- 
ferred." 

Opposed  to  these,  are  cases  which  hold  that  the  note  is  only 
prima  facie  evidence  of  a  pecuniary  consideration,  which  may 
be  rebutted  by  proof.  Page's  Administrators  v.  Bank  of  Alex- 
andria, (7  Wheaton,  35).  Shepard  v.  Palmer,  (1  Conn.  K.  95); 
Cummings  v.  Hackley,  (8  John.  202) ;  Smedes  v.  Union  Bank, 
(20  John.  372,  383);  Bentley  v.  Northouse,  (1  Mood,  and  Malk, 
66) ;  Wells  v.  Girling,  (3  Moore,  79).     Story  on  Bills,  sec.  252. 

*A  surety  may  apply  to  the  court  of  chancery  for  relief  and 
protection,  as  soon  as  he  is  endangered,  and  need  not  wait  until 
he  has  paid  the  debt.  Tai/lor  v.  Heriot,  4  Dessasure's  Rep.  227. 
And  sureties  or  guarantees  have  a  right  to  enforce  mortgages, 
or  other  counter  securities  given  to  indemnify  them,  as  soon  as 
they  are  endangered,  and  before  they  have  actually  paid  the 
original  debt.     Tanhersly  v.  Anderson,  4  Dessasure's  Rep.  44. 

(1)  Application  to  Chancery. 
This  proposition  is  sustained  by  Bishop  v.  Day  et  al.  (13  Vt. 
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36.  And  if  the  principal  have  given  bail  in  an  action  for 

81).  The  orator  had  given  his  promissory  note  to  S.,  and  others 
had  given  their  bond  to  him  to  indemnify  him  against  such  note. 
It  was  held  that  the  obligors  had  made  it  their  debt  to  pay ;  that 
he  stood  in  the  relation  of  a  surety  as  to  them,  with  the  equit- 
able rights  pertaining  to  such  relation.  See,  also,  Earl  of  Kane- 
lough  V.  Hayes,  (1  Ver.  189).  The  Earl  had  been  sued  for  a'sum 
of  money  which  he  was  bound  to  pay  to  the  King,  and  which  the 
defendant  by  an  agreement  between  them  ought  to  have  paid, 
and  it  was  decreed  that  the  defendants  should  perform  his  cov- 
enants. Hoffman  v.  Johnson,  (1  Bland,  103,  105).  The  sure- 
ties may  also  compel  the  creditor,  in  equity,  to  resort  to  his 
mortgage  in  the  first  instance,  before  enforcing  his  claim  against 
them.    State  Bank  v.  Campbell,  (2  Eich.  Eq.  179). 

So,  also,  where  one  next  of  kin  to  the  intestate  is  entitled  to  a 
distributive  share  of  the  estate,  and  is  indebted  to  the  adminis- 
trator as  administrator  in  a  bond  with  a  surety,  the  surety  has  a 
right  in  equity  to  compel  the  administrator  to  apply  such  distri- 
butive share  towards  the  payment  of  the  bond.  Allen  v.  Smith- 
erman,  (6  Ired.  Eq.  179.) 

It  is  held  that  a  joint  action  may  be  maintained  by  two  several 
sureties  against  the  principal,  if  the  demand  upon  which  they 
were  sureties  has  been  taken  up  by  their  joint  note,  or  by  the 
money  obtained  by  such  note.  Whipple  v.  Jones  et  al.  (38  Vt. 
66) ;  Fletcher  et  al.  v.  Jackson,  (23  Vt.  582). 

In  the  case  of  Osborne  v.  Parker,  (5  East.  225),  a  part  of  the 
money  was  paid  on  the  joint  credit  of  the  two  sureties,  and  a 
part  of  the  money  was  raised  on  their  joint  note ;  and  it  was  held 
that  a  joint  action  was  well  brought.  This  doctrine  is  also  sus- 
tained by  Chandler  v.  Brainerd,  (14  Pick.  283) ;  Doremus  v.  Sel- 
den,  (19  Johns.  213) ;  Doolittle  v.  Dwight,  (2  Met.  561.) 

A  surety  may  recover  costs  which  have  been  incurred  in  good 
faith.  Hulett  v.  Soullard,  (26  Vt.  298) ;  Winn,  Adm.  v.  Brooks, 
(5  Eawle,  166) ;  Hayden  v.  Cabot,  (17  Mass.  169).  As  for  defend- 
ing a  suit,  Fletcher  et  al.  v.  Jackson,  (23  Vt.  590).  Held  in  Hay- 
den V.  Cabot,  (17  Mass.  169),  that  in  assumpsit  the  surety  may 
recover  of  the  co-surety  interest  and  costs.  Interest  recoverable 
Swain  v.  Wall,  (1  Ch.  E.  149) ;  Hickman  v.  McCurdy,  (7  J.  J. 
Marshall,  555,  561).  Held  not  in  the  English  Cases,  Onge  v. 
Trenlock,  (2  Mall.  31,  42) ;  Bell  v.  Free,  (1  Mans't,  90) ;  Eigby 
V.  McNarama,  (2  Cox,  415). 
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a  debt  with  surety ;  the  surety,  after  paying  the  debt,  has 
the  same  remedy  against  the  bail  as  against  the  principal. 

This  was  decided  in  the  case  of  Parsons  and  another  v. 
Briddock.{a)  There  the  plaintiffs  were  bound  as  sureties 
for  B.,  and  had  counter-bonds.  B.  was  arrested.  The  de- 
fendant became  his  bail,  and  judgment  was  obtained  against 
him.  The  sureties  being  afterward  forced  to  pay,  brought 
their  bill  to  have  the  judgment  against  the  bail  assigned  to 
them,  in  order  to  reimburse  them.     And  so  ordered. 

Per  Lord  Chancellor.  "  The  bail  stands  in  the  place  of 
the  principal,  and  cannot  be  relieved  on  other  terms  than 
on  payment  of  principal,  interest  and  costs,  and  the  sureties 
in  the  original  bond  are  not  to  be  contributory." 

This  case  is  cited  as  authority  by  the  master  of  the  rolls 

(a)  2  Vem.  608. 

In  a  suit  between  sureties,  a  judgment  obtained  upon  a  bond 
against  a  part  only  of  the  sureties,  which  has  been  paid  by  them, 
is  good  evidence  to  show  the  amount  paid,  but  not  to  prove  the 
liability.     Fletcher  et  al.  v.  Jackson,  (33  Vt.  582). 

"  The  general  rule  is,  that  in  a  collateral  undertaking  by  way 
of  guaranty,  where  a  suit  is  necessary  to  fix  the  liability  of  the 
guarantor,  the  first  judgment  was  prima  facie  evidence  of  the 
default.  But  where  the  guarantor  is  liable  without  suit  against 
the  principal,  the  judgment  against  him  is  regarded  as  strictly 
matter  inter  alias.  The  judgment  of  eviction  in  order  to  show  a 
breach  of  the  covenant  of  warranty  is  a  case  of  the  first  class. 
The  judgment  of  eviction  is  a  necessary  step  in  making  out  the 
liability  of  the  warrantor,  that  is,  the  casus  fmderis"  "And  on 
the  other  hand,  where  the  suit  may,  in  the  first  instance,  be 
brought  directly  against  the  guarantor,  the  judgment  against  the 
principal,  without  notice  to  the  guaraUtor,  is  not  evidence;  and 
so,  too,  if  the  guarantor  have  notice  of  suit  against  the  prin- 
cipal, he  is  not  obliged  to  concern  himself  in  its  defense,  but  may 
await  a  suit  against  himself  and  then  insist  upon  the  right  to  con- 
test the  whole  ground.  The  case  of  joint  and  several  obligors, 
especially  of  sureties  and  co-sureties,  as  a  general  rule,  have  been 
ranked  under  the  latter  class  of  cases."  Bramble  v.  Poultney, 
(11  Vt.  308) ;  Jackson  v.  Fletcher,  (33  Vt.  581.) 
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in  the  case  of  Wright  v.  Morley,  (a)  in  the  following 
terms. 

"The  principal  had  given  bail  in  an  action.  Judgment 
was  recovered  against  the  bail.  Afterward  the  surety  was 
called  upon  and  paid,  and  it  was  held  that  he  was  entitled 
to  an  assignment  of  the  judgment  against  the  bail. 

"  Consequently,  that  decision  established  that  the  surety 
had  precisely  the  same  right  that  the  creditor  had,  and  was 
to  stand  in  his  place.  There  are  other  cases  establishing 
the  same  principle,  though  not  quite  so  strong  as  that."(l) 

37.  The  case  of  Wright  v.  MarUyib)  shows  further  that 

the  court  of  chancery  will  interfere  to  give  any  equitable 

relief  to  the  surety,  from  the  property  of  the  principal,  if 

he  absent  himself.     There  one  A.  had  sold  an  annuity  of 

lOOZ.  per  annum,  and  had  assigned  over  the  interest  of 

5,000Z.  b  per  cent,  slock,  vested  in  trustees  for  the  use  of  his 

wife,  as  a  security  for  the   payment.     The  plaintifl",  as  a 

further  security,  had  joined  him  in  a  bond.     The  plaintiff 

went  abroad,  and  the  trustees  refusing  to  pay  the  annuity, 

the  plaintiff  was  compelled  to  pay.     He  then  filed  his  bill 

against  the  trustees  and  the  wife  to  be  reimbursed  out  of 

the  dividends,  and  to  havei  a  portion  of  them  set  aside  for 

the  future  payment  of  the  annuity  ;  which  was  ordered. 

Upon  the  same  principle  the  surety  for  a  receiver  is  in 

equity  entitled  to  stand  in  the  place  of  the  receiver  to  the 

(a)  11  Tes.  jun.  23. 
(6)  11  Tes.  jun.  23. 

(1)  If  a  creditor  bring  a  suit  against  the  principal,  and  the 
principal  give  a  bail  bond  with  a  surety,  this  latter  surety,  upon 
paying  the  debt,  has  no  right  of  action  upon  the  original  surety. 
Douglass  V.  Fagg,  (8  Leigh,  588) ;  Patterson  v.  Pope,  (5  Dana, 
24) ;  Smith  v.  Bing,  (3  Ohio,  33). 

The  doctrine  of  the  text  was  not  sustained  in  the  case  of 
Simmes  v.  Naylor,  (12  Gill  &  Johnson,  358). 
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extent  of  any  demand  of  the  surety  in  respect  of  advances 
made  by  him  in  that  capacity,  and  to  have  a  lien  upon  the 
general  balance  found  due  to  the  receiver,  in  preference  to 
creditoi-s  claiming  under  an  assignment  executed  subse- 
quently to  the  period  of  such  advances. 

This  point  vi^as  fully  discussed  and  decided  in  the  case  of 
GIossop  v.  Har)-ison  and  another.(rt)  The  complainant  was 
surety  for  the  defendant  Hm-rison.  as  treasurer  of  the  Opera 
House,  and  had  advanced  him  a  sum  of  monej'  by  way  of 
loan  to  enable  him  to  make  good  his  payments l  Upon 
Harrison's  resignation,  it  appeared  on  taking  the  accounts 
before  a  master  in  chancery,  that  there  was  a  balance  due 
to  him,  which  by  an  order  of  the  court  was  directed  to  be 
paid  to  him. 

Harrison,  at  the  time  of  his  resignation^  had  made  a  gene- 
ral assignment  of  all  his  effects  to  the  other  defendant  for 
the  equal  benefit  of  him  and  his  other  creditors ;  and  the 
present  bill  was  filed  against  them  by  the  surety,  praying 
that  he  might  be  paid  the  amount  of  his  advances  out  of 
this  balance,  and  the  defendants  enjoined  from  receiving 
the  same. 

Upon  the  motion  for  an  injunction,  Lord  Eldon,  Chan., 
said  he  thought  there  was  some  previous  case  which  had 
established  the  above  principle  as  to  the  surety,  but  not 
being  able  to  find  the  note  of  any  such,  he  said  further,  that 
if  there  was  no  such  case,  there  ought  to  be  such  a  decision 
now  made,  and  he  granted  an  injunction  accordingly. 

Secondly.  Where  the  principal  becomes  bankrupt,  or  as- 
signs over  for  the  benefit  of  his  creditors. 

38.  If  at  the  time  the  principal  becomes  bankrupt,  or  exe- 
cutes an  assignment,  the  surety  has  in  his  possession,  or 
under  a  control  equivalent  to  possession,  property  of  the 
principal,  as  agent,  bailee,  or  otherwise,  upon  which  he  has 
(a)  Cooper's  Chancerf  Cases,  61. 
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a  lien  for  his  general  balance,  query,  whether  he  has  also  a 
lien  upon  it,  to  the  amount  of  the  sum  for  which  he  ia 
surety  ? 

In  the  case  of  DrinkvMtev  and  another,  assignees,  v. 
Goodwin,{a)  the  agent  was  security  for  the  principal,  upon 
express  agreement  that  he  should  be  allowed  a  lien  upon 
the  property  of  the  principal  in  his  hands,  to  the  amount 
of  the  sum  for  which  he  was  security  ;  and  it  was  there  de- 
cided that  such  agreement  was  valid,  and  that  the  assignees 
of  the  principal  becoming  bankrupt,  could  only  recover 
such  property,  subject  to  the  lien  of  the  surety. 

This  case  was  decided  only  upon  the  special  agreement, 
but  the  inference  to  be  drawn  from  it  upon  the  question, 
independently  of  the  special  agreement,  seems  rather  in 
favor  of  the  surety's  lien.  This  also  appears  to  have  been 
the  opinion  of  the  reporter,  who  in  the  marginal  note,  con- 
siders the  point  as  having  been  decided  generally,  inde- 
pendent of  the  special  agreement.  It  does  not,  however, 
appear  that  this  point  has  ever  been  decided  generally  in 
any  case,  although  the  principle  seems  to  be  strictly  equita- 
ble, and  to  come  very  much  within  the  grounds  of  the  de- 
cision in  the  case  of  Glossop  v.  Harrison,  just  above  cited. 

39.  But  an  agent  who,  without  the  knowledge  of  his 
principal,  and  in  consideration  of  a  certain  commission  paid 
him  by  the  owners  of  goods,  guarantees  to  them  the  pay- 
ments of  his  principal,  in  consequence  of  which  goods  are 
delivered  to  him  on  account  of  the  principal — has  not  a  lien 
upon  such  goods  as  against  the  assignees  of  the  principal, 
although  he  has  paid  the  owners  under  his  guaranty  much 
more  than  the  value  of  the  goods  remaining  in  his  hands. 
Ourney  v.  Shar.{b) 

40.  Where  the  principal  becomes  bankrupt,  the  remedy 

(a)  Cowp.  251. 
(6)  4  Taunt.  242. 
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of  a  surety  paying  his  debt,  is  to  prove  the  amount  of  such 
payment  under  the  commission ;  and  this  whether  the  debt 
be  paid  before  or  after  the  bankruptcy  of  the  principal.* 

Before  passing  the  act  of  49  Geo.  Ill,  c.  121,  no  surety 
could  prove  under  a  commission,  unless  he  had  paid  the  debt 
prior  to  the  bankruptcy,  or  was  bound  by  bond,  bill,  or  note 
for  the  future  payment  at  all  events  ;  but  his  remedy  was 
against  the  bankrupt  personally. 

There  is  along  string  of  cases  to  this  effect ,  and.  many  nice 
distinctions  as  to  what  should  be  considered  as  payment ;  or 
so  far  equivalent  to  payment,  as  to  enable  the  surety  to  prove. 
But  as  the  above  mentioned  statute  has  put  an  end  to  all  these 
distinctions,  it  has  not  been  thought  necessary  to  notice  the 
cases. 

The  act  provides,  "  that  in  all  cases  of  commissions  of 
bankrupt  already  issued  under  which  no  dividend  has  yet 

*The  effect  of  this  principle  is  of  course  to  discharge  the  bank- 
rupt from  a  debt  paid  by  the  surety,  as  well  after  as  before  his 
bankruptcy. 

As  this  is  altogether  the  effect  of  the  statute  quoted  by  the  au- 
thor, directly  changing  the  rule  of  the  common  law,  it  will  occa- 
sion no  surprise  that  the  decisions  of  American  courts  are  adverse 
to  it.  The  supreme  court  of  New  York  in  Buel  v.  Gordon,  held 
that  to  an  action  brought  by  bail  against  their  principal,  who  had 
been  discharged  after  judgment  had  been  obtained  against  them, 
but  before  they  had  paid  the  amount,  the  discharge  was  no  bar. 
(6  Johns.  Rep.  126.)  So  if  the  endorser  of  a  promissory  note  pay 
it  after  the  discharge  of  the  maker,  he  may  notwithstanding  re- 
cover from  the  maker.  Frost  v.  Garter,  (1  Johns.  Gases,  73),  con- 
firmed by  the  court  of  errors.  (3  Caine's  Cases  in  Error,  310). 
So  in  Pennsylvania,  it  was  held  that,  where  under  a  bankrupt 
law  of  Maryland,  which  discharged  the  debtor  from  all  debts 
owing  or  contracted  previous  to  the  assignment,  the  principal  in 
a  bond  was  discharged  after  the  bond  became  due,  and  subsequent- 
ly thereto  the  amount  was  paid  by  the  surety,  the  surety  might 
recover  of  the  principal,  notwithstanding  his  discharge.  Had- 
dens  V.  Chambers,  (2  Dallas's  Bep.  236). 

34 
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been  made,  or  under  which  the  creditors  who  have  not  proved 
can  receive  a  dividend  equally  in  proportion  to  their  re- 
spective debts  without  disturbing  any  dividend  already  made, 
and  in  all  cases  of  commissions  of  bankrupts  hereafter  to  be 
issued  where  at  time  of  issuing  the  commission,  any  person 
shall  be  surety  for,  or  be  liable  for  any  debt  of  the  bankrupt, 
it  shall  be  lawful  for  such  surety  or  person  liable  if  he  shall 
have  paid  the  debt  or  any  part  thereof,  in  discharge  of  the 
whole  debt,  although  he  may  have  paid  the  same  after  the 
commission  shall  have  issued,  and  the  creditor  shall  have 
proved  his  debt  under  the  commission,  to  stand  in  the  place 
of  the  creditor  as  to  the  dividends  upon  such  proof ;  and 
when  the  creditor  shall  not  have  proved  under  the  commis- 
sion, it  shall  be  lawful  for  such  surety  or  person  liable,  to 
prove  his  demand  in  respect  of  such  payment  as  a  debt  under 
the  commission,  not  disturbing  the  former  dividends,  and  to 
receive  a  dividend  or  dividends,  proportionably  with  the 
other  creditors,  taking  the  benefit  of  such  commission,  not- 
withstanding such  person  may  have  become  surety  or  liable 
for  the  debt  of  the  bankrupt  after  an  act  of  bankruptcy  had 
been  committed  by  such  bankrupt,  provided  that  such  per- 
son had  not  at  the  time  when  he  became  such  surety,  or  when 
he  so  became  liable  for  the  debt  of  such  bankrupt,  notice  of 
any  act  of  bankruptcy  by  such  bankrupt  committed  ;  or  that 
he  was  insolvent  or  had  stopped  payment ;  provided  always 
that  the  issuing  a  commission  of  bankrupt,  although  such 
commission  shall  afterward  be  superseded,  shall  be  deemed 
such  notice  ;  and  every  person  against  whom  any  such  com- 
mission of  bankrupt  has  been  or  shall  be  awarded,  and  who 
has  obtained  or  shall  obtain  his  certificate,  sliall  be  discharged 
of  all  demands  at  the  suit  of  every  such  person  having  so  paid, 
or  being  hereby  enabled  to  prove  as  aforesaid,  or  to  stand  in 
the  place  of  such  creditor  as  aforesaid,  with  regard  to  his 
debt  in  respect  of  such  suretyship  or  liability  in  like  manner, 
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to  all  intents  and  purposes,  as  if  such  person  had  been  a  credi- 
tor before  the  bankruptcy  of  the  bankrupt  for  the  whole  of 
the  debt  in  respect  of  which  he  was  surety  ;  or  was  so  liable 
as  aforesaid." 

41.  But  to  an  action  brought  against  him  by  a  surety,  the 
bankrupt  must  plead  specially  ;  and  cannot  avail  himself  of 
this  clause  under  the  general  issue,  Stedman  v.  Martin- 
nant  (a)  ;  and  upon  leave  being  to  amend  in  this  case,  and  a 
special  plea  of  bankruptcy  having  been  put  upon  the  record, 
judgment  was  given  for  the  defendant  upon  a  case  reserved, 
as  above  mentioned.  (6) 

42.  In  the  same  case  it  was  decided  that  the  principal  is 
in  all  cases  discharged  from  any  future  liability  to  the  sure- 
ty, whether  he  has  proved  his  debt  under  the  statute  or  not. 

43.  As  to  the  extent  which  the  surety  is  entitled  to  recov- 
er or  prove,  it  seems  he  may  recover  the  principal  money 
paid  and  interest;  and  if  the  debt  paid  by  him  arise  out  of 
a  bond  of  which  he  takes  an  assignment  for  his  own  benefit, 
he  shall  recover  the  whole  penalty  if  he  has  been  damnified 
to  that  amount. 

Thus  in  the  case  of  Butcher  v.  Ghurchill{c),  the  marquis 
of  Downshire  was  surety  in  an  annuity  bond,  with  a  penalty 
of  840/.  (double  the  consideration  money)  conditioned  for  the 
payment  by  the  principal  of  an  annuity  of  70?.  -per  annum. 

The  principal  went  abroad  and  neglected  to  make  good 
the  payments  upon  the  annuity.  The  marquis  was  applied 
to.  He  ao-reed  with  the  annuitant  for  the  payment  of  the 
orio-inal  consideration  ;  and  arrears  of  the  annuity  amount- 
ing  to  487Z.  ;  and  took  an  assignment  of  the  bond  for  his 
own  benefit. 

This  took  place  before  the  discharge  of  the  grantor  in 

(a)  12  E.  R.  664. 
<;b)  13  E.  R.  427. 
(c)  14  Ves.  jun.  567. 


268  -WHEN  PRINCIPAL  IS  BANKRUPT. 

1778,  under  an  insolvent  act,  which  provided  that  the  future 
estate  should  not  be  discharged. 

In  the  year  1808,  it  was  ordered  by  the  master  of  the  rolls, 
upon  application  to  the  court  of  chancery,  that  the  executors 
of  the  marquis  should  stand  as  creditors  against  the  estate 
of  the  grantor,  for  the  whole  penalty  of  the  bond  ;  being  less 
either  than  the  arrears  of  the  annuity  or  the  sum  paid  by 
him,  with  interest  upon  it.  (5) 

44.  But  in  the  case  of  an  annuity  granted  by  a  person 
before  bankruptcy  or  insolvency  with  a  surety  for  the  regu- 
lar payments,  if  the  annuitant  does  not  choose  to  prove 
against  the  estate  of  the  grantor,  but  after  the  bankruptcy 
or  the  discharge  of  the  insolvent,  sues  the  surety,  he  is  en- 
titled to  recover  against  the  principal,  notwithstanding  his 
certificate  or  discharge. 

In  the  case  of  Page  v.  Russell,{a)  the  plaintiff  was  surety 
with  the  defendant  for  payment  of  annuity,  and  after  de- 
fendant's discharge  under  the  Insolvent  Act,  51  Geo.  Ill, 
was  called  upon  by  the  annuitant  and  obliged  to  pay.  He 
then  brought  his  action  for  money  paid,  &c.,  to  which  the 
plaintiff  pleaded  in  bar  that  defendant  was  in  custody  on 
the  1st  of  May,  1811,  and  had  since  been  discharged  under 
an  Insolvent  Act,  and  that  the  sums  paid  by  plaintiff  were 
paid  in  respect  of  an  annuity  granted  by  him  before  this  1st 
of  May.  Replication,  that  after  the  first  of  May,  and  after 
the  discharge,  plaintiff  was  called  upon  to  pay,  and  did  pay 
in  respect  of  such  annuity,  demurrer  and  joinder. 

Per  he  Blanc,  J.     The  act  says  that  the  surety  shall  be 

(a)  2  M.  and  S.  551. 

(5)  It  appears  also,  from  the  same  case,  that  where  the  demand 

of  a  principal  or  surety  arises  from  an  instrument  securing  an 

.  annuity,  the  court  of  chancery  will  set  a  value  upon  the  annuity, 

where  its  value  is  less  than  the  amount  of  the  penalty  in  the 

same  way  as  is  done  by  commissioners  in  cases  of  bankruptcy. 
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entitled  to  be  admitted  a  creditor,  but  it  does  not  say  shall 
be  discharged  in  the  same  manner  as  if  he  had  become 
bankrupt. 

Bayley,  J.  Even  in  the  case  of  a  bankrupt,  if  the  annu- 
ity creditor  does  not  come  in  and  prove,  but  disregarding 
the  bankruptcy  sues  the  surety,  the  latter  cannot  insist  on 
the  certiiicate  ;  and  if  he  cannot,  may  he  not  afterwards  re- 
sort to  the  bankruptcy  ?  The  present  is  a  debt  accrued  since 
the  debtor's  discharge,  and  therefore  the  plaintiff  is  entitled 
to  judgment. 

And  the  subsequent  case  of  Welsh  v.  Welsh,(a)  expressly 
decides  the  point  as  to  a  bankrupt,  but  by  Bayley,  J.,  in  the 
last  cited  case  ;  and  it  was  in  the  present  case  decided  that 
a  surety  in  an  annuity  deed  could  not  compel  the  annuitant 
to  come  in  and  prove  under  49  Geo.  Ill,  c.  121,  and  being 
compelled  to  pay  after  commission  issued,  might  maintain 
an  action  against  the  bankrupt's  principal,  and  that  the  cer- 
tificate was  no  bar.(l) 
(a)  4  M.  and  S.  333. 

(1)  The  Bankrupt  Act  of  the  United  States,  of  Aug.  19,  1841, 
contained  a  provision  for  the  proof  of  contingent  claims,  annu- 
ities and  the  claims  of  sureties.  The  language  of  the  section  is, 
that  such  claimants  "shall  he  permitted  to  come  in  and  prove 
such  debts  or  claims  under  this  act." 

It  was  held  in  Wells  v.  Mace,  (17  Vt.  503)  that  where  a  surety 
executed  with  his  principal  a  note  payable  in  one  year  from  its 
date,  and  after  the  note  became  due  the  principal  obtained  his 
discharge  in  bankruptcy,  and  the  surety  did  not  prove  his  con- 
tingent claim,  under  the  above  mentioned  provision,  and  after 
the  principal  had  obtained  his  discharge,  the  surety  paid  the 
note,  that  the  discharge  in  bankruptcy  was  no  bar  to  an  ac- 
tion in  favor  of  the  surety  against  the  principal  to  recover  the 
money  so  paid. 

The  court  proceed  upon  the  ground  that  the  intention  was  to 
enlarge  and  not  to  restrict  the  remedy  of  the  surety,  that  it  was 
intended  to  leave  it  optional  with  him  either  to  present  his  claim 
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Or  Co-sureties. 
45.  Where  there  are  more  sureties  than   one,  and  one 

and  share  with  the  others,  or  postpone  the  claim  until  it  hecame 
absolute,  and  collect  it  from  the  bankrupt  after  the  distribution 
of  his  property. 

So  in  Leighton  v.  Atkins,  (35  Maine,  5  Eed.  118,)  where  a 
judgment  was  obtained  against  a  principal  and  surety  after  the 
principal  was  discharged  in  bankruptcy,  but  on  a  debt  due  be- 
fore, and  the  surety  paid  the  debt  and  brought  an  action  to 
recover  the  amount  paid, — held,  that  his  discharge  was  no 
defense. 

And  in  case  of  co-sureties,  where  one  has  paid  the  debt  upon 
suit  after  a  discharge  of  his  co-surety  in  bankruptcy,  he  may 
maintain  an  action  for  contribution.  Dole  v.  Warren,  (32  Maine, 
2  Eed.  94). 

In  case  of  the  insolvency  of  some  of  the  sureties,  in  England 
it  is  necessary,  as  appears  from  the  cases  of  Peter  v.  Eich,  (1  Ch. 
Eep.  34,)  and  Hale  v.  Harrison,  (1  Oh.  Ca.  246,)  when  a  surety 
pays  the  entire  debt  to  resort  to  Chancery  in  order  to  compel 
the  solvent  sureties  to  contribute  more  than  their  aliquot  pro- 
portion, as  appears  from  the  note.  At  law,  the  surety  thus  pay- 
ing the  whole  debt,  can  recover  only  an  aliquot  part,  taking  into 
account  the  whole  number  of  sureties.  Coswell  v.  Edwards,  (2 
B.  &  P.  268) ;  Brown  v.  Lee,  (6  B.  &  C.  697). 

In  the  case  of  Mills  v.  Hyde,  (19  Vt.  62,)  the  rule  adopted  in 
Chancery  is  extended  to  courts  of  law.  The  language  of  the 
court  is, — "  The  fact  of  the  insolvency  of  a  co-contractor  may  as 
well  be  enquired  of  by  a  jury  as  by  a  chancellor,  and  indeed  is  a 
fact  which  appears  peculiarly  suitable  for  the  determination  of  a 
jury." 

The  same  question  has  been  directly  settled  in  Henderson  v. 
McDuffiie,  (6  N.  H.  38).  In  that  case  the  computation  was 
made,  disregarding  the  insolvent  co-surety  in  a  court  of  law  by  a 
jury.  There  being  no  court  of  Chancery  in  that  State,  the  case 
goes  to  show  that  a  court  of  law  may  not  hesitate  to  do  justice, 
by  making  an  equitable  computation  upon  proof  of  the-  insol- 
vency of  a  co-contractor, — in  this  case  one  of  three. 

In  the  case  of  Mills  v.  Hyde,  the  court  animadvert  upon  the 
ruling  of  the  English  chancery  and  law  cases,  in  the  following 
terms : — "  There  is  something  very  nearly  bordering  on  absurdity 
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alone  is  obliged  to  pay,  he  shall  make  the  others  contri- 
bute.*(A) 

(a)  See  Appendix,  p.  538. 

in  saying  to  a  joint  contractor  "vvho  has  removed  the  common 
harden,  that  he  may  have  his  remedy,  either  in  a  court  of  equity 
or  a  court  of  law,  but  that  if  he  sues  in  chancery  he  may  recover 
his  whole  claim,  whereas  if  he  brings  his  suit  at  law  he  shall  re- 
cover only  a  part.  The  action  for  money  paid  is  an  equitable 
action,  and  when  a  plaintiff  has  paid  money  for  the  benefit  of  a 
defendant,  he  ought  not  unnecessarily  to  be  driven  out  of  a  court 
of  law.  We  see  no  objection  to  administering  the  same  justice 
in  this  case  that  we  would  if  sitting  as  chancellors.  The  plain- 
tiff having  paid  the  share  of  Moore,  who  is  hopelessly  insolvent, 
the  defendant  ought  to  bear  with  him  the  burden  thus  imposed 
upon  him." 

Alike  in  principle  is  the  case  of  McKenna  v.  George,  (2  Rich. 
Eq.  15,)  when  it  was  held,  that  if  a  part  of  the  co-sureties  have 
removed  from  the  state,  those  who  remain  are  bound  to  con- 
tribute in  equal  proportions ;  and  if  one  of  the  remaining  pays 
the  debt,  he  may  recover  one-third  of  the  whole  sum  from  each 
of  the  others.    Jones  v.  Blanton,  (6  Ired.  Eq.  115). 

Contriiution  among  co-sureties. 

A  joint  action  cannot  be  maintained  by  one  surety  against  his 
co-surety  and  the  principal  of  the  note  for  money  paid  in  dis- 
charge of  the  note.  Lapham  v.  Barnes,  (3  Vt.  314).  Ellicott  v. 
mchols,  (7  Gill,  85). 

If  both  defendants  had  been  principals,  and  the  debt  had  been 
the  debt  of  both,  the  action  could  have  been  maintained,  although 
the  surety  paid  the  debt  at  the  request  of  one  of  them  only.  As 
the  debt  would  be  paid  for  the  use  of  both,  the  law  would  imply 
a  promise  on  the  part  of  both  to  repay  it ;  ib.  and  Elmendorf  v. 
Tappan,  176 ;  Exal  v.  Partridge,  et  al.  (8  T.  R.  308). 

The  surety  of  a  surety  is  not  entitled  to  contribution.  Edge 
V.  Keith,  (13  S.  and  M.  295).    Neither  has  a  surety  any  claim 

*If  one  of  the  bail  of  the  defendant  in  a  cause,  after  the  return 
of  nan  est  inventus  to  an  execution  against  the  body  of  the  princi- 
pal, and  after  proceedings  have  been  commenced  against  them, 
but  before  they  are  fixed,  (the  time  for  surrendering  the  princi- 
pal not  having  yet  expired),  voluntarily  satisfy  the  judgment 
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This  does  not  seem  to  have  been  allowed  anciently  at  com- 

for  contribution  upon  one  who  has  undertaken  to  pay  if  the 
surety  does  not.  Hartley  v.  O'FIaherty,  Lloyd  &  Goold,  317, 
temp.  Plunk. 

In  the  case  of  Foster  v.  Johnson,  (5  Vt.  62,)  it  was  objected  to 
an  action  at  law,  brought  by  one  of  five  sureties,  who  had  paid 
the  debt — the  principal  being  insolvent — against  one  of  the 
other  sureties  for  a  fifth  part  of  the  amount  paid,  that  such  ac- 
tion could  not  be  maintained  by  a  surety  for  a  contribution 
where  there  are  more  than  two  sureties.  In  such  case  it  was  in- 
sisted that  the  surety  must  resort  to  chancery.  The  court  held 
that  the  action  could  be  maintained.  The  court — Hutchinson, 
J.,  say — "  The  reason  why  one  of  three  or  more  partners  must 
seek  an  accounting  in  chancery  does  not  exist  here.  In  that 
case  nothing  can  be  more  uncertain  than  the  sum  to  which  each 
is  entitled  until  the  accounts  are  adjusted.  Here  the  sum  is  as 
easily  ascertained  as  in  any  common  action  of  assumpsit.  In- 
deed, it  is  a  mere  matter  of  computation." 

The  doctrine  of  the  Common  Law  was  declared  in  Carroll  v. 
Bowie,  (7  Gill,  34,)  to  allow  one  joint  obligor  who  had  satisfied 
a  bond  to  recover  against  his  co-obligors  in  assumpsit  for  a  con- 
tribution ;  the  surety  recovers  irom  the  others  their  proportion 
of  the  payment. 

And  the  surety  may  maintain  the  action  against  the  co-surety 
notwithstanding  the  statute  of  limitations.  Mauri  v.  Heffer- 
mann,  (13  John.  58);  Mills  v.  Hyde,  (19  Vt.  60).    The  cases 

against  the  principal,  he  cannot  compel  his  co-surety  to  a  con- 
tribution. Bkillin  v.  Merrill,  16  Mass.  Rep.  40.  The  court  in 
giving  their  decision,  made  a  distinction  between  the  case  before 
them,  and  one  of  a  voluntary  payment  of  money  actually  due,  to 
avoid  a  suit,  in  which  there  was  no  doubt  that  he  who  paid  the 
money  might  compel  his  co-surety  to  contribute ;  but  they  ob- 
served that  the  defendant  was  not  absolutely  indebted  because 
non  est  inventus  was  returned  upon  the  execution,  and  that  the 
privilege  of  the  bail,  of  surrendering  the  principal,  was  a  valuable 
one  to  both,  which  ought  not  to  be  intercepted  by  one  of  them 
to  the  prejudice  of  the  other,  and  that  the  plaintiff  having,  though 
innocently,  yet  by  his  voluntary  interference,  deprived  the  defend- 
ant of  this  privilege,  they  were  bound,  however  hard  the  case 
might  be,  to  give  judgment  for  the  defendant. 
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mou  law  ;  excepting  by  the  custom  of  London  :  (a)  and  the 

(a)  Lixye-r  v.  Nelson,  I  Vern.  456. 


proceed  upon  the  ground  of  a  presumptive  agency  on  the  part 
of  one  joint  contractor  to  bind  the  other,  so  that  the  act  of  one 
in  this  respect  is  the  act  of  all. 

But  it  is  held  that  if  one  co-principal  who  pays  a  debt  hound 
by  the  act  against  the  consent  of  his  co-debtor,  he  cannot  main- 
tain an  action  for  contribution  against  such  co-debtor.  Ellicott 
T.  Nichols,  (7  Gill,  85). 

In  Kentucky  it  is  held  that  the  surety  must  show  the  insol- 
vency of  the  principal  before  he  can  proceed  against  the  co-surety 
for  a  contribution.  Atkinson  v.  Stewart,  (2  B.  Munroe,  348, 350) ; 
Morrison  v.  Poyntz,  (7  Dana,  307) ;  but  in  other  States  the  surety 
may  maintain  the  action  without  showing  the  principal's  insol- 
vency. Couch  V.  Terry's  adm'rs,  (13  Ala.  225, 227) ;  Odlin  v.  Green- 
leaf,  (3  N.  H.  270,  271) ;  Goodal  v.  Wentworth,  (30  Maine,  323, 
324) ;  Cowell  v.  Edwards,  (3  B.  and  P.  3*68) ;  Sloo  v.  Pool,  (15  111. 
47).  Held  in  Cowell  v.  Edwards,  (3  B.  and  P.)  that  an  action  of 
contribution  may  be  sustained  without  proving  the  insolvency  of 
the  principals. 

If  a  surety  takes  security  frop;i  the  principal,  it  inures  to  the 
benefit  of  all  the  sureties.  Elwood  v.  Diefendorf,  (5  Barbour,  S. 
Ct.  399,  405) ;  Hinsdill  v.  Murray,  (6  Vt.  136) ;  Prindle  v.  Page, 
(31  Vt.  94) ;  Steele  v.  Mealing,  (34  Ala.  385) ;  Whipple  &  Jones 
V.  Briggs,  (38  Vt.  66) ;  Paris  v.  Hulett,  (26  Vt.  312.) 

Neither  can  a  surety  who  is  fully  indemnified  by  feis  principal, 
recover  a  contribution  from  his  co-surety  for  money  paid  by  him, 
but  must  indemnify  himself  out  of  the  means  placed  in  his  hands. 
Morrison  v.  Taylor,  (31  Ala.  779).  West  v.  Bank  of  Eutland,  et 
al.  (19  Vt.  408). 

It  is  held  in  Edgerly  v.  Emerson,  (3  Foster,  N.  H.  555),  that 
when  a  surety  pays  the  debt,  and  the  creditor  assigns  to  him  any 
collateral  security,  the  debt  will  be  regarded  as  not  dispharged, 
for  the  sole  purpose  of  supporting  the  security. 

At  law,  as  a  general  principle,  payment  extinguishes  a  judgment 
but  in  equity;  the  surety  when  he  pays  a  judgment  against  himself 
and  principal,  has  a  right  to  have  it  assigned  to  hini,  and  to  use 
it  as  a  subsisting  judgment  against  the  principal.  Goodyear  v. 
Watson,  (14  Barb.  481).  But  it  must  be  for  the  entire  debt ;  a,pro 
tanto  assignment  will  not  be  allowed.  Neptune  Ins.  Co.  v.  Dor- 
say,  (3  Md.  Ch.  Decis.  334). 
35 
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principle  was  disallowed  in  the  following  case  (J).     Two 
(6)  H.  J.  Godbolt's  Rep.  243. 

In  case  a  mortgage  has  been  executed  by  the  principal  debtor 
to  one  of  the  co-sureties  upon  a  note,  conditioned  that  he  would 
pay  the  note  and  save  the  surety  harmless,  a  trust  is  thereby  crea- 
ted, and  also  an  equitable  lien  on  the  lands  for  the  benefit  of  the 
creditor,  and  the  surety  holds  the  property  subject  to  such  trust, 
he  may  in  equity  be  compelled  to  give  the  creditor  the  benefit  of 
such  trust  for  the  security  and  payment  of  his  debt,  and  if  the 
surety  has  voluntarily  assigned  to  the  creditor,  the  creditor  would 
hold  the  property  the  same  as  though  it  had  been  decreed 
to  him  by  chancery.  Paris  v.  Hulett,  (26  Vt.  312) ;  Eastman  v. 
Foster,  (8  Metcalf,  20).  In  such  case  the  property  being  of  suflB- 
cient  value  to  satisfy  the  debt,  and  the  creditor  having  taken  pos- 
session upon  foreclosure,  the  debt  will  be  considered  as  satisfied 
and  the  sureties  discharged.  See  also  Bush  v.  Stamps,  (26  Miss. 
4  Cush.  463.)  And  it  is  held  that,  whether  the  surety  is  dam- 
nified or  not,  the  creditor  is  entitled  to  the  pledges  and  securities 
in  sureties  hands,  it  being  a  trust  created  for  the  better  security 
of  the  debt.  Ohio  Life  Ins.  Co.  v.  Ledyard,  (8  Ala.  866) ;  Eob- 
erts  V.  Colvin,  (3  Gratt.  355). 

With  respect  to  the  right  of  a  surety  who  is  indemnified  to 
take  advantage  of  any  enlargement  of  time  between  the  creditor 
and  the  principal,  it  is  held  that  he  is  estopped  from  objecting 
to  an  enlargement.  Smith  v.  Estate  of  Steele,  (25  Vt.  431.)  The 
court  say  in  this  case, — "  A  surety  who  is  fully  indemnified  by 
property  in  his  possession,  which  by  the  terms  of  the  assignment, 
he  is  at  liberty  to  convert  into  money,  stands  much  in  the  same 
light  as  a  surety  who  has  received  the  amount  of  the  debt  in  money 
from  the  principal.  And  in  such  case  he  is  clearly  the  principal. 
And  so  if  he  had  received  half  the  money  he  would  be  co-principal ; 
and  in  all  these  cases,  as  it  seems  to  us  on  general  principles,  he 
should  not  be  permitted  to  claim  the  privileges  of  a  strict  surety 
without  indemnity.'' 

In  Chilton  v.  Bobbins,  (4  Ala.  333),  held  that  the  surety  can- 
not avail  himself  of  any  such  defense  while  he  retains  such  surety. 
And  in  Moore  v.  Paine,  (12  Wend.  123),  it  was  also  held  that, 
even  if  the  principal  be  released  by  the  concurrence  of  the  credi- 
tor, sureties  fully  indemnified  are  not  thereby  released. 

It  is  not  necessary  that  the  surety  should  know  of  the  securities 
in  the  possession  of  the  creditor  to  entitle  him  to  them.    Com. 
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wei-e  bound,  with  J.  8.  for  the  debt  of  the  latter.  One  of 
them  was  sued,  and  the  whole  penaltj' recovered  against  him. 
He  exhibited  an  English  bill  in  the  court  of  requests,  against 
the  other  for  contribution.  Upon  this  a  prohibition  was 
moved  in  the  court  of  common  pleas,  and  the  same  granted; 
because  by  entering  into  the  obligation,  it  became  the  debt 
of  each  jointly  and  severally.  And  the  court  said  if  one 
should  have  contribution  against  the  other,  it  would  be  a 
great  cause  of  suits :  and  a  then  late  decision  in  Sir  William 
WJioorwood's  case,  was  cited  as  an  authority  in  point.(l) 

Bank  of  Lake  Erie  v.  Western  Reserve  Bank  and  others,  (11  Ohio, 
444) ;  Lathrope  &  Dale's  Appeal,  (1  Barr.  513,  517) ;  Atwood  v. 
Vincent,  (17  Conn.  576,  583),  and  its  operation  extends  to  secu- 
rities on  which  the  surety  is  jointly  bound  with  the  principal  as 
well  as  others. 

(1)  Suhrogation. 

The  general  principal  of  law  that,  a  surety  or  a  party  who  stands 
in  the  situation  of  a  surety,  is  entitled  to  be  subrogated  to  all  the 
rights  and  remedies  of  the  creditor  against  the  principal  whose 
debt  he  is  compelled  to  pay,  was  held  in  the  case  of  Matthews  v. 
Aiken,  (1  Com.  599),  to  be  applicable  to  cases  where  the  party  be- 
came a  surety  at  the  instance  of  the  creditor,  but  not  at  the  request 
of  the  debtor. 

The  proceedings  were  in  Chancery,  to  compel  the  assignment 
of  a  certain  mortgage,  executed  by  the  principal  to  the  creditor 
upon  payment  by  the  surety  of  the  debt  to  the  creditor.  Objected 
that  the  surety  did  not  become  so  at  the  request  of  the  debtor. 

The  Court  held  that  the  right  of  subrogation  did  not  rest  in 
contract,  but  upon  principles  of  natural  justice  and  moral  obli- 
gation. The  language  of  Chancellor  Kent,  in  Hayes  v.  Ward,  (4 
Johns.  Ch.  130),  and  of  Lord  Brougham  in  Hodgson  v,  Shaw,  (3 
Mylne  &  Keene,  183),  in  support  of  this  principle  is  referred  to 
and  quoted.  The  rule  laid  down  by  Sir  Samuel  Eomilly  in  his 
argument  in  Craythorne  v.  Swynburne,  (14  Ves.  159),  referred 
to  in  the  text,  is  also  quoted,  which  is  that,  "  a  surety  will  be 
entitled  to  every  remedy  which  the  creditor  has  against  the  princi- 
pal debtor,  to  enforce  every  security  by  all  means  of  payment,  to 
stand  in  the  place  of  the  creditor,  not  only  through  the  medium 
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46.  But  it  is  now  admitted  at  common  law,  that  an  action 

of  contract,  but  even  by  means  of  securities  entered  into  without 
the  knowledge  of  the  surety  having  a  right  to  have  those  securi- 
ties transferred  to  him,  though  there  was  no  stipulation  for  that 
and  to  avail  himself  of  all  those  securities  against  the  debtor." 
This  rule  is  said  to  have  been  sanctioned  by  Lord  Eldon  in  that 
case.  It  does  not  turn  wholly  upon  the  question,  say  the  Court, 
whether  the  surety  may  or  may  not,  have  a  right  of  action  at  law 
against  his  principal  upon  payment  of  the  debt. 

It  appeared  from  the  case  that  the  pri^icipal  debtor  informed 
the  guai"antor,  that  he,  the  debtor,  was  under  no  obligation  to 
furnish  security ;  and  that  he  advised  the  guarantor  not  to  exe-- 
cute  the  guaranty,  which  was  a  sealed  instrument,  having  been 
given  after  the  original  contract,  It  did  not  appear  that  the 
principal  dissented. 

The  Court  further  say  that,  "  it  might  be  different  if  the  debtor 
himself  were  here  urging  this  defense,  and  especially  if  he  could 
show  that  the  surety  entered  into  the  obligation  not  only  against 
his  wish  or  request,  but  for  some  purpose  of  fraud  or  oppression, 
or  to  compel  him  to  pay  a  debt  to  which  as  between  him  and  the 
creditor,  he  had  a  good  defense  at  law." 

But  it  appears  from  Norton  v.  Coons,  (3  Denio,  130),  which 
was  a  case  at  law,  though  no  promise  could  be  inferred  from  the 
circumstances  to  make  a  contribution,  "  a  promise  was  therefore 
imputed  where  none  confessedly  existed,  in  order  to  provide  a 
remedy  for  the  party  where  there  was  no  doubt  as  to  the  legal 
liability;  and  the  legal  liability  in  such  cases  springs  from  the 
equitable  obligation;  the  law  courts  having  borrowed  their  juris- 
diction in  these  particular  cases  from  the  Courts  of  Equity." 
"  Being  a  surety  on  the  same  contract  without  qualification  in 
terms,  was  suflScient  to  fix  the  obligation  to  contribute." 

It  is  held  generally  by  the  American  Courts,  that  the  surety's 
right  of  subrogation,  includes  judgments  obtained  against  the 
principal,  and  principal  and  surety,  by  the  creditor.  Deering  v. 
Earl  of  Winchelsea,  (1  Leading  Cases  in  Equity,  110,  111),  though 
it  is  otherwise  in  the  States  of  Alabama,  North  Carolina  and  Ver- 
mont. In  the  State  of  Alabama,  held  that  the  surety  extinguishes 
the  debt  by  payment,  and  that  this  extends  to  sealed  instruments. 
In  North  Carolina  the  surety  who  had  paid  off  a  j  udgment  against 
a  principal  and  himself,  became  only  a  simple  contract  creditor, 
the  judgment  being  by  payment  extinguished  both  at  law  and  in 
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of  indebitatus  assumpsit  will  lie  by  a  surety,  paying,  or  his 

equity.  (lb.)  The  case  referred  to  in  Vermont  is  Pierson  v.  Oat- 
lin,  (18  Vet.  85),  in  which  the  Court  say,  "For  although  in  a 
Court  of  Equity,  the  surety  who  pays  the  debt  may  be  substituted 
to  all  the  rights  of  the  creditor,  which  are  collateral  to  the  main 
contract,  yet  he  cannot,  eyen  there,  as  a  general  rule,  be  put  in  the 
place  of  the  creditor  in  the  principal  contract ;  for  by  the  payment 
that  is  discharged,  and  in  any  action  brought  upon  it,  the  other 
debtors  may  rely  upon  that  payment  in  discharge.  Allen  v.  Ogden, 
(12  Vt.  9) ;  (1  Story's  Eq.  477,  sec.  499,  b.  and  notes).  Reference 
is  made  to  the  case  of  Copis  v.  Middleton,  (1  Turn.  &  Russell,  324. 
11  Cond.  Eng.  Chan.  128) ;  and  the  opinion  of  Lord  Chancellor 
Eldon,  as  expressive  of  the  true  state  of  the  law.  The  opinion  of 
Lord  Chancellor  Brougham,  in  Hodgson  y.  Shaw,  (3  Mylne  and 
Kern.  183;  8  Cond.  Eng.  Ch.  338),  is  treated  by  the  Court  as 
not  "  essentially  "  differing  from  the  doctrines  laid  down  by  Lord 
Eldon,  "  but  in  the  main  confirms  them.''  Though  some  of  the 
older  cases,  as  Parsons  v.  Briddock,  (2  Vem.  608),  and  Wright 
V.  Morcy,  (11  Ves.  12),  go  nearly  to  the  extent  required,  say  the 
Court,  yet  "it  must  be  confessed  the  more  recent  eases  hardly 
justify  a  Court  of  Equity,  even,  in  decreeing  a  substitution  of  the 
surety  in  place  of  the  creditor  after  payment  of  the  original  con- 
tract, except  as  to  collateral  means  of  enforcing  the  payment, 
which  were  within  the  power  of  the  creditor,  but  which  he  did 
not  see  fit  to  exercise." 

It  was  held  in  McLean  v.  Lafayette  Bank,  (3  McLean,  587), 
that  a  surety  who  pays  the  debt,  has  a  right  to  collateral  securities, 
but  not  to  the  assignment  of  the  instrument  which  was  evidence 
of  the  debt — that  was  held  to  be  discharged  by  the  payment. 

In  Georgia  it  would  appear  that  a  surety  is  entitled  by  statute 
to  an  order  giving  him  the  control  of  a  judgment,  and  the  execu- 
tion issued  thereon,  after  said  surety  has  paid  it,  for  the  purpose 
of  re-imbursing  himself,  from  the  principal.  Harris  v.  Wynne, 
(4  Geo.  520) ;  Lumkin  v.  Mills,  (4  Geo.  343). 

In  Pennsylvania  a  surety  who  has  paid  a  debt  secured  by  judg- 
ment against  a  principal,  and  who  is  in  other  respects  entitled  to  be 
substituted  to  the  rights  of  the  creditor,  may  revive  the  judgment 
without  first  having  a  decree  of  subrogation,  and  try  his  right  on 
the  scire  f ados.     Baily  v.  Brownfield,  (20  Penn.  8  Harris,  41.) 

The  surety  of  a  surety,  and  his  assignees  are  entitled,  upon  pay- 
ment of  the  debt,  to  aU  the  rights  of  the  surety,  and  to  be  substi- 
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executors,  against  each  of  the  co-sureties,  for  the  aliquot  or 

tuted  to  his  place  as  to  all  remedies  against  the  principal  or  his 
estate.  Elwood  t.  Diefendorf,  (5  Barb.  Sup.  Ct.  393) ;  McDaniels 
V.  Flower  Brook  M.  Co.  (23  Vt.  374).  In  this  case  a  private  cor- 
poration was  indebted  as  principal  upon  a  note  signed  by  one  C, 
and  other  sureties.  The  note  was  secured  by  a  mortgage  of  the 
real  estate  of  the  corporation.  C.  in  consideration  of  the  assign- 
ment to  him  of  certain  stock  by  the  other  signers  of  the  note, 
agreed  to  pay  the  note  with  some  other  indebtedness  of  the  corpo- 
ration, Upon  which  they  were  also  holden ;  held  that  as  between 
the  corporation  and  0.,  he  still  remained  a  surety,  and  upon  pay- 
ment of  the  note  by  one  who  became  surety  to  the  payee  for  C., 
such  person  became  subrogated  to  the  rights  of  the  mortgagee,  in 
the  same  manner  that  C.  Would  have  been  had  he  paid  the  note, 
and  that  such  surety  would  thereby  acquire  the  right  to  enforce 
the  mortgage  as  against  the  corporation,  and  a  priority  as  against 
creditors  of  the  corporation  attaching  the  estate,  subsequent  to 
the  execution  of  the  mortgage. 

It  was  also  further  held  in  that  case,  that  though  the  subse- 
quent attaching  creditor  had  levied  his  execution  upon  the  land 
as  the  property  of  C,  without  notice  of  the  mortgage,  thinking 
the  mortgage  note  was  extinguished,  such  creditor  must  be  con- 
sidered as  having  notice  of  all  the  facts  of  which  he  had  the 
means  of  knowledge. 

Co-surety  subrogated  to  rights  of  surety. 

It  was  held  in  Stan  wood  v.  Clampit,  (33  Miss.  371,)  that  where 
a  surety  who  had  paid  the  debt  and  been  subrogated  to  a  statute 
mortgage  upon  chattels,  proceeded  for  a  contribution  from  a 
co-surety,  he  must  also  permit  the  co-surety  to  be  subrogated 
with  him  to  his  rights  under  the  mortgage. 

And  where  one  of  two  sureties  receives  property  by  deed  of 
trust  to  indemnify  him,  and  the  trustee  sells  the  property  by  re- 
quest of  the  surety,  but  fails  to  collect  the  money,  such  secured 
surety  paying  the  debt  is  not  entitled  to  contribution  from  his 
co-surety.     Chilton  v.  Chapman,  (13  Miss.  470). 

So  also  where  one  of  several  sureties  is  secured  by  mortgage, 
he  is  not  bound  to  enforce  his  mortgage  before  he  pays  the  debt 
or  has  reason  to  suppose  that  he  must  pay  it,  unless  the  mort- 
gagor is  wasting  the  estate ;  and  if  the  mortgagor  be  squander- 
ing the  mortgaged  property,  and  the  surety  fail  to  enforce  his 
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proportional  part  of  the  payment,  to  which  each  co-surety  is 
in  equity  liable. 

This  is  fully  admitted  in  the  case  of  Cowell,  administrator, 
V.  Edwards,  (a)  in  which,  although  no  decision  was  finally 
made,  on  account  of  a  compromise  being  agreed  to  by  the 
parties,  yet  the  opinion  of  the  court  is  fully  expressed. 

The  case  was  indebitatus  assumpsit  for  money  paid.  The 
plaintiff's  intestate  had  entered  into  a  joint  and  several  bond 
with  seven  other  persons,  two  of  whom  were  principals  and 
five  others,  as  well  as  himself,  sureties.  He, 'together  with 
his  co-sureties,  being  called  upon  by  the  obligees  to  pay  the 
sum  engaged  for,  the  defendant  and  two  of  the  other  sure- 
ties paid  each  a  part  of  the  sum,  but  the  present  plaintiff's 
intestate  paid  the  residue.  Upon  this  the  plaintiff,  con- 
sidering the  defendant  and  one  of  the  two  sureties  who  had 
already  contributed  as  the  only  solvent  sureties,  called  upon 
them  to  pay  their  proportion,  and  now  brought  this  action 
to  recover  from  the  defendant  such  a  sum  of  money  as,  when 
added  to  what  had  been  already  paid  by  him  would  make 
up  one-third  of  the  whole  sum  paid  to  the  obligees,  deduct- 
ing only  what  had  been  contributed  by  the  fourth  surety, 
not  called  upon  at  this  time. 

The  cause  was  tried  before  Lord  Eldon,  Ch.  J.,  at  the  sit- 
tings after  Easter  term,  when  the  plaintiff  obtained  a  ver- 
dict for  a  sixth  of  the  whole  sum  paid,  not  allowing  for  the 
sum  paid  by  the  fourth  surety,  with  liberty  to  move  the 
court  to  enter  a  verdict  for  the  whole  demand. 

Upon  a  motion  for  a  new  trial)  it  was  objected  for  the 
defendant  that  this  action  could  not  be  maintained  at  law. 
(a)  2  Bos.  and  PnJl.  268. 

rights,  he  is  chargeable  between  himself  and  his  co-sureties  with 
the  fair  vendible  value  of  the  mortgaged  property  at  a  coercive 
sale.    Tutor  v.  Piei-Ce,  (11  B.  Men.  399). 
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For  the  plaintiff,  the  case  of  Beering  v.  Lord  Winchel- 
sea  (a)  was  relied  upon. 

The  court  observed  that  it  might  now  perhaps  be  found 
too  late  to  hold  that  this  action  could  not  be  maintained  at 
law,  though  neither  the  insolvency  of  the  principals,  nor  of 
any  of  the  co-sureties  were  proved.* 

47.  But  it  also  appears  from  the  above  case,  that  although 
some  of  the  co-sureties  may  be  insolvent,  the  party  paying 
cannot  sue  the  others  for  more  than  the  share  to  which  it 
might  be  considered  they  were  originally  liable.  For  fur- 
ther relief  he  must  resort  to  equity. 

Lord  Eldrni,  Ch.  J.,  said  he  had  "conversed  with  Lord 
Kmyon  upon  the  subject,  who  was  also  of  the  opinion  that 
no  more  than  an  aliquot  part  of  the  whole,  regard  being  had 
to  the  number  of  co-sureties,  could  be  recovered  at  law  by 
the  defendant,  though,  if  the  insolvency  of  all  the  other 
parties  were  made  out,  a  larger  proportion  might  be  recov- 
ered in  a  court  of  equity. 

48.  Other  difficulties  will  occttr  in  actions  of  this  nature 
at  common  law,  and  in  the  last  case  Lord  Eldon  added  a 
doubt  whether  a  distinction  might  not  be  made  between 
holding  that  an  action  at  law  is  maintainable,  in  the  simple 

(a)  2  Bos.  and  Pull.  270,  post,  pi.  52. 

*To  an  action  brought  by  one  co-surety,  in  a  bond  to  the  gov- 
ernment of  the  United  States  for  duties  on  goods  imported, 
against  the  other,  for  a  moiety  of  the  sum  paid,  (the  principal 
being  insolvent,)  it  is  no  defence  that  the  plaintifi",  although  he 
had  signed  the  bond  as  a  surety,  was  in  fact  the  importer  of  the 
merchandise,  and  that  the  person  who  had  signed  it  as  principal 
was  merely  his  consignee,  if  the  Consignee  had  received  possession 
of  the  goods,  and  at  the  time  of  the  execution  of  the  bond,  had 
charged  the  plaintiff  with  the  amount  of  the  duties.  Taylor  v. 
Savage,  (12  Mass.  Eep.  96). 

Aliter,  if  the  defendant  had  become  surety  a^  the  request  of  the 
plaintiff.    Ibid. 
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case  where  there  are  but  two  sureties,  or  where  the  insol- 
vency of  all  the  sureties  but  two,  and  the  insolvency  of  the 
principal  is  admitted,  and  holding  it  to  be  maintainable  in 
a  complicated  case  like  the  present,  such  insolvency  being 
neither  admitted  nor  proved ;  and  where  the  defendant, 
after  a  vei-dict  against  him  at  law,  may  still  remain  liable 
to  various  suits  in  equity  with  each  of  his  other  co-sureties  ; 
and  where  the  event  of  the  action  cannot  deliver  him  from 
being  liable  to  a  multiplicity  of  other  suits  founded  upon 
his  character  as  a  co-surety. 

His  lordship  also  mentions  other  difficulties  attending  the 
jurisdiction  of  the  court  of  law  in  such  cases,  in  the  case  of 
Craythome  v.  8wynbume{a)  below. 

49.  The  principle  of  contribution  among  co-sureties  has 
always  been  allowed  in  equity,  as  will  abundantly  appear 
in  the  cases  cited  below,  and  on  account  of  the  difficulties 
and  inconveniences  abo^e  noticed,  in  proceeding  at  common 
law,  an  application  to  that  jurisdiction  is  usually  resorted 
to,  and  always  in  complicated  cases. (a) 

50.  In  cases  where  there  are  more  than  two  sureties,  and 
one  or  more  of  them  become  insolvent,  the  party  or  parties 
paying  shall  have  contribution  in  equity  against  such  of  the 
other  sureties  as  remain  solvent,  in  the  proportion  which 
would  be  left  after  striking  out  the  names  of  such  as  are  in- 
solvent. 

The  first  case  upon  this  subject  seems  to  be  that  of  Peter 
V.  Rich.{b)  There  is  much  confusion  in  this  report,  and  it 
is  difficult  to  ascertain  the  precise  facts,  but  taking  the  case 
and  marginal  note  together,  it  must  be  presumed  that  the 
plaintiff,  the  defendant,  and  a  third  person  were  joint  sure- 
tics  for  the  payment  of  purchase  money  to  Lord  Russell ; 

(A)  See  Appendix,  p<  541. 
(a)  2  Bos.  and  Pull.  270,  post,  pi.  54. 
(6)  5  C.  1,  Ch.  E.  35. 
36 


282  VraEEE  SOME  AKE  INSOLVENT. 

that  the  plaintiff  and  defendant  had  each  paid  their  propor- 
tionate share ;  but  the  third  being  insolvent,  the  plaintiff 
had  paid  his  share  :  and  it  was  ordered  that  such  payment 
ought  to  be  equally  paid  and  borne  by  the  plaintiff  and 
defendant. 

The  case  of  Swain  v.  Wall  (a),  is  cited  in  Comyn's  Di- 
gest (5),  as  contradicting  this. 

In  that  case,  the  plaintiff,  the  defendant,  and  one  J.,  had 
become  jointly  bound  in  a  bond  for  the  payment  of  300/.  by 
one  Hunt.  The  sureties  being  called  upon  to  pay,  and  the 
defendant  being  unable,  the  plaintiff  and  J.  raised  the  money 
by  bond,  and  paid.  Afterward  J.  became  insolvent  and  the 
plaintiff  was  obliged  to  pay  the  second  bond.  The  defend- 
ant being  afterward  able  to  pay,  Wall  applied  to  compel  him; 
and  the  court  ordered  he  should  pay  his  third  share,  viz.  1001, 
and  damages,  if  any.  For  the  plaintiff,  it  was  insisted  on 
the  authority  oi  Peter  v.  Rich,  that  he  was  entitled  to  have 
a  moiety ;  and  it  was  referred  to  Mr  Justice  Hutton,  to  con- 
sider the  matter.  He  ordered  the  defendant  to  pay  100?., 
and  11.  IQs.  damages  ;  which  order  the  court  confirmed. 

The  distinction  between  this  case  and  that  oi  Peter  v.  Rich, 
although  not  referred  to  by  the  court  in  the  judgment,  ap- 
pears by  the  statement  to  be  this  :  that  the  plaintiff,  defend- 
ant, and  J.  had  come  to  an  agreement  among  themselves  that 
if  Hunt  failed  in  payment,  they  should  each  pay  their  respec- 
tive parts  of  the  debt  to  the  principal,  therefore  upon  this 
agreement,  the  plaintiff  seems  to  have  no  equitable  demand 
against  the  defendant  for  more. 

And  this  distinction  is  referred  to  by  Chan.  Eyre,  Ch.  B., 

in  delivering  the  judgment  of  the  court  in  the  case  oi  Deering 

V.  the  Earl  of  Winchelsea  below  (c) ;  and  by  Lord  Eldon,  iu 

(a)  17  Ch.  1.  Ch.  E.  150. 

(6)  Com.  Dig.  Chancery,  4  D,  6. 

(c)  Post,  pi.  52. 
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delivering  his  judgment  in  the  case  of  Craythorne  v.  8wyn- 
burne  (a). 

But  whether  it  was  upon  this  distinction  that  the  decision 
proceeded  or  not ;  it  is  now  fully  established  that  the  princi- 
ple of  contribution,  in  such  cases,  shall  proceed  according  to 
the  principle  laid  down  in  Peter  v.  Rich,  above. 

Thus  in  the  case  of  Hole  v.  Harrison,  (6)  et  e  contra. 

Hole,  Harrison,  and  one  8.,  sureties,  were  bound  in  a  re- 
cognisance to  the  Chamberlain  of  London,  with  one  J.  H., 
the  principal.  Harrison  had  been  sued  thereon,  and  paid 
the  whole  ;  and  now  applied  for  contribution  against  Hole. 
J.  H.  was  dead,  insolvent ;  and  S.  had  run  away. 

The  question  was  of  what  proportion  the  contribution 
should  be — of  a  third,  or  a  moiety  ?  Decreed  a  moiety  ;  for 
S.  is  insolvent. 

51 .  If  two  are  jointly  bound  and  one  dies,  equity  will  decree 
his  representative  to  be  charged  pari  passu  with  the  survivor. 

In  the  case  of  Primrose  v.  Bromley  {c),  Lord  Hardwicke, 
Chan.,  says — "  There  was  a  case  which  I  determined  in  this 
court,  where  there  were  two  persons  jointly  bound  in  a  bond. 
One  of  the  obligors  died,  and  to  be  sure,  at  law  it  ought  to 
have  been  put  in  suit  jointly  bound  in  a  bond.  One  of  the 
obligors  died,  and  to  be  sure  at  law  it  ought  to  have  been  put 
in  suit  against  the  survivor  ;  but  as  I  thought  it  extremely 
hard,  I  decreed  that  the  representative  of  the  co-obligor 
should  be  charged  pari  passu  with  the  surviving  obligor." 

52.  It  makes  no  difference  in  the  relation  among  sureties, 
if  any  or  all  become  so  by  separate  instruments. 

This  is  said  by  Lord  Eldon,  Chan.,  in  the  case  of  Ware  v. 
Hoi~wood  (d),  also  in  ihe  case  of  Craythorne  v.  Sioynburne  (e), 

(a)  At  the  close  of  this  chapter. 

(6)  25  and  27  C.  2.  Cha.  Ca.  246;  Finch.  Eep.  iS,  203. 

(c)  1  Atk.  89. 

(rf)  14  Ves.  Jan.  28,  at  p.  31. 

(e)  14  Ves.  jun.  161. 
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cited  below,  and  is  one  of  the  points  decided  in  the  case  of 
Deering  v.  the  Earl  of  Winchelaea.{a) 

The  plaintiff,  the  defendant,  and  Sir  J.  R.,  had  become 
bound  in  separate  bonds  for  4,000/.  each,  conditioned  for  the 
faithful  acconnting  of  Thomas  Deering,  brother  to  the  plain- 
tiff. The  plaintiff 's  bond  was  put  in  suit  against  him,  and 
the  whole  deficiency  in  Thomas  Deering^s  account  recovered 
against  him.  He  then  filed  his  bill  in  the  court  of  exche- 
quer, for  contribution  against  the  obligees  in  the  two  other 
bonds. 

Eyre^  Ch.  B.,  in  delivering  the  opinion  of  the  court,  said: 
"It  is  admitted  that,  if  they  had  all  joined  in  one  bond  for 
12,000^.,  there  must  have  been  contribution.  But  this  is  said 
to  be  on  the  foundation  of  contract,  implied  from  their  being 
parties  in  the  same  engagement ;  and  here  the  parties  might 
be  strangers  to  each  other.  And  it  was  stated  that  no  man 
eould  be  called  upon  to  bontribute,  who  is  not  a  surety  on  the 
face  of  the  bond  to  which  he  is  called  upon  to  contribute. 
The  point  remains  to  be  proved  that  contribution  is  founded 
on  contract  If  a  view  is  taken  of  the  cases,  it  will  appear 
that  the  bottom  of  contribution  is  a  fixed  principle  of  justice, 
and  is  not  founded  on  contract.  Contract,  indeed,  may  qual- 
ify it,  as  in  Swain  v.  Walh{b) 

The  chief  Baron  then,  after  citing  other  authorities  upoti 

the  principle  of  contribution,  proceeds;     "In  the  particular 

case  of  sureties,  it  is  admitted  that  one  surety  may  compel 

another  to  contribute  to  the  debt  for  .which  they  are  jointly 

bound.     Upon  what  principle  ?     Can  it  be  because  they  are 

jointly  bound  ?     What— if  they  are  jointly  and  severally 

bound  ?     What — if  severally  bound  by  the  same  or  different 

instruments  ?     In  every  one  of  those  cases  sureties  have  a 

common  interest,  and  a  common  burden.     They  are  bound 

(c)  2  Bos.  and  Pnll.  270. 
(a)  Ante,  pi.  45. 
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as  effectually,  quoad  contribution,  as  if  bound  by  one  instru- 
ment." 

53.  The  two  last-mentioned  cases  also  decide  that,  where 
the  parties  become  sureties  by  different  instruments,  the 
proportion  in  which  they  shall  be  liable  to  contribute,  is  to 
bo  ascertained  by  the  sums  for  which  they  have  respectively 
made  themselves  liable. 

In  the  last-mentioned  case,  the  chief  Baron  says,  "  that 
the  sums  in  each  instrument  ascertain  the  proportions ;  where- 
as, if  they  were  all  joined  in  the  same  engagement,  they  must 
all  contribute  equally."  (1) 

54.  But,  where  a  bond  is  given  by  a  party  as  a  farther 
security,  in  case  those  already  given  should  be  insufficient, 
there  he  shall  not  be  called  upon  by  the  fonner  sureties  to 
contribute. 

This  is  very  much  discussed  in  the  case  of  Oraythorne  v. 
Swynburne  ;  {a)  and,  as  the  Chancellor  in  deciding  that  case 
(a)  14  res.  Jun.  161. 

(1)  Co-sureties  have  the  right  to  terminate  the  claim  for  con- 
tribution. WTiere  three  sureties  agreed  that  their  liability  should 
be  divided,  and  that  each  should  secure  to  the  creditor  the  pay- 
ment of  his  third,  and  take  a  discharge  to  the  others,  and  this 
was  done  by  one  who  obtained  with  the  assent  of  the  other,  a 
covenant  not  to  sue,  and  it  was  held  that  one  of  the  other  sure- 
ties having  paid  more  than  his  share,  could  not  call  upon  this 
one  for  contribution.  Moore  v.  Isley,  (3  Devereux  Battle's  Equity, 
(373, 374),  from  the  notes  to  Leading  Cases  in  equity,  Vol.  1, 117). 

Waggener  v.  Dyer,  (11  Leigh.  384, 391),  and  Bouchard  v.  Dias, 
(3  Denio,  338),  and  also  cited  as  sustaining  the  doctrine,  that 
where  one  surety  is  released  by  the  creditor,  under  circumstances 
not  to  discharge  the  other,  this  other  has  no  claim  against  the 
released  surety  though  the  remaining  surety  would  have  to  pay 

Boardman  v.  Paige,  (11  N.  H.  433,435),  is  there  referred  to  for 
the  doctrine,  that  a  release  of  one  surety  does  not  discharge  him 
from  the  liability  to  contribute  to  another,  who  from  the  insol- 
vency of  another,  may  pay  beyond  his  share. 
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enters  very  fully  into  the  general  doctrine  as  between  prin- 
cipal and  surety,  his  judgment  is  here  given  at  length. 

The  case  was,  that  H.  8.  was  indebted  to  his  bankers  in 
London,  and  as  they  called  for  their  money,  certain  bankers 
in  the  countiy,  at  the  request  of  the  defendant,  advanced  the 
money  upon  the  security  of  two  bonds ;  one,  the  joint  and 
several  bond  of  H.  S.,  and  the  plaintiff;  the  other,  by  the 
defendant,  reciting  the  former  bond,  and  the  advance  of  the 
money  at  the  defendant's  request ;  with  condition  to  be  void 
in  case  of  payment  by  H.  S.  and  the  plaintiff,  or  either  of 
them. 

The  plaintiff  having  paid  the  whole  sum,  filed  his  bill 
praying  contribution  from  the  defendant ;  to  which  it  was 
argued  that  he  was  entitled  upon  the  authority  of  the  case 
oi  Deering  v.  the  Earl  of  Winchelsea,  above  mentioned. 

Per  Lord  Chancellor.  "Before  I  delivered  the  opinion  I 
had  formed  upon  this,  I  desired  to  have  the  register's  book 
examined  as  to  the  case  in  Freeman  (a),  which  occurred  to 
me ;  with  the  view  of  being  enabled  to  determine  whether  it 
was  the  opinion  of  the  master  of  the  rolls  of  that  day,  or  had 
the  authority  of  a  judgment,  when  such  a  question  as  this 
was  before  him.  I  cannot  find  that  any  such  judgment  ap- 
pears in  the  register's  book.  I  must  therefore  take  it  to  be 
only  a  declaration  of  the  opinion  of  the  master  of  the  rolls 
upon  the  point,  a  declaration  undoubtedly  of  great  weight, 
and  deserving  great  attention.  It  is  therefore  my  duty  up- 
on a  case  in  its  circumstances  perfectly  new,  to  deliver  my 
own  opinion. 

"I  take  the  case  to  be  this,  that  Henry  Swynburne  was 
the  original  debtor  to  Hammersley  and  Co.,  who  called  for 
their  money,  and  it  therefore  became  necessary  for  him  to 
raise  the  money  elsewhere.  Sir  John  8wynhume  appears  to 
have  applied  to  the  Bank  of  Newcastle  ;  and  according  to  the 

(a)  Cooke  v. 2  Freem.  97. 
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proposals  made  to  those  bankers,  the  sum  of  1,200Z.  was  to  be 
raised  upon  the  credit  of  Henry  Swynburae  and  the  plaintiff, 
to  be  applied  to  discharge  the  debt  to  Hammersley  and  Co. 
In  that  transaction  so  proposed,  Henry  Swynbume  was  to  be 
the  principal,  and  the  plaintiff,  the  surety.  The  Newcastle 
bank,  upon  a  discussion  that  took  place  between  them  and 
Sir  John  Swynburne,  intimated  their  dislike  to  deal  upon 
the  security  of  Henry  Swynburne,  and  that  they  were  not 
satisfied  to  deal  upon  the  security  of  both  him  and  Oray- 
thome.  One  bond  was  executed  and  tendered  to  the  bank, 
in  which  Henry  Swynburne,  as  principal,  and  Craythome, 
as  surety,  were  jointly  and  severally  bound  for  the  sum  of 
1,200?.  Another  bond  was  executed,  in  consequence  of  some 
conversation  between  the  bank,  by  one  of  the  partners,  and 
Sir  J.  Swynburne,  which  I  think  is  admissible  evidence. 
The  cause  may  be  decided,  without  reference  to  that  ques- 
tion ;  but,  as  it  has  an  effect  upon  my  mind,  it  is  proper  that 
the  parties  should  know  that.  The  substance  of  that  commu- 
nication is,  that  the  house  did  not  like  to  trust  to  the  secu- 
rity of  Henry  Swynburne  and  Craythome,  but  if  Sir  «7.  Swyn- 
burne had  a  good  opinion  of  the  credit  that  might  be  given, 
if  not  to  Henry  Swynburne,  to  Craythome,  and  would  be- 
come surety  to  the  bank  that  he  would  pay  if  they  did  not ; 
by  entering  into  a  bond  to  pay  the  debt,  if  they  did  not  pay 
it,  the  bank  would  advance  the  money. 

"The  sum  of  1,200?.  was  advanced  accordingly  ;  the  bond 
executed  by  Sir  J.  Swynburne  reciting  the  former  bond,  for 
money  advanced  to  Henry  Swynburne  and  Craythorne  ;  and 
the  condition  is  that  it  shall  be  void  if  Henry  Swynburne 
and  Crayth<yrne,  or  either  of  them  pay  the  money  ;  and  the 
banker  says  he  understood  it  to  be  a  collateral  security,  by 
which  he  means  a  supplemental  security. 

"  The  question  is,  first,  whether  Sir  J.  Swynburne  is,  under 
the  instrument,  to  be  considered  as  a  co-surety  with  Cray- 
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thcyfTie,  or  whether  the  effect  is,  that  Sir  J.  Bwynhwne  did 
not  undertake  to  stand  as  a  co-surety  with  Qraythorne,  but 
was  surety  for  both,  to  pay  only  if  both  should  make  default. 
It  must  be  considered  as  entirely  clear  of  any  objection  that 
Qraythorne  could  take,  that  Sir  J.  Swynhume  was  not  at 
liberty  to  deal  thus,  as  the  proposition  of  the  bank  was,  that 
Uenry  8wynbume  and  Craytkorne  were  to  be  their  debtors ; 
and  Sir  J.  Swynburne,  voluntarily  adding  his  security,  can- 
not be  bound  the  extent  he  thought  proper  to  bind  himself. 
"It  was  contended  for  the  first  time,  in  Deering  v.  the 
Earl  of  Winchelsea,  that  there  is  no  difference  whether  the 
parties  are  bound  in  the  same  or  by  different  instruments, 
provided  they  are  co-sureties,  in  this  sense,  for  the  debt  of 
the  principal ;  and  farther,  that  there  is  no  difference  if  they 
are  bound  in  different  sums,  except  that  contribution  could 
not  be  required  beyond  the  sums  for  which  they  had  become 
bound.  I  argued  that  case,  and  was  much  dissatisfied  with 
the  whole  proceeding,  and  with  the  judgment ;  but  I  have 
since  been  convinced  that  the  decision  was  upon  right  prin- 
ciples. Lord  Chief  Justice  Eyre,  in  that  case  decided  that 
this  obligation  of  co-sureties  is  not  founded  in  contract,  but 
stands  upon  a  principle  of  equity ;  and  Sir  Samuel  Romilly 
has  very  ably  put,  what  is  consistent  with  every  idea,  that 
after  that  principle  of  equity  has  been  universally  acknowl- 
edged, then  persons  acting  under  circumstances  to  which  it 
applies,  may  properly  be  said  to  act  under  the  head  of  con- 
tract, implied  from  the  universality  of  that  principle. 
•  "Upon  that  ground  stands  the  jurisdiction  assumed  by 
courts  of  law ;  a  jurisdiction  attended  with  great  difficulty 
where  there  are  many  sureties,  though  not  in  the  simple 
case  where  there  are  only  two ;  one  of  whom  may  bring  his 
action  for  the  moiety  upon  the  implied  undertaking.  But 
whether  this  stands  upon  contract,  or  a  principle  of  equity, 
it  is  clear  that  a  party  may  take  care,  by  his  engagement, 
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that  he  shall  be  bound  only  to  a  certain  extent.  That  is 
proved  by  the  case  of  Swain  v.  Wall,  where  the  ensase- 
ments  being  to  pay  in  thirds,  that  contjract  was  held  to  take 
them  out  of  the  principle  that  would  have  required  a  moiety  ; 
and  also  by  Deering  v.  the  Earl  of  Wino/ielsea,  where  it  was 
admitted  that  Lord  Winchelsea,  though  liable  as  a  surety, 
had  by  contract  withdrawn  himself  from  any  liability  by 
virtue  of  which  he  should  be  charged  beyond  4,000?. 

"  If,  therefore,  by  his  contract,  a  party  may  exempt  him- 
self from  any  liability,  or  that  extent  of  liability  in  which 
without  a  special  engagement  he  would  be  involved,  it  seems 
to  follow  that  he  may  by  special  engagement  contract  so  as 
not  to  be  liable  in  any  degree.  That  leads  to  the  true  ground, 
the  intention  of  the  party  to  be  bound,  whether  as  a  co-sure- 
ty, or  only  if  the  other  does  not  pay  :  that  is  as  surety  for 
the  surety,  not  as  co  surety  with  him.  As  to  the  bond  itself, 
it  is  clear  upon  the  face  of  this  bond,  and  according  to  its 
language,  that  the  bank  and  Sir  J.  Swynburne,  if  at  liberty 
to  do  so,  did  consider  that  this  sum  of  money  was  to  be  an 
even  advance,  as  between  Sir  J.  Swinburne  and  the  bank, 
to  the  other  two.  They  have  no  right  to  coinplain  of  it,  for 
there  is  no  contract  by  Sir  J.  SwT/nburne  with  the  other  two. 
He  might  limit  his  engagement  with  reference  to  them  as 
he  thought  proper  ;  and  the  bond  upon  the  face  of  it  makes 
him  surety  only  for  the  principal  and  the  other  surety,  But 
it  is  clear  upon  the  parol  evidence ;  and  why  is  not  that  com- 
petent evidence  ?  Evidence  is  admitted  to  show  who  is  the 
principal,  and  who  the  surety ;  and,  in  order  to  determine 
that,  to  show  to  whom  the  money  was  advanced  ;  and  why 
is  it  not  to  be  admitted,  to  show  to  whom  the  money  was  to 
be  advanced  as  between  Sir  J.  Swynburne  and  the  others  ? 
But  this  goes  farther  ;  for  the  evidence  is,  not  in  contradic- 
tion to,  but  in  support  of  the  instrument ;  and  whether  the 
demand  is  founded  upon  the  equity  only,  or  upon  the  im- 
37 
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plied  contract,  why  should  not  evidence  be  admitted  to  show 
that  the  equity  ought  not  to  be  applied,  and  the  contract 
ought  not  to  be  inferred. 

"  I  do  not  state  that  the  circumstances,  that  Sir  J.  Bwyn- 
burne  entered  into  this  security,  without  the  knowledge  of 
Oraythorne,  would  have  repelled  the  doctrine  of  contribution, 
as  that  stands  upon  this,  that  all  sureties  are  equally  liable 
to  the  creditor ;  and  it  does  not  rest  with  him  to  determine 
upon  whom  the  burthen  shall  be  thrown  exclusively ;  that 
equality  is  equity  ;  and  if  he  will  not  make  them  contribute 
equally,  this  court  will  finally,  by  arrangement,  secure  that 
object.  But  then  the  question  comes  round,  whether  that 
is  according  to  the  contract,  or  engagement  of  the  surety. 
My  opiuion  is  wrong  if  Sir  J.  Swynburne  is  a  co-surety. 
Having  considered  this  much,  and  given  great  attention  to 
the  case  in  Freeman,  I  think  he  is  not  a  co-surety  ;  but  as 
between  him  and  Qraythorne,  the  latter  is  just  as  much  a 
IJrincipal  as  Henry  Swynburne.  The  consequence  is,  that 
the  equity  does  not  apply ;  Sir  John  Swynburne  being  liable 
only  in  case  the  other  two  do  not  pay  ;  and  not  being  liable 
with  them."  (1)  (2) 

(1)  Guaranty  of  a  Promissory  Note. 
In  New  York,  the  guaranty  of  a  promissory  note,  when  writ- 
ten upon  the  note,  has  been  held  in  some  cases  to  render  the 
party  liable  as  an  endorser,  and  in  others  as  a  drawer.  This  has 
been  done  to  give  effect  to  the  intention  of  the  parties,  as  it  appears 
from  extrinsic  evidence.  In  the  cases  of  Manrow  v.  Durham, 
(3  Hill,  584) ;  Lequer  v.  Prosser,  (4  Hill.  430),  a  guarantor  was 

(2)  Demand  and  Notice. 
The  rule  would  appear  to  be  that  in  £ase  the  guaranty  is  abso- 
lute, no  demand  of  payment  of  the  principal,  and  notice  of  the 
default  to  the  guarantor,  is  necessary,  Noyes  &  Co.  v.  Nichols, 
(38  Vt.  178) ;  Train  v.  Jones,  (11  Vt.  444).  In  the  case  of  Peck 
v.  Barney,  (13  Vt.  93,)  the  language  of  the  guaranty  was — "  If 
said  claims  are  not  paid  or  secured  by  the  principal  within  six 


CHAPTER  VIII. 

Of  giving  Characters  to  others,  and  entering  into 
Securities  for  their  Conduct. 

1.  It  does  not  seem  that  any  rational  distinction  can  be 
drawn  between  the  cases  of  giving  a  character  of  a  merchant 

treated  as  the  maker  of  a  promissory  note,  and  in  Oakley  v.  Boor- 
man,  (21  Wend.  588),  as  an  endorser. 

In  Brown  v.  Curtiss,  (2  Com.  326,)  Bronson,  J.,  says  such  a 
doctrine  cannot  be  defended.  In  this  case  Brown,  plaintiff  in 
error,  endorsed  upon  a  note  which  he  transferred,  the  following 
guaranty :  "  I  guaranty  the  payment  of  the  within ;  Chester 
Brown."  It  was  attempted  to  hold  Brown  as  a  maker,  and  it 
was  objected  that  he  was  an  endorser,  the  court  held  that  he  was 
neither  the  one  nor  the  other,  but,  as  the  terms  of  the  contract 
implied,  a  guarantor. 

Say  the  Court,  (Bronson,  J.)  "  The  defendant  is  neither  maker 
nor  endorser  of  a  promissory  note.  On  the  contrary,  he  has  in 
very  plain  terms  made  a  contract  of  a  different  kind  from  either 
of  these — one  well  known  to  the  law ;  and  by  that  contract  he 
must  either  stand  or  fall." 

In  alluding  to  the  previous  cases  which,  "strange  as  it  may 
seem,"  (to  use  the  Judge's  language)  appear  to  uphold  the  doc- 
trine that  a  guarantor  may  be  held  as  endorser  and  maker,  the 
same  judge  further  says : — "  But  the  side  of  truth  and  principle 

months  from  the  date,  I  do  agree  to  secure  or  pay  the  same ;" 
and  the  court  held  that  it  was  not  necessary  to  notify  the  guar- 
antor of  the  principal's  failure  to  pay.  Also,  Sylvester  v.  Dow- 
ner, (18  Vt.  35) ;  Lent  v.  Padelford,  (10  Mass.  230) ;  (24  Wend. 
35) ;  Beebe  v.  Dudley,  (6  Foster,  N.  H.  249) ;  Mallory  v.  Grant, 
(4  Chand.  Wis.  143) ;  Moore  v.  Holt,  (10  Gratt.  Va.  284) ;  Brews- 
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or  mercantile  house,  to  induce  others  to  give  them  credit, 

will  sooner  or  later  prevail ;  and  the  decisions  of  the  court  in 
Hall  V.  Newcomb,  (7  Hill,  416  ;  3  ib.  333,  S.  C.)  and  of  this  court 
in  Spies  v.  Gilmore,  (1  Comst.  321),  have  greatly  shaken,  if  they 
have  not  entirely  overthrown  the  cases,  in  which  the  courts  have 
taken  the  liberty  to  remodel  the  contract  of  the  parties.  Those 
cases  have  never  had  any  ground  of  principle  to  stand  on,  and  I 
trust  they  will,  never  again  be  cited  as  authority  in  this  state." 

This  doctrine  was  further  objected  to,  because  it  was  thought 
to  have  the  effect  to  violate  the  salutary  rule,  "  that  all  prior  ne- 
gotiations between  the  parties  are  to  be  deemed  merged  in  the 
final  written  agreement,  and  allows  that  agreement  to  be  over- 
ruled by  the  conversations  which  preceded  it.  If  the  parties 
have  made  a  mistake  in  drawing  up  their  contract,  the  instru- 
ment may  be  reformed  in  equity  by  a  direct  proceeding  for  that 
purpose.  But  the  courts  can  have  no  right,  under  color  of  con- 
struing the  agreement,  to  say  that  it  means  something  else  from 
what  the  language  of  the  instrument  plainly  imports." 

It  is  established  in  New  York,  that  in  all  cases  where  a  guar- 
anty is  given  for  the  payment  of  money  upon  a  note,  it  is  re- 
garded as  an  absolute  undertaking,  that  the  maker  of  the  note 
will  pay  the  same  when  it  becomes  due,  no  demand  and  notice 
being  required ;  and  it  is  only  necessary  for  the  holder  to  com- 
mence suit  upon,  or  show  the  insolvency  of  the  maker  of  the 
note,  previous  to  suing  the  guaranty,  when  the  guaranty  is  given 
for  the  collection  of  the  note.  Allen  v.  Bightmore,  (30  Johns. 
365) ;  Partridge  v.  Davis,  (30  Vt.  504) ;  Sanford  v.  Norton,  (14 
Vt.  238) ;  Sylvester  v.  Downer,  (18  Vt.  35) ;  Foster  v.  Barney,  (3 
Vt.  61) ;  Hugh  V.  Gray,  (19  Wend.  303) ;  (34  Wend.  35). 

In  the  case  of  Brewster  v.  Silena,  (3  Comst.  335,)  the  cases  of 

ter  V.  Silena,  (4  Selden,  307).  In  this  case,  a  guaranty  written 
under  the  note  of  a  third  person,  was  held  to  be  a  distinct  con- 
tract. And  in  Tulman  v.  Rochester  City  Bank,  (18  Barb.  133), 
the  bank  was  held  liable  upon  a  guaranty  that  certain  instal- 
ments, to  become  due  upon  a  bond  and  mortgage  assigned  by  a 
debtor  of  the  bank  to  a  trust  company,  and  upon  which  the 
company  advanced  money  to  the  debtor  to  pay  to  the  bank.  The 
agreement  was  treated  as  absolute,  unconditional  and  independ- 
ent. So  also  Union  Bank  of  Louisiana,  v.  Coster,  (1  Sandf.  Sup. 
Ct.  R.  563) ;  Williams  v.  Springs,  (7  Iredell,  384).    It  would  ap- 
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and  of  a  servant  oi-  clerk  to  induce  others  to  take  them  into 

Spies  V.  Gilmore,  (1  ib.  331) ;  Hall  v.  ISTewcomb,  (7  Hill,  416,) 
and  Hall  v.  Farmer,  (5  Denio,  484,)  are  referred  to  as  having 
settled  the  question  as  to  the  distinct  and  independent  nature 
of  a  contract  of  guaranty.  In  the  case  of  Hall  v.  Parmer,  the 
note  and  guaranty  were  made  upon  the  same  piece  of  paper, 
upon  the  same  consideration,  and  at  the  same  time,  but  the  con- 
sideration was  not  expressed  in  it,  and  it  was  therefore  held  void. 

In  Brewster  v.  Silena,  the  action  was  brought  upon  the  fol- 
lowing guaranty,  —  "I  hereby  guarantee  the  payment  of  the 
above  note,  P.  Silena,"  which  was  endorsed  upon  the  note. 
The  court  held  that  the  note  and  the  guaranty  constituted  two 
separate  and  distinct  contracts,  and  that  a  joint  action  would 
not  lie  against  the  signers  of  both.  The  court  refer  in  this  case 
to  the  conflict  of  authorities  in  their  own  State,  not  denying  but 
that  there  are  respectable  authorities  for  treating  the  guaranty 
as  a  note,  or  the  guaranty  and  note  as  one  instrument.  The  ' 
court  speak  of  these  decisions,  viz :  Manrow  v.  Durham ;  Lequer 
V.  Prosser,  and  Oakley  v.  Boorman,  above  referred  to,  as  attempts 
made  by  the  courts  to  avoid  the  effect  of  the  statute  of  frauds  of 
New  York,  which  required  by  the  construction  of  the  court  that 
the  consideration  should  be  distinctly  expressed  in  the  contract 
of  guaranty  itself.  But  they  further  say,  that  neither  of  these 
grounds  can  be  taken  since  the  cases  of  Brown  v.  Curtiss,  (3 
Comst.  225) ;  Spies  v.  Gilmore,  (1  Comst.  321) ;  Hall  v.  New- 
comb,  (7  Hill,  416),  and  Hall  v.  Parmer,  (5  Denio,  484),  which 
have  overruled  them. 

It  would  appear  from  the  later  cases  above  referred  to,  that 
the  court  of  New  York  had  receded  from  the  ground  that  a 

pear,  however,  in  opposition  to  the  above  cases,  that  in  Louisiana 
a  guarantor  can  not  be  held  liable,  unless  the  holder  uses  reason- 
able diligence  to  make  demand  on  the  original  debtor,  and  gives 
notice  of  non-payment  to  the  guarantor.  McGuire  v.  Newkirk, 
(1  Eng.  143). 

Also  in  Dunbar  v.  Brown,  (4  McLean,  166),  it  was  held  that 
notice  of  non-payment  of  a  debt  guarantied,  must  be  given  to  the 
guarantor  within  a  reasonable  time. 

In  Farmer's  &  Mechanic's  Bank  v.  Kercheval,  (2  Mich.  504), 
the  court  considered  that  no  general  rule  could  be  adopted  in 
respect  of  demand  and  notice,  in  case  of  guaranties,  but  held  that 
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their  employ,     lu  the  case  of  Haya-aft  v.  Creasy,  cited  be- 

guarantor  could  be  held  in  any  extent  as  the  maker  or  endorser 
of  a  promissory  note. 

In  Vermont,  the  question  was  presented  to  the  court  on  the 
last  occasion  subsequent  to  the  decisions  of  Manrow  t.  Durham, 
Lequer  y.  Prosser,  and  McLaren  v.  Watson,  (26  Wend.  426),  but 
previous  to  those  of  Brown  v.  Curtiss,  Brewster  v.  Silena,  and 
other  overruling  cases,  and  the  court  referred  with  approbation 
to  the  ruling  of  those  cases. 

The  case  in  Vermont,  Partridge  t.  Davis,  (30  Vt.  506),  was  as- 
sumpsit upon  the  following  endorsement  made  by  the  payee  upon 
a  negotiable  note:  "I  guarantee  the  payment  of  the  within 
note."  In  first  count  bhe  defendant  was  delared  against  as  an 
endorser,  in  the  second  as  a  guarantor.  The  court  held  in  the 
first  instance,  the  endorsement  to  be  one  that  transferred  to  the 
person  who  received  it  with  the  note,  title  to,  and  property  in  the 
same — "  so  that  in  equity,  if  not  legally,  he  could  demand,  en- 
force and  receive  payment  from  the  maker  " — thus  making  it,  in 
that  respect,  equivalent  to  an  endorsement.  TJpham  v.  Prince, 
(12  Mass.  14),  is  cited  by  the  court  in  support  of  this  doctrine ; 
and  Story  on  Prom.  Notes,  2d  Ed.  166,  n.  3. 

It  was  also  determined,  that  as  a  guaranty  it  imported  an  ab- 

when  ib  appeared  in  a  given  case,  in  which  demand  and  notice 
were  required,  the  omission  would  not  be  available,  without  show- 
ing damages  to  have  resulted  to  the  guarantor  in  consequence 
thereof. 

It  is  othermse,  if  the  undertaking  of  guaranty  is  collateral. 
K'otice  should  then  be  given  within  a  reasonable  time,  or  it  must 
appear  that  the  guarantor  has  not  been  injured  by  want  of  notice. 
Beebe  v.  Dudley,  (9  Poster,  N.  H.  249);  Gillighan  v.  Boardman, 
(29  Maine,  79) ;  where  it  also  appeared  that  no  loss  had  been  suf- 
fered in  consequence  of  the  guarantee's  laches.  Walker  v.  Forbes, 
(25  Ala.  139).  In  which  case  the  following  was  held  to  be  a 
collateral  guaranty : — "  Gent :  If  you  can  sell  Mr.  C.  any  groce- 
ries, I  am  willing  to  guarantee  the  ultimate  payment  of  any  bill 
he  may  make  With  you  to  the  amount  of  500  dollars" — and  one 
upon  which  notice  of  default  was  necessary,  unless  when  the  debt 
falls  due  the  principal  is  insolvent ;  also.  Pay  v.  Hall,  (35  Ala. 
704),  Johnson  v.  Wilmarth,  (13  Mit.  416),— held  that  omission 
was  no  defence,  holder  not  being  prejudiced  thereby. 
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low.     The  lattei-  case  is  considered  arguendo,  as  in  point 

solute  undertaking,  and  that  neither  demand  nor  notice  was 
necessary ;  conforming  in  that  respect  to  the  New  York  deci- 
sions. In  Pennsylvania,  Maine  and  Mass.,  the  opposite  doctrine 
would  appear  to  prevail, — Gibbs  v.  Cannon,  (9  S.  &  E.  198) ; 
Gamage  v.  Hutchins,  (33  Maine,  565) ;  and,  Oxford  Bank  v. 
Haynes,  (8  Pick.  483) ;  Talbot  v.  Gay,  (18  Pick.  534) ;  Bickford 
V.  Gibbs,  (8  Cush.  154),  but  may  be  expressly  waived  in  the 
guaranty.  "  I  guarantee  the  said  note  is  good,  and  the  payment 
of  the  same," — held  to  be  an  absolute  undertaking.  The  Wood- 
stock Bank  v.  Solomon  Downer,  (37  Vt.  540). 

With  respect  to  the  negotiability  of  the  contract  of  a  general 
guaranty,  the  authorities  are  not  all  agreed. 

In  the  case  of  McDoul  v.  Yeomans,  (8  Watts,  361),  it  was  held 
that,  "  a  guaranty  is  not  separately  negotiable  by  the  statute,  or 
the  custom  of  merchants :  it  is  a  special  contract  which  can  be 
enforced  only  by  a  party  to  it."  To  the  same  effect  is  Eckel  v. 
Snarely,  (3  Watts  &  Serg.  372) ;  Ten  Eyck  v.  Brown,  (4  Chand. 
Wis.  151).  The  case  of  McDoul  v.  Yeomans  was  that  of  a  guar- 
anty by  the  payee  of  a  note  drawn  payable  to  himself  or  bearer, 
and  suit  brought  by  a  subsequent  holder  of  the  note  in  his  own 
name ;  judgment  that  the  action  could  not  be  sustained,  as  it 
did  not  appear  that  the  holder  was  a  party  to  the  contract.  Held 
in  Sanford  v.  Norton,  (14  Vt.  333),  that  a  contract  of  guaranty 
is  not,  as  between  the  parties,  negotiable. 

In  Beckley  v.  Eckbert,  (3  Barr,  393),  which  was  an  action  of 
debt  upon  a  guaranty  written  on  the  back  of  a  bond  of  a  third 


Acceptance  of  Guaranty. 
The  preponderance  of  authority  of  the  American  cases  tends 
to  establish  the  rule,  that  notice  of  the  acceptance  of  the  guaran- 
ty is  necessary.  Oaks  v.  Weller,  (13  Vt.  110).  The  guaranty  in 
this  case  was  in  the  following  terms:— "Mr.  G.  B.  Oaks,  Sir;  I 
will  send  you  a  note  for  fifty  pounds,  as  soon  as  you  settle  the 
debt  with  Mr.  Allen,  as  Mr.  Taylor  states ;"  held  that  notice  of 
acceptance  was  necessary.  Douglass  v.  Keynolds,  (7  Peters,  113); 
Cunningham  v.  Jones,  (13  Pet.  396) ;  Bell  v.  Kellar,  (13  B.  Mun- 
roe,  381) ;  Walker  v.  Forbes,  (35  Ala.  139),  where  it  was  held  to 
be  'necessary,  except  in  cases  where  the  agreement  to  accept  is 
contemporaneous  with  the  guaranty,  or  constitutes  the  considera- 
tion of  the  guaranty.    Fay  v.  Hall,  (25  Ala.  704) ;  Lowry  v.  Adams, 
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with  the  former,  and  not  contradicted.     Therefore,  in  what 

person,  for  the  payment  of  money,  and  assigned  by  the  obligee 
to  the  plaintiff,  it  was  held  that  the  action  could  not  be  main- 
tained in  his  own  name.  The  form  of  the  guaranty  in  this  case 
was — "  I,  Nicholas  Eckbert,  do  hereby  guarantee  the  payment 
of  the  within  bond,  together  with  all  interest  which  may  become 
due  thereon.  Witness  my  hand  and  seal  this  24th  day  of 
August,  A.  D.  1842." 

But  such  a  contract  transfers  such  a  beneficial  interest  in  the 
contract  that  an  action  may  be  brought  in  the  name  of  the  as- 
signor for  the  use  of  the  assignee.  Eeed  y.  Garvin,  123  &.  E. 
100).  This  was  in  the  case  of  the  assignment  of  a  bond  by  the 
obligee,  with  the  endorsement  of  the  defendant's  guaranty  there- 
on.   Alsoj  Partridge  v.  Davis,  (20  Vt.  506). 

In  New  York,  lamorieux  v.  Hewitt,  (5  Wend.  307),  it  was 
held  (Bronson,  J.)  that  a  contract  of  guaranty  was  not  negotiable 
so  as  to  run  along  with  the  note,  and  be  available  in  his  own 
name  in  the  hands  of  any  holder  of  the  note,  other  than  the 
party  to  whom  the  guaranty  was  originally  given.  This  was  a 
guaranty  by  a  third  person,  not  by  the  payee. 

This  case  was  overruled  by  McLaren  v.  Watson's  ex'rs,  (26 
Wend.  428;  B.  C.  19  Wend.  557),  in  its  application  to  guaranties 
written  upon  the  note.  This  was  an  action  upon  a  guaranty 
written  upon  a  separate  piece  of  paper,  and  guaranteeing  the 
payment  of  the  note  of  a  third  person,  which  it  described.     The 

(22  Vt.  7  Wash.  160),  held  that  notice  was  necessary.  Allen  v. 
Pike,  (3  Gush.  238),  on  a  general  letter  of  guaranty  it  must  be 
averred  and  proved  that  the  guaranty  was  accepted, — the  credit 
given  on  the  faith  of  it — and  what  were  the  extent  and  terms  of 
credit  given.  Kinchelar  v.  Holmes,  (7  B.  Mon.  5 ;)  Kay  v.  Allen, 
(9  Bar.  320.) 

,  Further,  when  the  guaranty  is  that  the  creditor  shall  be  able 
to  collect  his  debt  of  a  third  person,  it  is  incumbent  upon  the 
creditor  to  use  diligence  and  give  reasonable  notice  of  non-pay- 
ment; Foster  v.  Barney,  (3  Vt.  60)  Train  &  Co.  t.  Jones,  (11  Vt. 
444).  The  court  laid  down  the  doctrine  in  the  last  case  to  be, 
that  if  one  undertakes  o  be  responsible  for  the  act  of  a  third  per- 
son, he  is  not  entitled  to  notice  before  suit  is  brought ;  but  if  he 
undertakes  and  becomes  responsible  for  the  success  of  your  act, 
he  is  entitled  to  notice  of  your  failure,  for  this  is  a  fact  peculiarly 
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follows  upon  either  of  these  heads,  the  other  may  be  con- 
sidered as  included. 

note,  endorsed  by  the  payee  and  guarantee,  came  through  suc- 
cessive endorsements  to  the  plaintiflF,  accompanied  with  the 
guaranty.  It  was  objected  that,  it  being  a  separate  and  distinct 
instrument,  it  was  not  negotiable,  and  consequently  an  action 
could  not  be  maintained  upon  it  in  the  name  of  the  plaintiff, 
which  objection  was  sustained  by  the  Supreme  Court  and  Court 
of  Errors.  It  was  said  by  the  Chancellor,  (Walworth,  Eeuben 
H.)  in  the  last  above  case,  that — "  A  guaranty  endorsed  upon  a 
negotiable  note,  whereby  the  guarantor  agrees  with  the  holder 
of  the  note  that  he  will  be  answerable  that  the  note  shall  be  paid 
to  him  or  his  order,  or  to  the  bearer  thereof,  when  it  becomes 
due,  is  probably  negotiable  by  the  transfer  of  the  note  upon 
which  it  is  written ;  for  it  is  in  fact  a  special  endorsement  of  the 
note,  or  more  properly  a  negotiable  note  in  itself.  But  to  make 
a  guaranty  negotiable  as  a  part  of  the  note  to  which  it  relates, 
it  must  be  on  the  note  itself,  or  at  least  it  must  be  annexed  to  it : 
in  the  nature  of  un  allonge  or  ekeing  out  of  the  paper  upon 
which  the  note  is  written." 

Senator  Verplanck,  who  went  for  a  reversal  of  the  opinion  of 
the  Supreme  Court,  held  that  by  the  well  settled  principles  of 
the  common  law,  by  the  law  merchant  of  the  continent  of  Eu- 
rope, and  in  New  York,  a  general  guaranty  for  the  payment  of 
a  note  not  made  to  any  person  by  name,  or  for  a  specific  pur- 
pose, may  be  enforced  in  his  own  name,  not  only  by  the  party 

within  your  knowledge.  Of  the  latter  class  is  the  undertaking 
mentioned — the  guaran  ty  of  the  collectability  of  a  note.  If  upon 
suit  the  note  is  not  paid,  the  guarantor  should  be  informed  of 
the  failure,  as  it  is  a  fact  upon  which  his  liability  depends,  and 
is  peculiarly  within  the  holder's  knowledge.  Of  the  former  class 
is  the  following  guaranty : — "  If  J.  shall  make  a  contract  for  four 
or  five  hundred  dollars  worth  of  hides,  I  will  stand  responsible 
for  the  fulfilment  of  any  contract  J.  may  make."  The  condition 
upon  which  the  liability  attaches,  is  the  act  of  a  third  person, 
which  act  was  as  much  within  the  knowledge  of  the  guarantor 
as  the  guarantee.  Same  principle  found  in  Vanderver  v.  Wright, 
(6  Barb.  Sup.  Ct.  547). 

Insolvency  of  the  debtor,  when  the  liability  attaches,  dispenses 
with  the  necessity  of  demand  and  notice.    Beebe  v.  Dudley,  (6 
38 
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2.  A  person  may  give  a  false  character  to  another,  either 
linowingly  or  unknowingly. 

to  whom  it  was  originally  deliYered,  but  by  a  subsequent  holder 
of  the  note  and  guaranty,  whether  the  guaranty  be  written  on 
the  note,  on  the  paper  annexed,  or  on  a  separate  paper. 

A  guaranty  may  he  negotiable  in  terms. 

A  guaranty  endorsed  upon  a  note  drawn  payable  to  S.  or 
bearer — the  guaranty  being  to  S.  or  bearer  also — was  held  to  be 
negotiable  in  itself,  and  good  in  the  hands  of  a  subsequent  bearer. 
Kitchell  V.  Burns,  (34  Wend.  456).  The  guaranty  in  this  case, 
however,  was  held  to  be  like  a  new  note,  negotiable  in  terms,  for 
the  payment  of  the  money  upon  full  consideration.  Smith  v. 
Dickinson,  (6  Humph.  261). 

In  Vermont  and  Maine  it  is  held  that,  "  any  person  other  than 
the  payee  putting  his  name  upon  the  back  of  a  promissory  note 
in  blank,  may  always  be,  prima  facie,  holden  as  a  joint  promis- 
sor,  if  this  is  done  before  the  delivery  of  the  note,  or,  what  is 
equivalent,  is  done  in  consummation  of  a  contract  made  at  the 
time  of  delivery;  still  this  presumption  may  be  repelled  by 
proof.  In  such  case  it  may  always  be  shown,  by  parol,  what  was 
the  precise  nature  of  the  contract,  assumed  by  making  such 
blank  endorsement."  Barrows  v.  Lane,  (5  Vt.  161) ;  Knapp  v. 
Parker,  (6  Vt.  643) ;  Flint  v.  Day,  (9  Vt.  345) ;  Sanford  v.  Nor- 
ton, (14  Vt.  333.)  In  this  last  case  evidence  was  introduced  to 
show  the  nature  of  the  endorsement;  which  was  received  as  con- 
Foster,  349) ;  Walker  v.  Forbes,  (35  Ala.  139) ;  McOlerry  v.  Fryer, 
(15  Penn.  State  E.  3  Harris,  393)  in  which  held  that  insolvency 
may  be  proved  by  parol  as  well  as  by  record.  Parker  v.  Culvers- 
ton,  Wallace,  Jr.  149) ;  Gillighan  v.  Boardman,  (39  Maine,  16 
Shep.  79);  Sandford  v.  Allen,  (1  Cush.  473). 

In  case  of  the  guaranty  of  the  coUectability  of  a  note,  it  is 
understood  to  mean  the  coUectability  of  the  same  by  due  course 
of  law.    Burt  v.  Horner,  (5  Barb.  501). 

It  was  also  held  that  the  holder  of  a  note  so  guarantied,  is  bound 
in  case  the  same  is  not  paid  at  maturity,  to  institute  legal  pro- 
ceedings thereon  without  delay,  and  prosecute  them  with  due 
diligence.  A  delay  of  17  months  was  held  to  discharge  the  guar- 
antor ;  also  it  was  held  no  excuse  that  the  maker  resided  out  of 
the  State ;  it  was  the  duty  of  the  holder  to  pursue  him  at  his 
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3.  If  knowingly,  it  may  be  done  either  collusively  with 
the  party  to  whom  the  character  is  given,  with  intent  to 
gain  some  advantage  for  the  party  giving  it. 

elusive  that  the  defendant  did  not  assume  the  obligation  of  a 
joint  obligor,  but  merely  of  a  collateral  guarantor  of  the  maker. 
Irish  V.  Cutter,  (31  Maine,  536).  The  court  in  Sanford  v.  Nor- 
ton, also  held  that  such  a  guaranty,  as  between  the  parties,  was 
not  negotiable. 

In  the  case  of  Partridge  v.  Davis,  above  referred  to,  Davis,  J., 
appeared  to  have  concurred  fully  with  the  decision  in  the  case 
of  McLaren  v.  Watson's  Ex'rs,  (36  "Wend.  435),  and  thought  the 
plaintiff  had  as  good  cause  of  action  on  the  second  count,  charg- 
ing the  defendant  as  guarantor,  as  the  first,  declaring  against 
him  as  endorser.  The  plaintiff  in  the  cause  was  merely  a  nomi- 
nal party  of  record,  and  not  the  person  to  whom  the  note  was 
originally  assigned. 

It  was  held  by  the  Court  that  such  an  endorsement  made  in 
the  form  of  a  guaranty,  would  render  the  payee  liable  as  an  en- 
dorser, to  any  subsequent  holder  of  the  note,  upon  proof  of  the 
proper  demand  and  notice. 

Held  in  Smith  v.  Dickinson,  (6  Humph.  361),  that  a  guaranty 
of  a  bond  or  note,  is  not  negotiable  unless  made  so  by  express 
terms,  but  is  limited  to  the  persons  to  whom  it  is  made  or  deliv- 
ered.    3  P.  Sanford  v.  Norton,  (14  Vt.  332.) 

place  of  residence ;  also,  that  where  there  was  no  dispute  in  rela- 
tion to  the  situation  and  circumstances,  and  the  steps  taken  by 
the  guarantee  are  not  questioned,  the  question  of  diligence  is  one 
of  law. 

In  Sylvester  v.  Downer,  (18  Vt.  33),  held  also  that  by  such  a 
guaranty  it  is  implied  that  the  person  taking  such  guaranty  shall 
use  all  reasonable  diligence  to  collect  demand  of  the  debtor,  and 
that  in  the  declaration  upon  such  guaranty  it  must  be  averred 
that  before  the  commencement  of  the  suit  proper  efforts  were 
made  to  collect  the  demand,  and  that  they  were  unsuccessful. 

But  in  Eussell  v.  Buck,  (14  Vt.  147),  it  was  held  that  if  the 
circumstances  of  the  maker  of  the  note  are  such  that  a  suit  would 
be  unavailing,  the  holder  is  excused  for  not  prosecuting.  Legal 
jirocess  must  be  resorted  to,  or  what  is  equivalent,  the  absolute 
insolvency  of  the  maker  of  the  note  must  be  shown.  Wheeler 
V.  Lewis,  (11  Vt.  365). 
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4.  Or  it  may*  be  done  without  any  such  intention,  and 
merely  with  a  view  of  benefiting  the  party  recommended, 
although  to  the  probable  injury  of  another. 

5.  The  first  case,  it  is  to  be  feared  is  not  very  uncommon; 
and  is  done  where  a  creditor,  mistrusting  his  debtor,  does 
not  choose  to  give  him  any  farther  credit  himself,  but  recom- 
mends him  to  another  as  a  person  of  credit ;  in  expectation 
that  from  the  credit  gained  by  such  representation,  the  debtor 
may  be  enabled  to  pay  him. 

6.  In  these,  and  similar  cases,  there  can  be  no  doubt  that 
the  party  giving  such  character,  is  civilly  liable  to  answer  to 
the  party  prejudiced  by  such  recommendation,  for  the  dam- 
ages thereby  sustained.  And  the  forai  of  action,  is  an  action 
on  the  case,  for  the  deceit  or  for  the  conspiracy,  as  the  case 
may  be.* 

This  principle  is  so  generally  admitted  and  so  fully  recog- 
nized in  the  cases  upon  the  next  branch  of  the  subject,  that 
it  is  not  necessary  to  enter  at  all  into  a  detail  of  the  cases 
here.f 

7.  But  it  is  farther  worthy  of  consideration  how  far  par- 

*But  there  is  no  analogy  between  an  action  of  this  kind  and 
a  suit  for  verbal  slander,  in  which  two  defendants  cannot  be 
joined;  so  that  an  action  against  two  partners,  iov  falsely  recom- 
mending an  insol?ent  as  worthy  of  credit,  was  held  to  be  well 
brought.    Patten  v.  Gurney,  (17  Mass.  Rep.  183). 

fThat  a  fraudulent  recommendation,  (and  a  recommendation 
known  at  the  time  to  be  untrue,  would  be  deemed  fraudulent,) 
would  subject  the  person  giving  it  to  damages  sustained  by  the 
person  trusting  to  it,  seems  now  to  be  generally  admitted.  The 
case  of  Paisley  v.  Freeman,  cited  in  the  text,  recognizes  and  estab- 
lishes this  principle.  Indeed,  if  an  act  in  itself  immoral  in  its 
consequences  injurious  to  another,  performed  for  the  purpose  of 
effecting  that  injury,  be  not  recognizable  and  punishable  by  our 
laws,  our  system  of  jurisprudence  is  more  defective  than  has 
hitherto  been  supposed.  Russell  v.  Claries  Executors,  (7  Oranch, 
Rep.  69). 
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ties  SO  conducting  themselves  may  not  also  be  criminally 
liable,  if  there  was  any  agreement  prior  to  the  transaction 
that  the  person  giving  the  character  was  to  bo  paid  out  of 
the  proceeds ;  or,  in  case  that  any  other  species  of  collusion, 
to  cheat  the  person  to  whom  the  character  is  given,  be  proved, 

Buller,  J.  in  the  case  of  Paisley  v.  Freeman,  (a)  says :  "  In 
the  case  of  a  conspiracy  there  must  be  a  collusion  between 
two  or  more  to  support  an  indictment.  But  if  one  man  alone 
be  guilty  of  an  offense  which,  if  practiced  by  two,  would  be 
the  subject  of  an  indictment  for  a  conspiracy,  he  is  civilly 
liable  in  an  action  for  reparation  of  damages,  at  the  suit  of 
the  person  injured." 

The  converse  of  this  proposition  seems  also  to  be  true  ;  and 
that  such  a  conspiracy  to  cheat  a  person  of  his  money  or 
goods  is  an  indictable  offense  .(6) 

Some  doubt  appears  at  first  sight  to  be  thrown  upon  this 
point  by  Buller,  J.,  at  the  close  of  his  opinion  in  the  above- 
cited  case  of  Paisley  v.  Freeman,  (c)  He  there  mentions 
a  case  oi  R.  v.  Qunston,  in  which  the  defendant  has  been  in- 
dicted for  pretending  that  a  person  of  no  reputation  was  Sir 
J.  Thornycraft,  whereby  the  prosecutor  was  induced  to  trust 
him ;  and  he  adds,  "  How  indeed  an  indictment  could  be 
maintained  for  that,  I  do  not  well  understand  ;  nor  have  I 
learned  what  became  of  it.  The  objection  to  the  indictment 
is,  that  it  is  a  mere  jjrivate  injury."  But  according  to  his 
own  dictum  above,  a  private  injury,  brought  about  by  the 
fraudulent  collusion  of  two  or  more  persons,  may  become  an 
indictable  offence ;  and  the  observation  upon  Gunsion's  case 
is,  that  the  indictment  there  does  not  appear  to  have  been 
foi  a  conspiracy  :  and  it  is  clear,  from  the  whole  tenor  of 
the  authorities,  that  there  are  divers  cases  where  parties  con- 

(a)  3.  T.  R.  51,  at  p.  58. 

(6)  Str.  583. 

(c)  3  T.  E.  at  p.  61. 
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spiring  to  do  an  act  may  be  indicted  for  such  conspiracy  ; 
whereas  no  single  person  could  have  been  indicted  for  doing 
the  same  act. 

In  the  case  of  Hamer  v.  Alexander,  (a)  it  is  intimated  that 
a  false  representation  under  such  circumstances  is  an  indicta- 
ble offence. 

It  appeared  there  that  the  defendant  made  the  representa- 
tion as  to  the  credit  of  one  O.  L.,  knowing  him  to  be  in  bad 
circumstances ;  and  with  a  view  to  obtain  credit  for  him,  in 
order  that  the  goods  sold  to  him  might  be  consigned  to  a 
house  with  which  the  defendant  was  connected. 

Sir  J.  Mansfield,  Ch.  J.,  in  delivering  the  opinion  of  the 
court,  says  :  "  Here  a  gross  cheat  was  meditated,  and  I  am 
by  no  means  certain  that  the  parties  might  not  have  been 
indicted  for  conspiracy.  Each  meant  to  serve  the  other  in 
the  fraud  meditated.  The  design  was  to  cheat  the  plaintiff", 
by  getting  goods  into  the  possession  of  C.  L."  (b) 

8.  But  for  the  purpose  of  a  civil  action,  it  is  not  necessary 
that  the  party  giving  such  character  or  recommendation 
should  have  any  interest  therein,  or  any  intention  of  thereby 
benefiting  himself,  or  any  immediate  object  in  injuring  the 
other  party,  or  that  any  collusion  should  be  proved.  It  is 
sufficient  if  he  declared  that  which  he  knows  to  be  false,  and 
the  person  to  whom  such  declaration  is  made  be  thereby  in- 
jured. 

The  first  case  that  clearly  established  this  doctrine,  was  the 
above  mentioned  case  of  Paisley  v.  Freeman,  (c) 

This  action  was  brought  against  the  defendant  for  induc- 
ing the  plaintiflT  to  trust  one  Falch  with  goods  to  a  large 
amount,  by  falsely  and  fraudulently  representing  him  to  be 
a  person  safely  to  be  trusted  and  given  credit  to  in  that  re- 

(a)  2  N".  R.  241,  post,  pi.  14. 
(6)  2  K  E.  241,  post,  p.  244. 
(c)  3  T.  R.  51. 
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sijoct ;  the  defendant  at  the  time  of  making  such  representa- 
tion knowing  it  to  be  false. 

After  a  verdict  for  the  plaintiff,  the  question  was  argued 
upon  a  motion  in  arrest  of  judgment,  in  which  Gh-ose,  J., 
was  of  opinion  that  such  action  could  not  be  maintained 
without  collusion.  But  Buller,  J.,  Ashhurst,  J.,  and  Lord 
Ixenyon,  Ch.  J.,  were  of  opinion  that  the  falsehood  was  equiv- 
alent to  fraud ;  that  there  was  both  damnum  and  injuria;  and 
that  the  action  will  lie. 

As  this  case  now  is,  and  must  continue  to  be  a  leading 
case  upon  the  subject,  it  is  pretty  fully  abstracted  in  the 
appendix,  (a)  *  (a) 

The  same  point  was  also  determined  in  the  case  of  Eyre 
and  another  v.  Dwnsfm-d,  next  cited,  (i)  (1) 

(a)  See  Appendix,  page  545. 
(a)  Appendix,  'So.  X. 
(6)  1  E.  E.  318. 

*  The  soundness  of  the  decision  in  Paisley  v.  Freeman,  is  ac- 
knowledged in  Upton  v.  Vail,  (6  Johns.  Rep.  181),  where  A.  ap- 
plied to  B.  for  goods  on  credit,  and  B.  inquired  of  G.  as  to  A.'s 
solvency ;  C.  said  he  was  good ;  as  good  as  any  man  in  the  county 
for  that  sum,  though  C.  had  a  judgment  against  A.,  and  knew 
him  to  be  insolvent. 

B.  credited  A.  and  lost  his  debt,  and  now  brought  his  action 
against  C.  for  falsely  and  deceitfully  recommending  A.  The 
court  decided  that  an  action  for  a  deceit  on  parol  information,  as 
to  the  credit  of  another,  would  lie.  Fraud  or  deceit,  accompanied 
with  damage,  is  a  good  cause  of  action.  As  some  doubts  have  at 
times  been  raised  respecting  the  decision  of  Paisley  v.  Freeman, 
we  have  placed  in  Appendix  Ko.  X,  the  learned  opinions  of  Oh. 
J.  Kent  on  this  case. 

In  Wise  v.  Wilcox,  (1  Day's  Cases  in  Error,  22),  the  case  of 
Paisley  v.  Freeman  is  sustained  without  contradiction.  In  Bar- 
ney V.  Dewey,  (13  Johns.  Rep.  224),  the  court  held  that  if  A. 
should  give  B.  a  chattel,  affirming  it  to  be  his,  and  B.  should 
afterward  be  prosecuted  for  the  chattel,  and  subjected  to  costs  and 
damage,  B.  might  maintain  an  action  for  the  fraud  and  damage. 

(1)  Held  in  Boyd  v.  Browne,  (6  Barr,  310),  that  it  is  not  neces- 
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9.  The  concealing  of  any  material  fact  within  the  knowl- 
edge of  a  party  applied  to,  as  to  the  character  and  credit  of 
another,  provided  it  be  a  fact  not  likely  to  escape  him  from 
forgetfulness  or  inadvertency,  is  equivalent  to  telling  a  direct 
falsehood. 

Thus  in  the  case  of  Eyre  and  another  v.  Dumsford  (a), 
the  facts  were  these :  The  defendant  had  a  credit  lodged 
with  him  by  a  foreign  house  in  favor  of  one  W.  T.,  to  a  cer- 
tain amount,  with  an  express  condition  that  W.  T.  should 
previously  lodge  in  his  hands  goods  to  treble  that  amount; 
and  being  applied  to  by  the  plaintiffs  as  to  the  responsibility 
(a)  1  E.  K.  318. 

sary  that  there  should  have  been  an  intent  on  the  part  of  the  party 
making  the  representations  to  defraud  him  to  whom  they  were 
made. 

Also  in  Young  v.  Hall,  (4  Geo.  95),  held  that  an  action  on  the 
case  for  a  false  representation  lies  against  one  who  gives  a  recom- 
mendation of  character  and  credit  to  another,  on  the  strength  of 
which  he  obtains  goods  on  credit,  it  being  shown  that  the  state- 
ments were  false,  that  the  defendant  knew  them  to  be  so,  that  the 
representation  was  communicated  to  the  plaintiff,  and  that  with- 
out it  the  credit  would  not  have  been  given ;  and  it  is  not  neces- 
sary to  show  that  the  object  of  the  false  representations  was  to 
defraud  the  plaintiff  in  particular,  nor  that  the  defendant  was  to' 
derive  any  benefit  from  the  frauds,  nor  that  the  representations 
were  the  sole  cause  of  the  credit  being  given.  Young  v.  Hall,  (4 
Geo.  95).    Such  third  person  is  a  competent  witness. 

But  if  a  party  give  credit  on  false  representations,  knowing 
them  to  be  false,  he  can  not  often  have  an  action  of  deceit  against 
the  author  of  the  false  representations.  Clopston  v.  Cozart,  (133 
&  M.  363). 

It  is  not  sufficient  that  the  representations  would  have  a  ten- 
dency to  deceive,  but  that  they  were  made  with  intent  to  deceive. 
Stafford  v.  Newson,  (9  Ind.  507). 

A  person  telling  an  untruth  which  was  acted  upon,  was  held 
liable  in  an  action  of  deceit,  though  in  making  the  false  state- 
ments which  he  knew  to  be  false,  no  damage  or  injury  was  in- 
tended by  him.    (7  Eng.  Law  &  Eq.  585). 
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of  W.  T.  he  answered  that  he  knew  nothing  of  him,  him- 
self ;  but  tJud  he  had  a  credit  lodged  with  him  for  a  certain 
sum,  by  a  respectable  house  at  H,  which  he  held  at  W.  T.^s 
disposal,  (omitting  the  condition,)  and  that  upon  a  view  of 
all  the  circumstances  which  had  come  to  his  knowledge,  the 
plaintiffs  might  execute  the  order  with  safety :  adding  at  the 
same  time  that  he  gave  the  advice  without  prejudice  to  him- 
self. 

The  plaintiffs  having  trusted  W.  T.  in  consequence  of 
this  representation,  and  not  having  been  paid,  brought  an 
action  against  the  defendant. 

The  principal  question  raised  at  the  trial  was,  whether  the 
defendant  had  or  had  not  omitted  to  state  the  condition. 
But  the  jury  having  found  a  verdict  against  him,  the  court, 
upon  a  motion  for  a  new  trial,  decided  that  such  conceal- 
ment amounted  to  a  gross  falsehood,  and  was  evideuce  of  fraud 
to  go  to  the  jury  ;  and  that  it  was  of  no  consequence  whether 
the  defendant  had  any  interest  in  making  such  false  repre- 
sentation or  not.  Upon  these  grounds  they  refused  a  new 
trial. 

10.  In  both  the  above  cases  it  was  held  that  the  founda- 
tion of  the  action  was  fraud ;  and  therefore  if  one  give  a 
character  of  another,  although  in  the  most  positive  and  un- 
equivocal manner  possible ;  yet  if  it  should  appear  from  the 
circumstances  that  the  party  giving  such  character  spoke 
what  he  really  believed,  he  is  not  liable  for  the  consequence 
of  such  representation ;  however  he  may  have  been  deceived 
in  the  character  of  the  other ;  or  however  the  person  to  whom 
such  representation  was  made  may  have  been  injury  thereby. 

This  was  decided  in  the  case  of  Haycraft  v.  Creasy{a),  a 
case  which  excited  great  attention  and  interest,  both  in  Weist- 
minster  Hall  and  with  the  public  at  large.     As  the  principles 

(a)  2  E.  R.  92. 
39 
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upon  which  all  the  cases  upon  the  subject  are  decided,  are 
there  fully  investigated,  it  is  abstracted  in  the  appendix  (a). 

It  will  be  sufficient  therefore  to  state  here  that  the  defend- 
ant, having  been  applied  to  by  the  plaintiff,  as  to  the  credit 
of  E.  F.  Robertson,  stated  that  she  was  a  woman  of  fortune, 
and  thai  the  plaintiff  might  safely  credit  her  to  any  amount ; 
and  he  repeatedly  asserted  his  representation  of  her  circum- 
stances to  be  derived  from  his  own  knowledge. 

The  court,  dissentiente  Lord  Kenyan,  Ch.  J.,  held  that  such 
words  were  only  equivalent  to  the  expression  of  the  defend- 
ant's full  belief;  which  from  all  the  circumstances,  it  clearly 
appeared  he  possessed,  in  the  truth  of  what  he  stated.*  That 
the  gist  of  an  action  of  this  nature  was  fraud ;  for  which  in 
this  instance,  there  was  no  pretence ;  and  therefore  that  the 
plaintiff  could  not  recover.  (1)  f  % 

(1)  See  note  (2)  p.  310. 
(a)  Appendix  No.  XI. 

*Similar  to  this  case  is  Young  v.  Govill,  (8  Johns.  Rep.  19).  The 
defendant  was  present  at  a  negotiation  for  the  sale  of  a  sloop  be- 
tween the  plaintiff  and  one  Davis — the  defendant  highly  recom- 
mended Davis,  and' defendant  said,  ii  Davis,  wanted  5,000  dollars, 
he  would  let  him  have  it  in  a  minute — the  defendant  said  he  knew 
the  father  and  mother-in-law  of  Davis,  and  all  their  connections, 
and  that  they  were  all  abundantly  able.  It  did  not  appear  that 
defendant  had  ever  seen  Davis  before ;  the  father  and  father-in-law 
were  in  good  circumstances ;  but  Davis  was  a  bankrupt.  The 
plaintiff  was  non-suited,  and  the  court  held,  that  as  the  defendant 
made  no  suppression  of  facts  within  his  knowledge,  the  simple 
fact  of  misrepresentation,  unaccompanied  with  any  fraudulent 
design,  was  not  sufficient  to  support  the  action — that  the  advice 
was  rash  and  indiscreet ;  but  that  there  was  no  ground  from  which 
to  infer  that  it  was  deceitful.    Deceit  is  the  gist  of  the  action. 

f  To  maintain  an  action  as  for  deceit,  on  parol  affirmations  of 
the  credit  of  a  third  person,  it  is  well  settled  that  this  action  can- 
not be  sustained  without  proving  actual  fraud  in  the  defendant, 

\  For  the  facts  upon  which  the  subsequent  opinion  of  Ch.  J. 
M?!'i'shall  is  founded,  vide  note  p.  140,  ante. 
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11.  If  the  decisiou  in  the  above  case  had  been  according 

or  an  intention  to  deceive  the  plaintiffs,  by  false  representation 
Young  et  al.  v.  Covill,  (8  Johns.  Rep.  19). 

But  it  is  well  settled  that  this  action  will  lie  where  there  is  a 
clear  case  of  fraud  in  the  defendant,  consisting  either  in  the  as- 
sertion of  what  is  false,  or  the  suppression  of  what  is  true,  and  a 
damage  to  the  plaintiff,  whether  with  or  without  an  actual  or  in- 
tended benefit  to  the  defendant.  Upton  v.  Vail,  (6  Johns.  Rep. 
181).  Hart  v.  Talmadge,  (3  Day's  Rep.  381).  Bean  v.  Bean,  (12 
Mass.  Rep.  20). 

It  now  remains  to  inquire  whether  these  letters  contain  such  a 
misrepresentation  of  the  circumstances  and  character  of  the  house 
oi  Robert  Murray  &  Co.,  as  to  render  them,  (defendants,)  account- 
able to  the  plaintiff  for  the  injury  he  has  sustained  by  trusting 
that  company.  The  question  how  far  merchants  are  responsible 
for  the  character  they  give  each  other,  is  one  of  much  delicacy, 
and  of  great  importance  to  the  commercial  world.  That  a  fraudu- 
lent recommendation,  (and  a  recommendation  known  at  the  time 
to  be  untrue,  would  be  deemed  fraudulent,)  would  subject  the 
person  giving  it  to  damages  sustained  by  the  person  trusting  to 
it,  seems  now  to  be  generally  admitted.  The  case  of  Paisley  v. 
Freeman  recognizes  and  establishes  this  principle.  But  this  does 
not  appear  to  the  court  to  be  the  case  described.  It  is  proved  in- 
contestably  that  when  the  letters  on  which  this  suit  depends  were 
written,  Rolert  Murray  &  Co.  were  in  high  credit,  and  were  carry- 
ing on  business  to  a  great  extent,  which  was  generally  deemed 
profitable.  The  bill  charges  particular  knowledge  in  Glarlc  (& 
NigUingale  that  this  apparent  prosperity  was  not  real.  But  this, 
as  well  as  every  other  allegation  of  fraud,  is  explicitly  denied  by 
the  answer ;  and  the  answer,  being  responsive  to  the  bill,  is  evi- 
dence. Had  the  plaintiff  been  able  to  exhibit  proofs  which  would 
have  rendered  this  fact  doubtful,  it  might  have  been  proper  to 
direct  an  issue  for  the  purpose  of  trying  it :  but  he  has  exhibited 
no  such  proofs. 

In  writing  the  letters  then  recited  in  the  bill,  Glarh  S  Night- 
ingale stand  acquitted  of  the  imputation  of  fraud.  But  it  is 
contended  by  the  plaintiff  that  the  representation  they  made  of 
the  circumstances  of  Rolert  Murray  &  Co.  was  at  the  time  un- 
true ;  and  that  this  misrepresentation,  whether  made  ignorantly  or 
knowino-ly,  was  equally  injurious  to  Nathaniel  Russell,  and 
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to  the  opinion  of  the  Chief  Justice,  it  would  have  gone  a 
great  way  to  render  the  statute  of  frauds,  relative  to  this 
subject,  useless.  For,  one  answering  for  the  debt  of  a  third 
person  would  only  have  to  represent  that  the  person  apply- 
ing for  credit  was  deserving  of  it ;  and  if  that  representa- 
tion should  turn  out  to  be  false,  as  it  must  be  if  payment 
were  not  duly  made,  the  person  making  such  representation 
would  be  liable  for  the  debt  of  another  without  writing. 

12.  The  principle  that  fraud  is  the  ground  of  an  action 
of  this  nature  is  also  recognized  by  the  court  of  chancery. 

In  the  case  of  Evans  v.  Bicknell,{a)  Lord  Mdon,  Chan., 
comments  upon  the  case  of  Paisley  v.  Freeman  ;(b)  and 
throughout  his  judgment  in  that  case  he  considers  the 
action  in  the  latter  as  maintained  upon  the  ground  of  fraud 
and  deceit  in  the  defendant,  and  damage  to  the  plaintiif. 

So  in  the  case  of  Cliford  v.  BrooJce,{c)  which  was  a  bill 

(o)  6  Yes.  Jim.  174. 

(6)  3  T.  E.  51,  ante  pi.  8,  App.  Ifo.  X. 

(c>  13  Tes.  Jun.  131. 

equally  charges  them  with  the  loss  he  has  sustained  by  trusting 
to  their  assurances.  The  fact  that  Robert  Murray  &  Co.  were 
not,  in  January,  1796,  in  solvent  circumstances,  is  not  clearly 
made  cub ;  but  the  cause  does  not  rest  entirely  on  this  fact.  The 
principle  that  a  mistake  in  such  a  fact  as  the  real  internal  solid- 
ity of  a  mercantile  house,  whose  external  appearance  is  unsuspi- 
cious, shall  subject  the  person  representing  their  solidity  to 
another  to  the  loss  sustained  by  that  other  in  trusting  to  this 
misrepresentation,  is  not  admitted.  Merchants  know  the  circum- 
stances under  which  recommendations  of  this  description  must 
be  given.  They  know  that  when  one  commercial  man  speaks  of 
another  in  extensive  business,  he  must  be  presumed  to  speak 
from  that  knowledge  only  which  is  given  by  reputation.  He  is 
not  supposed  to  have  inspected  all  the  books  and  transactions  of 
his  friend  with  the  critical  eye  which  is  employed  in  a  case  of 
bankruptcy.  He  must,  therefore,  be  supposed  to  speak  of  the 
credit,  not  of  the  actual  known  funds,  of  the  person  he  recom- 
mends ;  of  his  apparent,  not  of  his  real,  solidity.    In  such  a  case 
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in  equity,  charging  the  defendant  with  wilfully  and  fraudu- 
lently misrepresenting  the  circumstances  of  a  partnership, 
and  thereby  inducing  the  plaintiff  to  advance  a  sum  of 
money  to  enable  his  brother  to  become  a  partner  therein. 
Lord  ErsJcine,  Chan.,  comments  upon  the  three  last  men- 
tioned cases,  and  makes  the  same  distinction. 

He  there  says,  "  The  proposition  is  not,  that  if  a  man, 
being  asked  whether  a  third  person  may  be  trusted,  answers, 
'  you  may  trust  him  ;  he  is  a  very  honest  man,  and  worthy 
of  trust,'  an  action  will  lie  if  he  prove  otherwise.  There 
must  be  knowledge  at  the  time  ;  that  is  the  sound  principle, 
that  the  defendant,  knowing  the  person  to  be  dishonest,  in- 

it  is  certainly  incautious  and  indiscrete  to  use  terms  which  imply 
absolute  and  positive  knowledge.  It  may  perhaps  be  admitted 
that  in  such  a  case  fraud  may  be  presumed  on  slighter  evidence 
than  would  be  required  in  a  case  where  a  letter  is  written  with 
more  circumspection.  Yet,  even  in  such  a  case,  where  the  com- 
munication is  honestly  made,  and  the  party  making  it  has  no 
interest  in  the  transaction,  he  has  never  been  declared  to  be  re- 
sponsible for  its  actual  verity.  The  reason  of  the  rule  is,  that 
merchants  generally  possess,  and  are  therefore  presumed  in  their 
correspondence  to  speak  from,  that  knowledge  only  of  the  cir- 
cumstances of  other  merchants  which  may  be  acquired  by  observ- 
ing their  course  of  business,  their  punctuality,  and  their  general 
credit.  This  principle  appears  to  have  been  fully  considered  in 
the  case  of  Hay  craft  v.  Greasy,  in  which  all  the  authorities  were 
received.  It  does  not  appear  that  a  single  decision  has  ever  been 
made  asserting  the  liability  of  the  writer  of  such  a  letter.  The 
case  of  Haycraft  v.  Creasy  denies  his  liability;  and  that  case  ap- 
pears to  this  court  to  have  been  decided  in  conformity  with  all 
previous  adjudications.  It  is  therefore  the  opinion  of  the  court 
that  Clark  &  Nightingale,  having  believed,  and  had  reason  to 
believe,  so  far  as  is  shown  by  the  evidence  in  this  cause,  that  the 
representation  they  made  to  the  plaintiff  of  the  character  and 
circumstances  of  Rolert  Murray  &  Co.  was  true,  are  no't  liable 
to  the  plaintiff  in  consequence  of  that  representation  for  the 
credit  he  gave  to  that  company.  Russell  v.  Claris  executors, 
(7  Crunch.  Rep.  69.) 


310         MISEEPKESENTATIONS  ACTIONABLE, 

solvent  and  unworthy  of  trust,  made  the  representation,  and 
that  is  the  subject  of  an  action,  or  of  a  bill  in  equity,  where 
it  is  necessary  and  fit  that  equity  should  interpose  its  con- 
current jurisdiction."(2) 

13.  In  the  case  of  Hutchinson  v.  BeU,{a)  Sir  J.  Mansfield^ 
Ch.  J.,  questions  the  propriety  of  these  decisions,  even  upon 
the  ground  of  fraud,  as  trenching  upon  the  provisions  of 
the  statute  of  frauds.  He  there  says,  "I  have  always 
doubted  of  the  utility  of  entertaining  such  actions  as  have 
been  supported  iu  the  late  cases  of  this  sort,  because  they 
have  the  effect  of  enabling  a  man  to  do  that  indirectly  which 
the  statute  of  frauds  expressly  forbids  to  be  done  in  direct 
terms — to  guarantee  the  debt  of  another." 

But  as  long  as  the  principle  upon  which  this  action  is 
maintained  is  confined  to  that  of  fraud,  it  certainly  cannot 
interfere  materially  with  the  statute.  Any  other  view  of 
the  subject  would  tend  to  sanction  a  most  mischievous  and 
dangerous  spieces  of  deceit ;  and  in  the  previous  case  of 
Hamar  v.  Alexander,  cited  below.  Sir  J.  Mansfield  seems 
to  be  of  that  opinion. 

14.  If  a  fraudulent  character  be  given  of  one  to  induce 
another  to  trtist  him,  accompanied  by  a  parol  promise  to 
pay  if  the  other  do  not,  the  party  giving  such  false  charac- 
ter shall  be  liable  for  the  misrepresentation,  although  accom- 
panied by  the  promise,  which  is  void  under  the  statute  of 
frauds. 

(a)  1  Taunt.  Eep.  564,  post.  pi.  16. 

(2)  It  may  not  be  immaterial  to  observe  that  the  whole  doc- 
trine comprised  in  this  set  of  cases  is  very  concisely  expressed  in 
the  following  rule  of  the  civil  law : — "  Consilii  non  fraudulenti 
nulla  obligatio  est ;  cmterum,  si  dolus  et  calliditas  intercessit,  de 
dolo  actio  conipetit."  L.  47,  ff  de  Eeg.  Jur.  See  the  observations 
upon  this  subject  in  Evan's  Pothier,  vol.  i,  No.  [446,]  p,  296, 
note  (e). 
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Such  was  the  case  of  Hamar  v.  Alexander,(^a)  The  rep- 
resentation there  was,  "that  one  Leo  was  a  good  man,  and 
might  be  trusted  to  any  amount ;  that  the  defendant  durst 
be  bound  to  pay  for  the  said  Leo ;  and  that  if  Leo  did  not 
pay  for  the  goods  he  would." 

On  the  trial  of  the  cause  it  was  objected  that  the  repre- 
sentation having  been  accompanied  by  a  promise  to  pay — 
which,  not  being  in  writing,  was  void  under  the  4th  section 
of  the  statute  of  frauds — this  action  could  not  be  main- 
tained for  the  deceit,  because  the  injury  might  have  arisen 
from  the  void  promise,  and  not  from  the  false  representation. 
But  the  objection  was  overruled,  and  after  verdict  for  the 
plaintiff,  it  was  moved,  in  the  court  of  common  pleas,  as  a 
ground  for  setting  aside  the  verdict,  and  entering  a  non- 
suit. 

After  argument,  and  time  taken  to  deliberate.  Sir  J. 
Mansfield  delivered  the  opinion  of  the  bench. 

After  describing  the  nature  of  the  action,  he  says  :  "The 
objection  to  the  verdict  is  rather  curious,  namely  :  that  after 
the  defendant  had  represented  the  circumstances  of  Leo  in 
strong  terras,  he  concluded  by  telling  the  plaintiff  that  if 
Leo  did  not  pay  him  he  would.  This  promise  could  cer- 
tainly never  have  been  sued  upon,  since  the  statute  of  frauds. 
And  that  circumstance  is  made  the  foundation  of  a  plausible 
objection  to  the  recoveiy  in  this  case.  It  is  impossible  to 
say  how  much  mischief  may  have  been  done  by  the  misrep- 
resentation, and  how  much  by  the  promise ;  but,  upon  the 
whole,  I  think  the  verdict  ought  to  stand.  I  am  far  from 
wishing  to  sustain  an  action  simply  upon  misrepresentation  ; 
but  there  never  was  a  time  in  the  English  law  where  an 
action  might  not  have  been  maintained  against  the  defend- 
ant for  this  gi-oss  fraud.  The  only  question  then  is,  whether 
the  addition  of  this  promise,  that  if  Leo  did  not  pay  the 
(a>  2  IT.  E.  241. 
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defendant  would,  will  prevent  the  plaintiff  from  having  a 
right  to  support  the  action.  I  think  that  it  will  not.  There 
is  no  proof  that  the  plaintiff  ever  considered  the  defendant 
as  his  debtor,  or  ever  called  upon  him  for  the  money,  or  re- 
lied upon  his  promise  in  the  least  degree.  In  the  next 
place,  we  must  suppose  every  man  to  know  the  law  j  and  if 
the  plaintiff  was  acquainted  with  the  law,  he  must  have 
known  that  the  defendant's  promise  was  worth  nothing,  and 
could  have  given  no  credit  to  him  upon  it  He  cannot  have 
considered  it  in  any  other  light  than  as  a  mode  of  expi-es- 
sion,  by  which  the  defendant  intended  more  strongly  to  ex- 
press his  opinion  of  Leo's  circumstances.  There  being, 
therefore,  no  objection  on  the  ground  of  this  promise  being 
added  to  the  other  words,  we  are  of  opinion  that  the  verdict, 
is  right."(3)  * 

(3)  A  case  has  since  come  before  Lord  Ellenborough,  at  Nisi 
Prius,  Smith  v.  Harris,  (2  Stark.  Eep.  47,)  which,  in  terms,  is 
hardly  distinguishable  from  the  above,  the  words  being,  "  that 
plaintiff  might  lend  one  H.  20?.  or  30Z.,  and  that  he  would  be 
perfectly  safe,  and  that  he  (defendant)  would  see  the  plaintiflt 
paid." 

Lard  Ellenborough.  "  A  promise  having  been  made  to  guar- 
antee the  plaintiff,  which  is  within  the  statute,  there  being  no 
note  in  Writing,  he  brings  an  action  for  the  misrepresentation. 
This  is  nothing  more  than  a  guarantee  within  the  statute  of 
frauds."    And  the  plaintiff  was  non-suited. 

From  this  report  it  should  appear  that  the  ground  of  nonsuit 
was,  that  a  misrepresentation  being  coupled  with  a  guarantee, 
the  whole  must  be  considered  as  a  guarantee.  But  it  is  to  be 
observed  that  it  does  not  appear  by  the  report  that  any  evidence 
was  offered  to  show  that  the  misrepresentation  was  wilful,  and 
as  the  case  in  the  text  was  not  at  all  referred  to,  and  the  case  is 
reported  rather  with  a  view  to  another  point,  (see  post.  pi.  19,) 
it  is  to  be  presumed  that  the  nonsuit  arose  from  want  of  such 
evidence. 

*  Upon  the  following  representation  as  to  the  credit  of  an  in- 
dividual :  "  The  bearer,  D.  D.  M.,  is  in  want  of  some  lumber  to 
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15.  A  party  shall  be  liable  for  the  wilful  misrepresenta- 
tion of  the  character  of  another,  although  he  add  to  such 
representation  expressions  showing  that  he  did  not  intend 
to  be  accountable  for  it. 

In  the  case  of  Eyre  and  another  v.  Dumsford,{^d)  above 
cited,  the  defendant  having  advised  the  plaintiffs  that  they 
might  safely  execute  an  order  given  by  a  third  person  for 
goods,  added,  "  But  we  give  this  advice  without  our  preju- 
dice." But,  as  it  appeared  that  the  defendant  knew  the 
party  not  to  be  trustworthy,  he  was  held  liable  notwith- 
standing. 

16.  A  question  has  lately  arisen  as  to  the  time  for  which 

a  person  shall  be  responsible,  as  for  a  false  representation, 

upon  a  chaiacter  given  to  another,  to  induce  a  third  person 

to  trust  him ;  but  no  general  mle  can  be  laid  down  upon 

that  subject.     It  must  depend,  like  the  continuance  of  the 

guarantee  before  treated  of  (5),  upon  the  particular  circum- 

(a)  1  E.  E.  324  ante,  pL  9. 
(6)  Ante,  c.  v.  pi.  4. 

finish  up  a  house  at  Canton.  He  is  a  responsible  man,  and  will 
pay  you  according  to  agreement,  or  I  will  accept  his  order  for 
any  amount  not  exceeding  500  dollars,  in  30  days  " — it  was  held 
that  the  representation  contained  two  clauses,  in  the  alternative, 
upon  either  of  which  the  plaintiffs  might  rely ;  and  that  the  ex- 
tent of  the  first  clause  was  that  D.  D.  M.  was  a  responsible  man, 
and  would  pay  according  to  agreement,  to  the  amount  of  the 
lumber  sufficient  to  finish  the  house  at  Canton.  Thaxter  v. 
Bugbee,  (5  Cush.  221.) 

The  allegation  that  the  defendant  well  knew  the  representa- 
tion to  be  false,  is  not  sustained  by  proof  that  the  representation 
was  false,  and  that  the  defendant  made  the  representation  igno- 
rantly,  without  making  the  proper  inquiries.  (13  How.  U.  S. 
198.) 

Where  false  representations  are  made  with  intent  to  injure, 
and  injury  is  suffered  by  relying  upon  them,  an  action  therefor 
may  be  maintained,  though  the  persons  making  such  repreaenta- 

40 
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stances  attending  the  representation ;  and  the  understanding 
iind  conduct  of  the  parties. 

In  the  case  of  Hutchinson  v.  Bell  (a),  which  was  an  action 
for  misrepresentation,  the  circumstances  were  these.  In 
the  month  of  April  the  plaintiff  had  been  referred,  by  one 
8.  T.,  who  applied  to  him  for  credit,  to  the  defendant  for 
his  character. 

Upon  the  defendant's  giving  the  representation,  which 
turned  out  to  be  false,  and  upon  which  the  action  was  after- 
ward brought,  the  plaintiff  observed  to  him,  "  That  in  open- 
ing an  account  with  another,  the  difficulty  was  not  so  great 
in  getting  paid  for  the  first  goods,  as  in  closing  the  account." 

In  consequence  of  the  representation  then  given  by  the 
defendant,  the  plaintiff  commenced  dealing  with  8.  Y.  ;  and 
the  first  five  parcels  of  goods  which  he  sold  him  were  regu- 
larly paid  for.  Previously  to  the  30th  of  May,  the  plaintiff 
had  intrusted  him  to  the  amount  of  84?.  more ;  and  one  of 
the  questions  made  at  the  trial,  and  which  was  afterward 
moved  in  the  court  of  common  pleas,  was  whether  the  de- 
fendant was  liable  to  make  good  this  sum. 

Upon  the  motion  for  the  rule  Nisi,  Heath,  J.  remarked, 
"That  if  the  action  could  be  at  all  maintained,  it  would  be 
very  inconvenient  to  limit  it  to  the  goods  first  supplied ;  for 
he  had  seen  many  cases  of  conspiracy  to  defraud  tradesmen, 
in  which  the  goods  first  delivered  were  always  punctually 
paid  for." 

Sir  J.  Mansfield,  Ch,  J.,  observed,  "That  this  was  a  new 
action,  and  went  fuilher  than  any  case  hitherto  decided ;  and 
that  the  effect  of  the  evidence  was  to  show  a  treaty  for  enter- 
ing into  an  account  with  this  man  as  a  general  customer,  and 

(a)  1  Taunt.  Eep.  558, 

tions  derived  no  benefit  from  them.    White  v.  Merritt,  (3  Selden, 
N.  Y.  352.) 
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not  an  inquiry  directed  merely  to  the  payment  for  one  parcel 
of  goods." 

The  court  took  time  to  consider  the  case  ;  and  the  Chief 
Justice  afterward  delivered  the  opinion  of  the  court. 

"  One  point,  on  which  I  had  doubts  at  the  trial,  has  since 
been  fully  considered  ;  namely,  whether  the  credit  given  on  a 
representation  of  character,  is  to  be  confined  to  the  first  parcel 
of  goods.  There  is  much  weight  in  the  evidence  of  the  wit- 
ness, who  stated  that  the  plaintiff  expressed  his  apprehension 
of  the  great  difficulty  of  closing  an  account  once  opened  ;  and 
considering  that,  I  think  it  reasonable  to  make  the  defendant 
answerable  for  the  credit  given  to  Young,  on  the  faith  of  that 
representation,  provided  it  be  not  carried  to  an  unreasonable 
extent,  and  be  confined  to  a  reasonable  time." 

Another  case  upon  this  subject,  is  the  case  of  DeGraves  v. 
8mHh,  before  Lord  Ellenborough,  at  Nisi  Prius,  with  a  MS. 
report  of  which  the  author  has  been  favored  by  Mr.  Camp- 
bell. 

On  the  7th  of  December,  1808,  one  W.  R.,  who  had 
formerly  been  in  partnership  with  the  defendant,  wished  to 
purchase  goods  of  the  plaintiff  to  the  amount  of  421.  and 
referred  him  to  the  defendant  for  his  character,  which  the 
plaintiff  inquired  after  generally/,  and  not  with  reference  to 
an]/ particular  transaction  in  view.  The  defendant  said  W. 
B.  once  had  7,000/.  in  the  concern.  "I  should  still  lend 
him  1,500?.  on  his  own  security  ;  and  I  consider  him  a  very 
honest  man,  and  trustworthy." 

The  plaintiff  accordingly  let  W.  R.  have  the  goods,  and 
went  on  dealing  with  him  for  nine  months.  W.  R.  paid 
for  the  first  two  parcels,  but  at  the  close  of  the  dealing  was 
indebted  to  plaintiff  242?.  W.  R.  then  became  insolvent ; 
and  as  it  appeared  that  the  defendant  knew  his  circum- 
stances when  he  gave  the  character,  the  plaintiff  brought 
this  action. 
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For  the  defendant,  it  was  contended  that  this  action  could 
not  be  maintained,  as  the  goods  furnished  on  the  faith  of 
the  plaintiff's  representation  had  been  paid  for ;  and  that 
such  a  representation  could  not  be  allowed  to  operate  as  a 
perpetual  guarantee.  On  the  other  side,  the  last  cited  case 
of  Hutchinson  v.  Bell  was  relied  on,  as  deciding  that  the  de- 
fendant in  sufch  a  case,  was  liable  for  goods  furnished  within 
a  reasonable  time  ;  which,  it  was  contended,  under  the  cir- 
cumstances, this  was. 

Per  Lord  Ellenborough,  Ch.  J.  "  In  the  case  in  the 
common  pleas,  the  plaintiff  had  stated  to  the  defendant,  that 
Young,  the  third  person,  was  about  to  open  an  account  with 
him  as  a  general  customer.  For  that  reason,  the  defendant 
might  be  liable  for  any  loss  that  arose  to  the  plaintiff,  from 
subsequent  dealings,  within  a  reasonable  time.  But  to  say 
in  ordinary  cases  of  this  sort,  that  the  person  who  gives  a 
representation  of  the  credit  of  a  third  person  shall  be  liable 
for  other  parcels  of  goods  afterward  furnished  to  him, 
would  be  to  make  the  representation  a  continual  guaranty, 
and  to  repeal  the  statute  of  frauds.  Where  cases  appear, 
of  a  conspiracy  to  cheat  a  tradesman,  by  means  of  paying 
him  for  one  parcel  of  goods,  they  will  be  determined  by 
their  own  peculiar  circumstances.  Nothing  of  that  kind 
has  been  proved  here.  The  observations  of  the  learned 
Judges,  in  Hutchinson  v.  Bell,  must  be  confined  to  the  case 
there  in  judgment  before  them.  The  plaintiff  having  been 
paid  for  two  parcels  of  goods,  furnished  after  the  repre- 
sentation, has  failed  to  show  that  he  has  sustained  any  loss 
by  reason  of  the  defendant's  deceit ;  and  must  therefore  be 
nonsuited." 

17.  It  also  appears  from  the  above  cited  case  of  Hutch- 
inson V.  Bell,  that  if  one  who  has  sold  goods  on  the  repre- 
sentation of  another  concerning  the  buyer's  circumstances, 
afterward  tell  the  buyer  that  he  will  sell  him  no  more  goods, 
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without  further  references,  and  after  that  intrusts  him  to  a 
greater  amount,  the  person  making  the  representation  is 
not  Hable  beyond  the  sum  due  at  the  time  of  the  seller's 
making  such  declaration. 

^  18.  In  a  case  of  false  representation,  where  the  transac 
tions  between  the  creditor  and  debtor  are  continued  beyond 
a  period  when  the  person  giving  such  false  representation 
continues  to  be  liable  on  account  of  them,  but  without  a 
settlement  of  the  balance  up  to  that  period  ;  and  money  is 
afterward  paid,  generally,  by  the  debtor  to  the  creditor,  he 
may  apply  such  payments  to  the  account  of  the  subsequent 
transactions  ;  and  the  person  giving  the  false  representa- 
tion, shall  still  be  liable  for  the  balance  due  before  the 
period  when  his  liability  ceased. 

This  was  another  point  in  the  above  cited  case  of  Hutchin- 
son V.  Bell.     The  plaintiff,  by  his  conduct  on  the  30th  of 
May,  was  considered  as  having  put  an  end  to  the  liability 
of  the   defendant  beyond  that  period.     There  was  then  a 
balance  of  84?.  due  from  8.  Y.  to  the  plaintiff ;  and  sales 
being  continued   by  the  plaintiff  to  S.   Y.,  afterward  the 
latter  had  at  different  times  paid,  generallj'-,  as  much  money 
as  would  reduce  that  balance  to  23/.  if  specifically  applied 
to  it.     The  jury  found  a  verdict  for  the  84Z.  and  the  court 
held  they  might  so  do  ;   Sir  J.  Mansfield,  Ch.  J.  saying — 
"  Two  sums  of  money  are  afterward  paid,  one  in  July,  the 
other  in  September  :  neither  is  paid  specifically  on  account 
of  the  balance  of  84?.  but  on  the  general  account.     And 
where  a  person  pays  money,  not  specifying  on  what  account 
it  is  paid,  it  is  in  the  power  of  the  person  who  receives  it, 
to  apply  it  to  what  account  he  pleases  :  therefore  the  plaintiff 
is  entitled  to  apply  these  payments  to  the  goods  last  delivered; 
consequently  the  verdict  found  at  the  trial  is  right."* 

*'When  a  debtor  owing  several  debts  makes  a  payment  to  a 
creditor,  the  debtor  has  a  right  to  apply  it  to  what  debt  he 
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Of  Chaeactees  Given  to  Seevants. 

19.  It  was  stated  in  the  begianing  of  this  chapter,  that 
the  subject  of  characters  given  to  servants  depended  upon 
the  same  principles  as  those  given  to  mercantile  houses. 
But  it  may  be  useful  to  repeat  here,  specifically,  that  per- 
sons giving  characters  of  servants,  are  liable  to  answer  for 
any  damages  which  the  party  taking  such  servant  may  suffer, 
from  any  wilful  misrepresentation  of  such  character,  either 
in  asserting  what  they  know  to  be  false,  or  suppressing  what 
they  know  to  be  true.  It  would  be  well  for  the  interest  of 
society,  if  this  were  more  generally  considered  ;  for  char- 
acters are  usually  given  too  carelessly  and  indiscriminately, 
and  not  unfrequently  without  due  attention  to  truth.  In 
an  action  of  this  description  the  party  of  whom  the  char- 
acter is  given  is  a  competent  witness. 

So  decided  by  Lord  Ellenborough,  Ch.  J.  in  case  of  Smith 
V.  Harris,  (a)  because,  as  he  said,  "  the  proceeding  was  not 
for  the  debt,  but  was  collateral  and  founded  on  the  alleged 
fraud  of  the  defendant,  and  the  witness  would  be  equally 
responsible  whatever  were  the  result  of  that  cause. 

20.  There  are  indeed,  certain  cases  of  misrepresentation 
as  to  the  characters  of  servants,  for  which  the  persons  giv- 
ing them  are  liable  to  be  fined. 

(a)  2  stark.  Eep.  47. 

pleases;  if  he  makes  no  specific  assignation,  the  creditor  may 
apply  it  as  he  pleases ;  and  where  neither  party  appropriates  it, 
the  law  will  apply  it  according  to  its  own  notion  of  the  intrinsic 
justice  and  equity  of  the  case.  Oremer  v.  Iligginson,  (1  Mason's 
Rep.  323) ;  Mann  v.  Marsh,  (3  Gaines  Rep.  99.) 

Where  a  creditor  has  two  demands  against  his  debtor,  and  the 
debtor  pays  a  sum  of  money,  without  directing  to  which  it  shall 
be  applied,  if  the  amount  paid  exceed  one  of  the  demands,  but 
is  exactly  equal  to  what  remains  due  on  the  other,  it  will  be  con- 
sidered as  having  been  paid  in  discharge  of  that  other.  Robert 
V.  Oarnie,  (3  Gaines'  Rep.  14.) 
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These  arc  caries  arising  under  an  act  of  Purliameut,  (a) 
which  provides  that,  "  if  any  person  shall  knowingly  and 
wilfully  pretend,  or  falsely  assert  in  writing,  that  any  ser- 
vant has  been  hired  or  retained  for  any  time,  or  in  any 
capacity  whatsoever,  other  than  that  for  which  he  was  hired  ; 
or  for  the  service  of  any  other  person  :  or  that  any  servant 
was  discharged,  or  left  his  service  at  any  other  time  than  that 
at  which  he  was  discharged,  or  actually  left  such  service  ; 
or  that  any  such  servant  had  not  been  hired  or  employed  in 
any  previous  service,  contrary  to  truth,  he  shall  for  every 
such  ofiense  forfeit  20?." 

21.  And  the  sixth  section  directs  such  penalties  "  to  be  re- 
covered before  two  justices,  on  conviction,  either  on  confes- 
sion, or  the  oath  of  one  witness ;  half  to  the  informer  and 
half  to  the  poor :  and  if  such  offender  shall  not  immediately 
pay  the  same,  together  with  10s.  for  the  costs  attending  such 
conviction  ;  or  shall  not  give  notice  of  appeal,  and  enter  into 
recognizance  in  manner  hereinafter  mentioned,  such  justices 
shall  commit  him  to  the  house  of  correction,  or  other  prison, 
there  to  remain  and  be  kept  at  hard  labor,  without  bail,  for 
any  time  not  exceeding  three  nor  less  than  one  month,  or 
until  he  shall  pay  the  sum  so  forfeited,  together  with  such 
costs  as  aforesaid." 

The  tenth  section,  giving  an  appeal,  enacts,  "that  any  per- 
son who  may  think  himself  aggi'ieved,  may  appeal  to  the 
next  sessions,  upon  entering  into  a  recognizance  with  two 
sureties,  in  20?.  each,  to  try  such  appeal,  and  abide  the  order 
of,  and  pay  such  costs  as  shall  be  awarded  at  such  sessions  : 
and  on  proof  of  such  notice  and  recognizance,  the  justices 
shall  hear  and  finally  determine  such  appeal  in  a  summary 
way,  and  award  such  costs  to  either  party  as  they  shall  think 
proper,  which  shall  be  binding  and  conclusive  to  all  intents 
and  purposes  ;  and  no  such  conviction,  order  or  other  pro- 
(a)  .32  G.  3  0.  56, 
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ceeding,  as  aforesaid,  shall  be  quashed  for  want  of  form,  or 
removed  by  certiorari  into  any  other  court." 

Or  Engagements  foe  the  Fidelity  of  Clerks  and 

Servants. 

22.  Such  engagements  are  usually  entered  into  by  bond, 
which  precludes  the  necessity  of  a  consideration. 

These  cases  have  been  already  sufficiently  considered  in  a 
preceding  chapter.  But  where  there  is  a  consideration,  as 
there  may  be  where  the  undertaking  of  one  party,  for  the 
fidelity  of  a  clerk  or  servant,  is  the  consequence  of  his  pre- 
ceding request  to  the  other,  to  take  him  into  his  employ, 
and  the  inducement  of  the  other  so  to  take  him ;  there,  the 
engagement  might  be  by  a  memorandum  in  writing. 

23.  Sijch  memorandum  must  contain  all  the  requisites  for 
any  other  memorandum  of  guaranty,  namely :  the  parties, 
the  consideration,  the  promise  and  the  signature ;  and  would 
come  within  the  same  rules  in  every  respect,  as  those  before 
laid  down  upon  the  subject  of  guaranties. 

24.  A  memorandum  of  this  description  would  not  come 
within  the  exception  in  the  stamp  act,  which  relates  only  to 
contracts  respecting  the  sale  of  goods,  and  therefore  would 
require  an  agreement  stamp  to  give  it  validity. 
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No.  I. 


PiLLAN  and  Rose  versiis  Van  Mierop  and  Hopkins,  3 
Bun;  1663. 

The  case  was  briefly  this :  "  One  WMte,  a  merchant  ia 
Ireland,  desired  to  draw  upon  the  plaintiffs,  who  were  mer- 
chants at  Rotterdam  in  Holland,  for  800Z.  payable  to  one 
Clifford,  and  proposed  to  give  them  credit  upon  a  good 
house  in  London,  for  their  reimbursement ;  or  to  resort  to 
any  other  mode  of  reimbursement." 

The  plaintiffs,  in  answer,  desired  a  confirmed  credit  upon 
a  house  of  rank  in  London,  as  the  condition  of  their  accept- 
ing the  bill.  WJiite  named  the  house  of  the  defendants  as 
this  house  of  rank,  and  oflered  credit  upon  them  :  where- 
upon the  plaintiffs  honored  the  draft,  and  paid  the  money, 
and  then  wrote  to  the  defendants  Van  Mierop  and  Hopkins, 
merchants  in  Lotidon,  (to  whom  White  also  wrote  about  the 
same  time),  desiring  to  know.  "  Whether  they  would  accept 
such  bills  as  they,  the  plaintiffs,  should,  in  about  a  month's 
time,  draw  upon  the  said  Van  Mierop  and  Hopkins's  house 
here  in  London,  for  800/.  upon  the  credit  of  White  ;  "  and 
they,  having  received  their  assent,  accordingly  drew  upon 
the  defendants.  In  the  interim  White  failed,  before  their 
draft  came  to  hand,  or  was  even  drawn  ;  and  the  defendants 
gave  notice  of  it  to  the  plaintiffs,  and  forbade  their  drawing 
upon  them,  which  they  nevertheless  did :  and  therefore  the 
defendants  refused  to  pay  their  bills. 

On  the  trial,  a  verdict  was  found  for  the  defendants. 

On  motion  for  a  new  trial, 
41 
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Pillan  and  another  v.  Van  Mierop  and  another. 

The  couusel  for  the  defendants  observed,  that  the  plaintiffs 
had  given  credit  to  White,  above  a  month  before  the  defend- 
ants had  agreed  to  accept  their  draft.  Therefore  the  con- 
sideration was  past  and  done  before  their  promise  was  made, 
and  they  argued,  and  principally  insisted,  that  for  one  man 
to  undertake  "  to  pay  another  man's  debt,"  was  a  void  under- 
taking, unless  there  was  some  consideration  for  such  under- 
taking :  and  that  a  mere  general  jiromise,  without  benefit  to 
the  promiser  or  loss  to  the  promisee,  was  a  nudum  pac- 
tum. And  they  cited,  1  Bulstr.  120.  Thomer  v.  Field. 
Dyer,  272,  pi.  31,  Hunt  v.  Bate.  2  Vern.  224,  225.  Cecil  et 
alY.  Earl  of  Salisbury.  1  Ro.  Abr.  11,  pi.  1,  Letter  2. 
"  Consideration  executed."  Yelv.  40.  41,  and  2  Strange, 
933,  Hays  v.  WatTen,  where  a  past  consideration  was  held 
insufficient  to  raise  an  assumpsit. 

The  couusel  for  the  plaintiffs  denied  this  to  be  a  past  con- 
sideration, and  insisted  that  the  liberty  given  to  the  plain- 
tiffs, "  To  draw  upon  a  confirmed  house  in  London,"  (which 
was  prior  to  the  undertaking  by  the  defendants),  was  the 
consideration  of  the  credit  given  by  the  plaintiffs  to  Winters 
drafts;  and  this  was  a  good  and  sufficient  consideration  for 
the  undertaking  made  by  the  defendants.  It  relates  backto 
the  original  transaction. 

Lord  Mansfield.  The  objection  is,  "  That  the  letter 
whereby  Van  Mierop  and  Hopkins  undertake  to  honor  the 
plaintiff's  bill,  is  nudum  pactum."  The  other  side  deny  it. 
This  is  the  only  question,  here. 

After  two  arguments,  two  points  seem  to  have  been  taken 
by  the  judges  :  first,  whether  there  appeared  any  considera- 
tion for  the  defendant's  undertaking. 

Secondly,  whether,  as  the  promise  was  in  writing,  and  in 
a  mercantile  transaction,  it  could  be  nudum  pactum. 

The  latter  of  these  is  the  only  one  to  be  here  considered. 

In  the  course  of  the  second  argument.  Lord  Mansfield 
asked,  if  any  case  could  be  found  where  the  undertaking  held 
to  be  p,  nudum  pactum  was  in  writing,  and  in  giving  judg- 
ment, spoke  upon  this  point  in  substance  as  follows  : 
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Pillan  and  another  t.  Van  Mierop  and  another. 

This  is  a  matter  of  great  consequence  to  trade  and  com- 
merce, iu  every  light. 

Any  kind  of  fraud  in  this  transaction  would  have  vacated 
the  contract.     But  it  seems  to  me  clear  that  there  was  none. 

If  there  be  no  fraud,  it  is  a  mere  question  of  law.  The 
law  of  merchants  and  the  law  of  the  land  are  the  same.  A 
witness  cannot  be  admitted  to  pi"ove  the  law  of  merchants. 
We  must  consider  it  as  a  point  of  law.  A  nudum  pactum 
does  not  exist,  iuthe  usage  and  law  of  merchants. 

I  take  it  that  the  ancient  notion  about  the  want  of  consid- 
eration, was  for  the  sake  of  evidence  only  :  for  when  it  is 
reduced  into  writing,  asiu  covenant,  specialities,  bonds,  &c., 
there  was  no  objection  to  the  want  of  consideration.  And 
the  statute  of  frauds  proceeded  upon  the  same  principle. 

In  commercial  cases  among  merchants,  the  want  of  con- 
sideration is  not  an  objection.  He  then  commented  on  the 
facts  of  the  case,  and  added,  I  think  the  point  of  law  is  with 
the  plaintiffs. 

Mr.  Justice  Wilmot,  upon  the  first  argument,  expressed 
himself  as  Jbllows  :  —  I  own  that  the  want  of  consideration 
at  first  occurred  to  me.  But  I  am  now  satisfied  that  the 
case  has  nothing  to  do  with  the  cases  of  undertakings  by  one 
to  pay  the  debt  of  another.  In  those  cases  it  is  settled,  that 
where  the  consideration  is  past,  the  action  will  (lot  lie  ;  and 
yet  this  seems  a  hard  case.  The  mere  promise  to  pay  the 
debt  of  another,  without  any  consideration  at  all,  is  nudum 
pactum :  but  the  least  spark  of  a  consideration  will  be  suffi- 
cient. It  seems  almost  implied  that  there  must  be  some 
consideration,  but  if  there  be  none  at  all,  it  is  nudum  pac- 
tum. The  statute  must  mean  such  a  special.promise  as  would 
have  supported  an  action. 

After  the  second  argument  he  delivered  himself  as  fol- 
lows : 

The  question  is,  "  Whether  this  action  can  be  supported 
upon  the  breach  of  this  agreement  ?"  I  can  find  none  of 
those  cases  that  go  upon  its  being  nudum  pactum,  that  are 
in  writing:  they  are  all  upon  parol. 
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Pillan  and  another  v.  Van  Mierop  and  another. 

I  have  traced  this  matter  of  the  nudum  pactum:  and  it  is 
very  curious. 

He  then  explained  the  principle  of  an  agreement  being 
looked  upon  as  a  nudum  pactum,  and  how  the  notion  of  a,  nu- 
dum pactum  first  came  into  our  law.  He  said  it  was  echoed 
from  the  civil  law:  —  "-Eb  nudo  pacto  non  oritur  actio." 
Vinnius  (a)  gives  the  reason.  If  by  stipulation,  (and  a  for- 
tiori, if  by  writing),  it  was  good  without  consideration.  There 
was  no  radical  defect  in  the  contract  for  want  of  considera- 
tion. But  it  was  made  requisite,  in  order  to  put  people  up- 
on attention  and  reflections,  and  to  prevent  obscurity  and 
uncertainty  :  and  in  that  view,  either  writing  or  certain 
formalities  were  required.  (6) 

Therefore  it  was  intended  as  a  guard  against  rash  inconsid- 
erate declarations  ;  but  if  au  undertaking  was  entered  into 
upon  deliberation  and  reflection,  it  had  activity,  and  such 
promiseswere  binding.  Both  Grotiu.s(c)  andPufiendorff(d), 
hold  them  obligatory  by  the  law  of  nations.  They  are 
morally  good,  and  only  require  ascertainment.  Therefore 
there  is  np  reason  to  extend  the  principle  or  carry  it  further. 

There  would  have  been  no  doubt  upon  the  present  case, 
according  to  the  Eoman  law,  because  here  is  both  stip- 
ulation (in  the  express  Roman  form)  and  writing. 

Bracton  (who  wrote  temp.  Hen.  IH)  is  the  first  of  our 
lawyers  that  mentioned  this.  His  writings  interweave  a 
great  many  things  out  of  the  Roman  law.  In  his  third  book(e) 
he  distinguishes  between  naked  and  clothed  contracts.  He 
says  that  "  Obligatio  est  mater  actionis,"  and  that  it  may 
arise  "ex  contractu,  multis  modis ;  sicut  ex  conventione,  <&c., 
sicut  sitnt  pacta,  conventa,  quae  nudat  sunt,  aliquando,  ali- 
quando  vestita,"  <&c„  dec.  Our  own  lawyers  have  adopted 
exactly  the  same  idea  as  the  Roman  law.  Plowden,  308  b. 
in  the  case  of  Sheryngton  and  Pledal  v.  Strotton  and  others 


(as)  Lib.  3  tit,  De  Oyiigationilms,  4to.  edition,  595. 

(6)  Idem,  on  Justinian,  4to.  edit.  614. 

(c)  Grot.  lib.  ii,  c.  11,  De  Promissis.  (d)  Puffend.  lib.  iii,  o.  5. 

(e)  Cap,  1,  De  Actiqnikua. 
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Pillan  and  another  v.  Van  Mierop  and  another. 

mentions  it :  and  no  one  contradicted  it  He  lays  down  the 
distinction  between  contracts  or  agreements  in  words  (wiiich 
are  more  base),  and  contracts  or  agreements  in  writing  (which 
are  more  high),  and  puts  the  distinction  upon  the  want  of 
deliberation  in  the  former  case,  and  the  full  exercise  of  it  in 
the  latter.  His  words  are  the  marrow  of  what  the  Roman 
lawyers  had  said.  "  Words  pass  from  men  lightly,"  but 
where  the  agreement  is  made  by  deed,  there  is  more  stay, 
ifec,  &c.  For,  first,  there  is,  <fec.,  &c.  ;  and  thirdly,  he  deliv- 
ered the  writing  as  his  deed.  "  The  delivery  of  the  deed  is 
a  ceremony  in  lawj  signifying  fully  his  good  will  that  the 
thing  in  the  deed  should  pass  from  him  who  made  the  deed 
to  the  other.  And  therefore  a  deed,  which  must  necessarily 
be  made  iipon  great  thought  and  deliberation,  shall  bind, 
without  regard  to  the  consideration." 

The  voidness  of  the  consideration  is  the  same  in  reality  in 
both  cases ;  the  reason  of  adopting  the  rule  was  the  same  in 
both  cases,  though  there  is  a  difference  in  the  ceremonies  re- 
quired by  each  law.  But  no  inefficacy  arises  merely  from 
the  naked  pi'omise. 

Therefore,  if  it  stood  only  upon  the  naked  promise,  its 
being  in  this  case  reduced  to  writing,  is  a  sufficient  guard 
against  surprise ;  and  therefore  the  rule  of  nudum  pactum 
does  not  apply  in  the  present  case. 

I  cannot  find  that  a  nudum  pactum  evidenced  by  writing, 
has  ever  been  held  bad ;  and  I  should  think  it  good,  though 
where  it  is  merely  verbal,  it  is  bad.  Yet  I  give  no  opinion 
upon  its  being  good  always  when  in  writing. 

Many  of  the  old  cases  are  strange  and  absurd  ;  so  also  are 
some  of  the  modern  ones ;  particularly  that  of  Hays  v.  War- 
ren (a). 

It  is  now  settled,  "That  where  the  act  is  done  at  the  re- 


(a)  (If ote  in  Burr.  Kep.  3d  edition),  vide  2  Stra.  933.  I  have  a  very  full 
note  of  this  ease.  The  reason  of  the  reversal  of  the  judgment  was,  "That  it 
did  not  appear  by  the  declaration  to  be  either  for  the  benefit,  or  at  the  request 
of  the  defendant." 
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quest  of  the  person  promising,  it  will  be  a  sufficient  foundar 
tion  to  graft  the  promise  upon." 

In  another  instance,  the  strictness  has  been  relaxed :  As 
for  instance  [a),  bur^'ing  a  son,  or  (5)  curing  a  son  ;  the  con- 
siderations were  both  passed ;  and  j^et  held  good.  It  has 
been  melting  down  into  common  sense,  of  late  times.  Then, 
after  commenting  on  the  facts,  he  adds:  "But  to  consider 
this  as  a  commercial  case.  All  nations  ought  to  have  their 
laws  conformable  to  each  other,  in  such  cases.  Fides  ser- 
vanda est ;  simplicitas  juris  gentium  proBvalent  odierni  mores 
are  such,  that  the  old  notion  about  the  nudum  pactum  is  not 
strictly  observed  as  a  rule." 

Mr.  Justice  Yates  was  of  the  same  opinion.  He  said  it 
was  a  case  of  great  consequence  to  commerce,  and  therefore 
he  would  give  both  his  opinion  and  his  reasons. 

The  arguments  on  the  side  of  the  defendants,  turned  on 
its  being  a  nudum  pactum  and  therefore  void. 

This  depends  upon  two  questions. 

First  question — "  Whether  this  be  a  promise  without  a 
consideration." 

Second  question — If  it  is,  then,  "Whether  this  promise 
shall  not  be  binding  of  itself,  without  any  consideration." 

On  the  first,  he  was  of  opinion  that  there  was  a  considera- 
tion. 

Second  question — -Whether,  by  the  law  of  merchants,  this 
contract  is  not  binding  on  the  defendants,  though  it  is  with- 
out a  consideration. 

The  acceptance  of  a  bill  of  exchange  is  an  obligation  to 
pay  it ;  the  end  of  their  institution,  their  currency,  requires 
that  it  should  be  so.  On  this  principle  bills  of  exchange 
are  considered,  and  are  declared  upon  hs  special  contracts. 
The  declaration  sets  forth  the  bill  and  acceptance,  specifi- 
cally, and  that  thereby  the  defendants,  by  the  custom  of 
mei'chants,  become  liable  to  pay  it. 

This  agreement  "  To  honor  their  bill,"  was  a  virtual  accept- 


(n)  Church  and  Church,  Lord.  Raym.  260.  (6)  Yid.  2  Leon  111. 
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auce  of  the  bill.  An  acceptance  need  not  be  upon  the  bill 
itself:  it  may  be  by  collateral  writings,  Wilkinson  y.  Lut- 
icidge  (a). 

A  promise  "To  accept"  is  the  same  as  an  actual  accept- 
ance. And  a  small  matter  amounts  to  an  acceptance,  and  so 
says  Molloy.  {b)  And  an  acceptance  will  bind,  though  the 
acceptor  has  no  effects  of  the  drawer  in  his  hands  j  and  with- 
out any  consideration.  Symons  v.  Parminter  (c).  And  a 
bill  accepted  for  the  honor  of  the  drawer,  will  also  bind. 

Then  he  applied  these  positions  to  the  present  case.  It 
was  an  acceptance  of  this  very  draft  by  relation  and  connec- 
tion, though  the  bill  was  not  then  drawn  by  the  plaintiffs  on 
the  defendants.  But  even  if  it  did  not  amount  to  an  actual 
acceptance,  yet  it  would  equally  bind  the  defendants  :  they 
would  be  equally  obliged  to  perform  the  effect  of  their  under- 
taking. 

The  plaintiffs  apprised  the  defendants  of  their  intention  to 
draw,  and  the  defendants  promised  "  To  honor  their  draft :" 
and  the  plaintiffs,  of  course,  would  regulate  their  conduct 
accordingly. 

Therefore,  upon  the  whole  circumstances  of  this  trans- 
action, 

First^There  is  a  consideration ;  and 

Secondly — 'If  there  were  none :  yet  in  this  commercial 
case,  the  defendants  would  be  bound. 

Mr.  Justice  Aston  reasoned  chiefly  from  the  facts  of  the 
case  ;  but  said,  generally,  that  this  must  be  considered  as  a 
commercial  transaction,  and  is  a  plain  case.  The  defendants 
have  undertaken  to  honor  the  "Plaintiff''s  draft ;"  therefore 
they  are  bound  to  pay  it. 

By  the  court  unanimously. 

The  Rule  "To  set  aside  the  verdict,  and  for  a  new  trial," 
was  made  absolute. 

(a)  1  Strange,  648. 
(&)  Lib.  2,  cap.  10,  sec.  20.  (c)  HU.  1747.  21  G.  ii.  B.  R. 
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The  plaintiffs  declared,  that  at  the  time  of  making  the  pro- 
mise after  mentioned,  they  were  the  endorsees  and  holders  of 
a  bill  of  exchange,  dated,  &c.  drawn  by  one  W.  Gore  upon, 
and  accepted  by  one  J.  Hall  for  56/.  16«.  M.  which  bill  was 
then  due  and  unpaid.  And  that  the  plaintiffs  had  retained 
one  A.  as  their  attorney  to  sue  Gore  and  Hall,  respectively, 
for  the  sum  so  due,  &c.  whereof  the  defendant,  at  the  time 
of  his  promise,  &c.  had  notice.  And  thereupon,  on  &c.  at 
&c.  in  consideration  of  the  premises,  and  that  the  plaintiffs, 
at  the  instance  of  the  defendant,  would  forbear  to  proceed, 
&c.  the  defendant  undertook,  &c.  to  pay  them  by  half-past 
four  o'clock  that  day  bQl.  and  the  expenses  which  had  then 
been  incurred  by  them  on  the  said  bill.  The  plaintiffs  then 
averred,  that  they  did,  within  a  reasonable  time  after  the 
defendant's  promise,  stay  all  proceedings,  &c.  and  had  hith- 
erto forborne  to  proceed,  &c.  They  further  averred,  that 
the  expenses  on  the  bill,  &c.  amounted  to  20/.  of  which  the 
defendant  had  notice  ;.  yet  the  defendant  did  not,  at  half-past 
four  o'clock  on  that  day,  &c.  nor  at  any  time,  before  or  since, 
pay  the  said  sum  of  56/.  and  the  said  expenses  incurred,  &c. 
There  was  another  special  count,  charging  that  the  reason- 
able expenses  incurred  on  the  bill  were  so  much ;  which 
the  defendant  had  refused  to  pay  ;  and  the  common  money 
counts. 

In  support  of  the  undertaking  laid  in  the  declaration,  the 
plaintiffs,  at  the  trial  at  Guildhall,  produced  the  written 
engagement,  signed  by  the  defendant,  which  was  in  these 
words:  "Messrs.  Wain  <&  Co.,  I  will  engage  to  pay  you,  by 
half-past  four  this  day,  56/.  and  expenses,  on  bill  that  amount 
on  Hall.  (Signed)  John  Warlters,  (and  dated)  No.  2,  Corn- 
hill.     April  30th,  1803." 

This  being  the  only-written  evidence,  the  plaintiff  was 
nonsuited,  upon  the  ground  that  the  provisions  of  the  statute 
of  frauds,  in  respect  of  promises  for  the  debt  of  another, 
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require  the  "agreement"  upon  which  the  action  was 
brought,  "  or  some  memorandum  or  note  thereof,"  to  be  in 
writing:  that  the  term  agreement  included  not  only  the 
promise,  but  the  consideration  for  it ;  and  that  as  this  was  a 
memorandum  or  note  of  a  naked  promise  only,  without  con- 
sideration, it  was  insufficient  to  support  an  actioh,  without 
the  interposition  of  parol  evidence,  which  the  statute  for- 
bade.    A  rule  nisi  was  afterward  obtained  for  setting  aside 

a 

the  nonsuit  and  granting  a  new  trial,  on  the  ground  that 
the  statute  only  required  the  promise,  or  binding  part  of  the 
contract,  to  be  in  writing,  and  that  parol  evidence  might  be 
given  of  the  consideration,  which  did  not  go  to  contradict, 
but  to  explain  and  support  the  written  promise. 

Cause  was  shown  against  the  rule,  upon  the  same  grounds 
as  those  above  stated,  upon  which  the  nonsuit  proceeded  ; 
aud  the  cases  of  Preston  v.  Merceau,  2  Blac.  1249  ;  Gunnis 
V.  Erhart,  1  H.  Bl.  289,  were  cited,  to  show  that  parol 
evidence  could  not  be  admitted,  either  to  contradict  or  ex- 
plain an  agreement,  which  the  statute  required  to  be  in 
writing. 

In  support  of  the  rule,  a  distinction  was  drawn  between 
the  cases  cited  and  the  present,  namely  :  that  the  evidence 
tendered  in  those  cases,  went  not  to  explain,  but  to  contra- 
dict the  written  engagements.  But  in  the  present  case,  the 
parol  evidence  went  merely  to  show  on  what  occasion  the 
written  engagement  had  been  entered  into  ;  and  it  is  in  com- 
mon practice  to  admit  parol  evidence,  for  such  a  purpose. 
The  foundation  of  the  action  in  this  case,  is  not  the  writing, 
but  the  promise  by  the  defendant  to  pay  the  debt  of  Hall. 
This,  before  the  statute  of  frauds,  might  have  been  proved 
wholly  by  oral  testimony  ;  but  since  that  statute,  the  promise 
can  only  be  evidenced  by  writing,  signed  by  the  party  to 
be  charged  therewith,  or  by  some  other,  lawfully  author- 
ized. It  is  difficult  indeed  to  account  for  the  introduction 
of  the  word  agreement  into  the  latter  part  of  the  clause, 
which,  in  its  strict  sense,  as  compounded  of  ^'  aggregatio 
mentium"  or  the  union  of  two  or  more  "  minds  in  a  thing 
42 
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done  or  to  be  done,"  (1  Com.  Dig.  311.  See  Appendix  No. 
IV.)  is  more  properly  applicable  to  the  other  branches  of 
the  clause,  namely,  "  an  agreement  on  consideration  of  mar- 
riage, or  upon  contract  or  sale  of  lands,  &c.  ;  or  upon  any 
agreement  not  to  be  performed  within  the  space  of  one 
year,  &c.,  than  to  any  special  promise  by  an  executor,  to 
answer  damages  out  of  his  own  estate,  or  to  any  special 
promise  to  answer  for  the  debt,  &c.,  of  another."  To  such 
promises,  the  word  agreement  can  only  be  considered  appli- 
cable, so  far  as  it  is  synonymous  to  engagement  or  under- 
taking, in  which  sense  it  is  often  used  in  common  parlance, 
and  therefore  means  in  that  respect,  the  agreement  or  promise 
to  pay  the  debt  of  another.  Besides,  the  statute  does  not 
require  the  whole  agreement  to  be  set  out  in  form,  but  it  is 
sufficient  if  there  be  a  note  or  memorandum  of  it  in  writing, 
that  is,  so  much  of  the  agreement  as  is  obligatory  on 
"  the  party  charged  therewith."  In  whatever  form  of  words, 
therefore,  the  promise  is  made,  which  before  the  statute 
would  have  been  evidence  to  bind  the  party  making  it,  un- 
der the  circumstances  of  the  case  ;  it  will,  if  those  words 
are  reduced  into  writing,  still  bind  him,  since  the  statute, 
under  the  same  circumstances.  But,  in  either  case,  the  in- 
ducement for  making  such  promise,  which  is  part  of  the 
res  gestoB,  may  be  evidenced  by  parol.  In  conclusion,  it 
was  observed,  that,  though  the  objection  must  have  often 
before  occurred,  in  actions  of  this  sort,  which  were  in  com- 
mon practice,  the  word  agreement  had  never  before  re- 
ceived such  a  construction,  as  applicable  to  this  branch 
of  the  clause. 

Lord  ElUnboro^igh,  Ch.  J.  after  noticing  the  definition 
of  the  word  agreement  by  Ld.  C.  B.Comyns,  who  considered 
it  as  a  thing  to  which  there  must  be  the  assent  of  two  or 
more  minds,  and  which,  he  says,  ought  to  be  so  certain  and 
complete,  that  each  party  may  have  an  action  upon  it ;  for 
which,  in  addition  to  the  author's  own  authority,  was  cited 
that  of  Plowden  :  and  better  (his  lordship  observed)  could 
not  be  cited.     In  all  cases  where,  by  long  habitual  construe- 
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tion,  the  words  of  a  statute  have  not  received  a  peculiar  in- 
terpretation, such  as  they  will  allow  of,  I  am  always  inclined 
to  give  to  them  their  natural  ordinary  signification.  The 
clause  in  question  in  the  statute  of  frauds,  has  the  word 
agreement  ("unless  the  agreement  upon  which  the  action 
is  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,"  &c.)  And  the  question  is,  whether  that  word 
is  to  be  understood  in  the  loose  incorrect  sense  in  which  it 
may  sometimes  be  used,  as  synonymous  to  promise  or  under- 
taking ;  or  in  its  more  proper  and  correct  sense,  as  signify- 
ing a  mutual  contract  or  consideration  between  two  or  moi'e 
parties  ?  The  latter  appears  to  me  to  be  the  legal  construc- 
tion of  the  word,  to  which  we  are  bound  to  give  its  proper 
effect :  the  more  so,  when  it  is  considered  by  whom  that 
statute  is  said  to  have  been  drawn,  by  Lord  Hale,  (a)  one 
of  the  greatest  Judges  who  ever  sat  in  Westminster  Hall, 
who  was  as  competent  to  express,  as  he  was  able  to  conceive, 
the  provisions  best  calculated  for  carrying  into  effect  the 
purposes  of  that  law.  The  person  to  be  charged  for  the 
debt  of  another  is  to  be  charged  in  the  form  of  the  proceed- 
ing against  him,  upon  his  special  promise  ;  but  without  a 
legal  consideration  to  sustain  it,  that  promise  would  be  nu- 
dum pactum  as  to  him.  The  statute  never  meant  to  enforce 
any  pi-omise  which  was  before  invalid,  merely  because  it  was 
put  in  writing.  The  obligatory  part  is  indeed  the  promise, 
which  will  account  for  the  word  pi'omise  being  used  in  the 
first  part  of  the  clause  ;  but  still,  in  order  to  charge  the  party 
making  it,  the  statute  proceeds  to  require  that  the  agreement, 
by  which  must  be  undei-stood  the  agreement  in  respect  of 
which  the  promise  was  made,  must  be  reduced  into  writing. 
And  indeed  it  seems  necessary  for  effectuating  the  object  of 
the  statute,  that  the  consideration  should  be  set  down  in 
writing,  as  well  as  the  promise  ;  for  otherwise  the  considera- 
tion might  be  illegal,  or  the  promise  might  have  been  made 


(a)  Lord  Mansfield  expresses  a  doubt  of  this  in  Wyndham  v.  Chetwynd,  1 
Burr.  418,  any  otherwise  perhaps  than  by  Lord  Hale's  having  left  some  loose 
notes  behind  him,  which  were  afterwai'd  unskilfully  digested.    1  Blao.  99. 
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upon  a  condition  precedent,  which  the  party  charged  may 
not  afterward  be  able  to  prove,  the  omission  of  which  would 
materially  vary  the  promise,  by  turning  that  into  an  abso- 
lute promise,  which  was  only  a  conditional  one  :  and  then 
it  would  rest  altogether  on  the  conscience  of  the  witness  to 
assign  another  consideration  in  the  one  case,  or  to  drop  the 
condition  in  the  other  ;  and  thus  to  introduce  the  very 
frauds  and  perjuries  which  it  was  the  object  of  the  act  to 
exclude,  by  requiring  that  the  agreement  should  be  reduced 
into  writing,  by  which  the  consideration,  as  well  as  the 
promise,  would  be  rendered  certain.  The  authorities  re- 
ferred to  by  Comyn,  Plowd.  5.  a.  6.  a.  9,  to  which  may  be 
added  Dyer,  336  b.  all  show  that  the  word  agreement  is  not 
satisfied  unless  there  be  a  consideration  ;  which  considera- 
tion forming  part  of  the  agreement,  ought  therefore  to  have 
been  shown  ;  and  the  promise  is  not  binding  by  the  statute 
unless  the  consideration  which  forms  part  of  the  agreement 
be  also  stated  in  writing.  Without  this,  we  shall  leave  the 
witness,  whose  memory  or  conscience  is  to  be  refreshed,  to 
supply  a  consideration  more  easy  of  proof,  or  more  capable 
of  sustaining  the  promise  declared  on.  Finding  therefore 
the  word  agreement  in  the  statute  which  appears  to  be  most 
apt  and  proper  to  express  that  which  the  policy  of  the  law 
seems  to  require ;  and  finding  no  case  in  which  the  proper 
meaning  of  it  has  been  relaxed,  the  best  construction  which 
we  can  make  of  the  clause  is  to  give  its  proper  and  legal 
meaning  to  every  word  of  it. 

Grose,  J.  It  is  said  that  the  parol  evidence  tendered  does 
not  contradict  the  agreement ;  but  the  question  is,  whether 
the  statute  does  not  require  that  the  consideration  for  the 
promise  should  be  in  writing,  as  well  as  the  promise  itself. 
Now  the  words  of  the  statute  are,  "  that  no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  &c.  of  another  person,  &c. 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,"  &c.      What  is  required  to  be  in  writing,  there- 
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fore,  is  the  agreement  (uot  the  promise,  as  mentioned  in  the 
first  part  of  the  clause),  or  some  note  or  memorandum  of 
Ihe  agreement.  Now  the  agreement  is  that  which  is  to 
show  what  each  party  is  to  do  or  perform,  and  by  which 
both  parties  are  to  be  bound  ;  and  this  is  required  to  be  in 
writing.  If  it  were  only  necessary  to  show  what  one  of 
them  was  to  do,  it  would  be  suflBcient  to  state  the  promise 
made  by  the  defendant  who  was  to  be  charged  upon  it. 
But  if  we  were  to  adopt  this  construction,  it  would  be  the 
means  of  letting  in  those  very  frauds  and  perjuries  which 
it  was  the  object  of  the  statute  to  prevent ;  for  without 
the  parol  evidence,  the  defendant  cannot  be  charged  upon 
the  written  contract,  for  want  of  a  consideration  in  law 
to  support  it.  The  effect  of  the  parol  evidence  then  is 
to  make  him  liable  ;  and  thus  he  would  be  charged  with 
the  debt  of  another,  by  parol  testimony,  when  the  statute 
was  passed  with  the  very  intent  of  avoiding  such  a  charge, 
by  requiring  that  the  agreement,  by  which  must  be  under- 
stood the  whole  agreement,  should  be  in  writing. 

Lawrence,  J.  From  the  loose  manner  in  which  the 
clause  is  worded,  I  at  first  entertained  some  doubt  upon  the 
question  ;  but  upon  further  consideration,  I  agreed  with  my 
Lord  and  vaj  Brothers  upon  their  construction  of  it.  If 
the  question  had  arisen  merely  on  the  first  part  of  the  clause, 
I  conceive  that  it  would  ouly  have  been  necessary  that  the 
promise  should  have  been  stated  in  writing  ;  but  it  goes  on 
to  direct  that  no  person  shall  be  charged  on  such  promise, 
unless  the  agreement,  or  some  note  or  memorandum  there- 
of, that  is,  of  the  agreement,  be  in  writing ;  which  shows 
that  the  word  agreement  was  meant  to  be  used  in  a  sense 
different  from  promise,  and  that  something  beside  the  mere 
promise  was  required  to  be  stated.  And  as  the  consideration 
for  the  promise  is  part  of  the  agreement,  that  ought  also  to 
be  stated  in  writing. 

Le  Blanc,  J .  If  there  be  any  distinction  between  agree- 
ment and  promise,  I  think  we  must  take  it  that  agreement 
includes  the  consideration  for  the  promise,  as  well  as  the 
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promise  itself ;  and  I  think  it  is  the  safer  method  to  adopt 
the  strict  construction  of  the  words  in  this  case,  because  it 
is  better  calculated  to  effectuate  the  intention  of  the  act, 
which  was  to  prevent  frauds  and  perjuries,  by  requiring 
written  evidence  of  what  the  parties  meant  to  be  bound  by. 
I  should  have  been  as  well  satisfied,  however,  if  recurring 
to  the  words  used  in  the  first  part  of  the  clause,  they  had 
used  the  same  words  again  in  the  latter  part,  and  said  "un- 
less the  promise  or  agreement  upon  which  the  action  is 
brought,  or  some  note  or  memorandum  thereof,  shall  be  in 
writing."  But  not  having  so  done,  I  think  we  must  adhere 
to  the  strict  interpretation  of  the  word  agreement,  which 
means  the  consideration  for  which,  as  well  as  the  promise  by 
which,  the  party  binds  himself.  Rule  discharged. 
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In  the  Exchequer  of  Pleas.      M.  1807.     Betweeen  John 
Lyon,  plaintiff,  and  John  Lamb,  defendani. 

This  was  an  action  for  goods  sold  and  delivered  by  the 
plaintiff  to  one  John  Anderfon,  the  payment  for  which  the 
defendant  undertook  to  guarantee. 

Declaration  states — 

1st.  Count.  That,  in  consideration  that  the  plaintiff,  at 
the  defendant's  request,  would  sell  and  deliver  to  one  John 
Anderton  such  qiiantities  of  cotton  as  Anderton  should  from 
time  to  time  require,  which  cottons  were  to  be  spun,  and 
when  so  spun,  the  goods  arising  fi'om  such  spinning  were  to 
be  sent  by  the  said  John  Anderton  to  the  defendant,  to  be 
by  him  sold  by  commission,  for  and  on  account  of  Ander- 
ton ;  the  defendant  undertook  to  guarantee  to  the  plaintiff 
the  payment  of  all  such  sums  of  money  as  should,  from  time 
to  time,  become  due  and  payable  from  the  said  John  An- 
derton to  the  plaintiff,  on  account  of  such  cotton,  for  so  long 
a  time  as  Anderton  should  send  the  goods,  arising  from  the 
spinning  of  the  said  cotton,  to  the  defendant,  to  be  sold  upon 
commission,  and  which  should  remain  due  after  the  expira- 
tion of  such  times  from  the  sales  and  delivery  of  such  quan- 
tities of  cotton,  as  the  payments,  in  respect  thereof,  should 
respectively  become  due.  And  plaintiff  avers  that  he  did, 
in  consequence,  before  the  4th  day  of  November,  sell  and 
deliver  to  Ayiderton  cottons  which  loere  to  be  spun,  and  the 
goods  arising  from  such  spinning  were  to  he  sent  by  Ander- 
ton to  the  defendani,  to  he  sold  upon  commission  ;  and  that 
large  quantities  of  twist,  weft,  and  yarn,  which  had  been  spun 
from  the  cotton,  were  hy  him  sent  to  the  said  defendant,  to  he 
sold  upon  commission.  And  the  plaintiff  further  avers,  that 
divers  large  sums  of  money  became  due,  and  the  sum  of 
200?.  which  had  before  that  time  become  due,  in  respect  to 
the  said  cottons,  remained  due  and  unpaid  from  Anderton 
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to  plaintiff,  of  which  the  defendant  had  notice.  And  the 
defendant  was  requested  to  guarantee  to  the  plaintiff  the 
payment  of  the  said  sum. 

Breach.  That  the  defendant  did  not  guarantee,  or  in 
any  other  manner  satisfy  the  said  plaintiff  for  the  same. 

2d  Count  states,  That  the  defendant,  for  the  same  con- 
sideration as  in  the  preceding  count,  undertook  to  be  an- 
swerable for  the  cotton  sold  to  Anderton,  and  to  pay  him 
for  all  quantities,  so  much  money  as  he  therefore  deserved, 
if  Anderton,  upon  request,  did  not  pay  for  the  same,  when 
the  defendant  should  be  thereunto  requested ;  the  plaintiff 
avers  that  he  in  consequence  did  sell  and  deliver  to  Ander- 
ton, upon  his  request,  divers  quantities  of  cotton,  which  were 
to  be  spun  and  sent  to  the  defendant,  to  be  sold  upon  commis' 
sion,  and  that  plaintiff  reasonably  deserved  for  the  same 
800^.,  which  Anderton  was  requested  to  pay,  but  did  not ; 
of  all  which  premises  the  defendant  had  notice,  and  became 
liable  to  pay  when  he  should  be  thereunto  afterward  re- 
quested. 

3d  Count,  Differs  from  the  second,  in  omitting  to  state 
that  the  goods,  made  from  the  cottons,  were  to  be  sent  by 
Anderton  to  the  defendant,  to  be  sold  upon  commission. 

4th  Count  states,  That  on  the  6th  day  of  November,  1806, 
in  consideration  that  plaintiff,  at  the  special  interest  and  re- 
quest of  the  defendant,  had,  before  that  time,  and  also  before 
the  4th  day  of  November,  then  last  past,  sold  and  delivered 
divers  quantities  of  cotton  to  Anderton,  which  were  to  be  spun, 
and  when  spun,  the  goods,  arising  from  the  spinning,  were  to 
be  sent  by  Anderton  to  the  defendant,  to  be  by  him  sold  upon 
commission,  and  that  the  goods  which  had  been  spun  from 
the  said  last-mentioned  cotton,  had  been  so  sent  by  Anderton  to 
the  defendant.  Defendant  undertook  to  guarantee  the  pay- 
ment of  all  sums  of  money,  which  should  remain  due  from 
Anderton  to  the  plaintiff,  on  account  of  the  said  cotton,  after 
the  expiration  of  their  respective  credits,  upon  which  the 
said  cottons  were  respectively  sold.  And  plaintiff  avers, 
that  afterward  the  sum  of  200?.  remained  due  and  unpaid 


APPENDIX,  337 

Lyon  V.  Lamb. 

from  A)iderlon  to  the  plaiutiff,  on  account  of  the  cotton,  the 
payment  of  which  the  defendant  was  requested  to  guarantee. 

Breach.  That  the  defendant  did  not  guarantee  that  sum, 
or  in  any  manner  satisfy  the  plaintiff  for  the  same. 

5th  Count  states.  That  in  consideration  that  the  plaintiff, 
at  the  request  of  the  said  defendant,  had,  before  the  4th  of 
November,  1806,  sold  and  delivered  to  Anderton  other 
quantities  of  cotton,  which  were  to  be  spun,  and  the  goods, 
arising  from  such  spinning,  to  be  sent  by  Anderton  to  the 
defendant,  to  be  sold  on  commission  ;  the  defendant  promised 
the  plaintiff  to  guarantee  to  the  said  plaintiff  the  payment 
for  all  such  cotton  as  he  had  sold  and  delivered  to  Anderton, 
before  the  said  4th  of  November.  And  plaintiff  avers  that 
after  the  money  became  due  and  payable  from  Anderton^ 
Anderton  was  requested  by  the  plaintiff  to  pay  the  money 
due,  but  that  Anderton  did  not,  of  which  the  defendant  had 
notice,  and  became  liable  to  pay  to  the  plaintiff  the  money, 
when  he  should  be  thereunto  requested. 

6th  Count.  Differs  from  the  fifth,  in  omitting  to  state 
that  the  goods  spun  from  the  cottons,  were  to  be  sent  to  the 
defendant  to  be  sold  upon  commission. 

7th  Count.  Is  for  goods  bargained  and  sold  to  the  de- 
fendant, and  delivered  to  Anderton. 

8th  Count.     Quantum  m,eruit  thereon. 

9th  Count.  For  goods  sold  and  delivered  by  the  plain- 
tiff to  the  defendant. 

10th  Count.      Quantum  valebant  thereon. 

11th  Count.  For  money  paid  by  the  plaintiff  to  the  de- 
fendant's use. 

12th  Count.  For  money  had  and  received  by  the  defend- 
ant to  the  plaintiff's  use. 

13th  Count.  On  an  account  stated,  breach  to  the  2d,  3d, 
5th,  6th,  7th,  8th,  9th,  10th,  and  last  counts. 

To  this  declaration,  the  defendant  pleaded  the  general 
issue  non  assumpsit,  whereupon  issue  was  joined. 

This  cause  was  tried  before  Mr.  Baron  Wood,  at  the  Lan- 
caster assizes,  in  August,  1807,  when  a  verdict  was  found 
43 
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for  the  plaintiff  on  all  the  counts,  but  the  11th  and  12th,(l) 
for  164^.  165.  the  amount,  however,  to  be  settled  by  the 
attorneys  of  the  respective  parties,  and  subject  to  the  opinion 
of  the  court  on  the  following  case. 

In  the  month  of  April,  1806,  the  defendant,  who  had  pre- 
viously had  dealings  with  the  plaintiff,  and  was  known  to 
him,  came  to  the  plaintiff's  warehouse  in  Manchester,  and 
purchased  a  quantity  of  cotton  for  one  John  Anderton,  a 
cotton  spinner  and  manufacturer  at  Colne,  about  30  miles 
from  Manchester,  and  who  at  that  time  was  unknown  to  the 
plaintiff. 

This  parcel  of  cotton  was  afterward  paid  for  by  the  de- 
fendant. On  the  3d  of  June  following,  Anderton  called  at 
the  plaintiff's  warehouse  and  bought  a  parcel  of  cotton,  to 
the  amount  of  1221.  18s.,  and  afterward,  between  that  period 
and  the  month  of  October  following,  purchased  divers  other 
parcels  of  cotton,  to  the  amount  of  644/.  and  upwards.  It 
was  by  means  of  the  defendant  that  Anderton  ever  had  any 
dealings  with  the  plaintiff.  The  invoices,  as  well  of  the  first 
parcel  ordered  by  the  defendant,  as  of  all  the  subsequent  ones 
ordered  by  Anderton,  were  made  out  in  the  fallowing  form  : 
"  Mr  John  Ande>-ton,  (guaranteed  by  John  Lamb), 
"  Bought  of  John  Lyon, 
"  To  Cotton,  c6c." 
And  were  always  sent  by  the  plaintiff  to  the  defendant,  and 
either  delivered  to  him  personally,  or  left  at  his  dwelling 
house.  The  cottons  were  sold  on  a  credit  of  two  months, 
and  two  months,  and  were  due,  in  cash,  in  four  months. 

The  defendant  and  Anderton  were  together  at  the  plain- 
tiff's warehouse,  at  the  time  when  Anderton  paid  for  the  par- 
cel of  goods  bought  on  the  third  of  June  ;  and,  during  the 
time  that  the  transactions  above  mentioned  continued,  Ander- 
ton was  in  the  habit  of  sending  goods,  manufactured  from 
the  cottons,  to  the  defendant,  to  be  sold  on  commission. 

(1)  An  error  had  arisen  as  to  these  counts,  from  an  alteration  in  the  deoln- 
ration,  which,  it  was  apprehended,  might  have  been  taken  advantage  of  in 
arrest  of  judgment,  had  a  general  verdict  been  taken. 
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Ill  the  beginning  of  November  following,  Anderton  ordered 
a  quantity  of  cotton  from  the  plaintiff,  the  invoice  of  which 
was  made  out  in  the  form  mentioned  above,  and  sent  to  the 
defendant,  as  usual ;  but  was  by  him  returned  to  the  plain- 
tiff, with  a  message,  saying  that  Anderton  had  discontinued 
sending  his  goods  to  him. 

The  balance  at  this  time  due  to  the  plaintiff,  for  goods 
previously  sold  in  the  manner  above  described,  was  the  sum 
of  164Z.  I65.  .•  and  the  defendant  told  the  plaintiff  he  would 
see  AndeHon^  and  get  the  accounts  settled  ;  and  he  after- 
ward gave  to  the  plaintiff  the  following  note  in  writing. 

"  Mr.  John  Lyon, — Sir : — You  will  herewith  receive  back 
your  invoice  of  nine  bags,  left  on  Wednesday,  as  Mr.  Ander- 
ton  does  not  now  send  me  bis  goods  to  sell ;  I  guarantee  all 
he  has  bought  from  you  before  Tuesday  last,  but  will  guar- 
antee no  further." 

(Dated  and  signed.) 

The  question  for  the  opinion  of  the  court  is,  whether  the 
plaintiff  is  entitled  to  recover.  If  he  is,  the  verdict  entered 
for  the  plaintiff  is  to  stand.  If  not,  a  verdict  is  to  be  entered 
for  the  defendant. 

John  Richardson for  the  defendant, 

Walt&r  Wm.  Fell,     -  -     -     -     for  the  plaintiff. 

Fell  for  the  plaintiff. 

Two  objections  are  taken  to  the  plaintiff's  recovering  : — 

1st.  The  memorandum  having  been  given  after  the  close 
of  the  transaction,  was  upon  a  past  consideration  ;  and  as  no 
previous  request  appears,  it  is  nudum  pactum. 

2d.  Supposing  there  was  a  good  consideration,  yet  that 
does  not  sufficiently  appear  on  the  face  of  the  memorandum. 

In  answer  to  the  first  objection,  it  may  be  observed,  1st, 
that  as  the  memorandum  refers  to  the  former  sales  of  goods, 
the  invoices  of  which,  in  writing,  are  proved  to  have  been 
delivered  by  the  plaintiff  to  the  defendant,  at  the  time  of  the 
sale  of  each  parcel  to  Anderton,  and  by  him  received  without 
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bbjection,  Such  invoices  may  be  considered  as  incorporated 
with,  and  making  part  of,  such  memoradum  ;  and  the  mem- 
orandum referring  back,  by  implication,  to  the  invoices,  may 
consequently  be  considered  as  having  been  given  at  the  sale  of 
the  first  parcel  of  goods,  and  continued  till  its  revocation  at 
the  time  of  its  actual  signature.  Thus,  in  the  case  oi  Saunderson 
V.  Jackson,  (a)  an  after- written  letter  from  the  vendor  on  the 
subject  of  a  contract  of  sale,  was  held  to  connect  with  the  bill  of 
parcels  delivered  at  the  time  of  the  order  given,  (on  which 
the  vendor's  name  was  printed  and  the  terms  of  the  contract 
specified),  so  as  to  be  a  suflScient  memorandum.  And  the  au- 
thority of  this  case  is  recognized  in  Chum/pion  and  Plumer.  (5) 

But  if  this  must  be  considered  as  a  promise  upon  a  past 
consideration,  it  may  then  be  contended — 

1st.  That  being  a  promise  to  guarantee  in  terms,  it  can- 
not be  nudum  pactum. 

2d.     That  under  the  circumstances  of  this  case  it  is  not  so. 

Ist.  A  guarantee  is  not  a  mere  undertaking  to  pay  the 
debt  of  another,  (which  without  consideration,  would  undoubt- 
edly be  void,)  but  it  is  an  undertaking  to  pay,  under  certain 
circumstances,  what  another  person  is,  or  may  be,  liable  to  j 
and  implies  a  doubt  on  the  part  of  the  creditor  requiring  the 
guaranty,  of  the  sufficiency  of  such  person  ;  and  a  desire 
on  the  part  of  the  guarantor  to  remove  such  doubts,  and 
create  a  confidence  in  the  breast  of  the  creditor,  by  adding  his 
security  to  that  of  such  other  person. 

A  guaranty  can  only  be  required,  or  given  in  one  of  two 
cases. 

Where  credit  is  wanting  for  new  engagements,  or  time  to 
fiulfil  past  ones. 

And  the  guarantor  must  be  considered  by  his  very  act  as 
requesting  one  of  those  things.  The  very  engagement  is 
evidence  of  it. 

That  either  of  these  afibrds  a  good  consideration  is  clear. 

If  the  guaranty  be  given  before  credit,  it  induces  credit 
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and  cousequent  loss  to  the  creditor,  if  not  complied  with. 
If  afier,  it  induces  security,  and  thereby  puts  the  credi- 
tor off  his  guard,  for  he  is  not  under  the  necessity  of  taking 
measures  of  caution  or  legal  remedy  against  the  debtor ; 
but  if  his  debt  be  not  paid  in  due  course,  his  remedy  is  im- 
mediate against  the  guarantor.* 

Therefore  a  guaranty,  not  complied  with,  must  of  neces- 
sity work  a  detriment  to  the  person  to  whom  it  is  given, 
through  the  default  of  the  person  giving  it ;  and  detriment 
to  the  plaintiff  is  equally  a  good  consideration  as  benefit  to 
the  defendant.  {Forth  and  Stanton,  2.  Saunders  by  Wil- 
liams, p.  211,  note  2.) 

The  use  of  the  term  guaranty,  with  the  explanation  above 
given,  distinguishes  this  case  from  the  mere  "  promise  to  pay 
the  debt  of  another  without  consideration  at  all,"  upon  which 
Mr.  J.  Wilmoi's dictum  in  Pillanand  Mierop  (a)  is  founded 
(though  he  there  also  admits  the  "  least  spark"  of  considera- 
tion is  sufficient),  or  the  still  more  naked  promise  to  pay  in 
Wain  and  Walters. 

But  secondly.  It  is  clear  that  under  the  circumstances  of 
this  case  there  was  a  sufficient  consideration. 

What  are  the  facts. 

The  defendant  was  the  original  cause  of  Anderton^s  deal- 
ings with  the  plaintiff,  he  had  an  interest  in  them,  and  de- 
rived a  benefit  from  them,  to  the  amount  of  his  commission. 

Such  interest  and  benefit  were  the  causes  moving  defend- 
ant to  guarantee.  This  is  clear  from  the  wording  of  the 
memorandum. 

A  direct  request  to  furnish  the  first  parcel  is  stated  in  the 
case. 

A  promise  to  guarantee  it  is  proved  from  the  invoice,  and 
from  absolute  payment. 

And  the  same  request  and  promise  as  to  all  the  other  par- 
cels, is  clearly  to  be  inferred  from  the  whole  course  of  dealing. 


•See  what  Lord  Eldon  says  in  the  case  of  Wright  v.  Simpson,  p.  186. 
(o)  Vide  Supra,  p.  5. 
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For  the  defendant  was  regularly  informed,  by  the  invoices, 
of  all  the  transactions.      He  personally  interfered  in  them. 

He  was  present  with  Anderton  at  the  plaintiffs,  when  the 
parcel  of  goods  bought  on  the  third  of  June  was  paid  for  : 
which  must  have  been  after  several  of  the  invoices  of  other 
goods,  made  out  in  the  same  way  as  the  first,  had  been  sent 
to  him. 

He  must  then  have  known  that  the  plaintiff  acted  under  his 
implied  guaranty. 

To  this  he  acceded  by  accepting  the  invoices  while  his 
interest  continued. 

It  is  clear  that  he  himself  considered  and  knew  that  the 
plamtiff  considered  his  accepting  the  invoices  as  an  acqui- 
escenoe  in  the  guaranty  demanded  by  them,  from  his  return- 
insr  the  one  sent  after  his  interest  ceased  :  and  at  the  same 
time  giving  that  cessation  of  interest  as  his  reason  for  return- 
ing it,  and  using  the  expression  that  he  "  would  guarantee  no 
longer." 

The  defendant,  therefore,  though  not  legally  bound,  for 
want  of  having  complied  with  the  requisites  of  the  statute  (a), 
was  morally  liable  to  guarantee,  and  a  moral  liability  is  a 
good  consideration  for  an  express  promise. 

This  is  not  the  case  of  a  promise  upon  an  illegal  or  immoral 
consideration,  which  being  absolutely  void,  in  initio,  can 
receive  no  subsequent  confirmation,  but  resembles  more  the 
cases  of  a  debt  debarred  by  infancy,  bankruptcy,  or  the  stat- 
ute of  limitations,*  the  liability  to  which  may  be  revived  by 
a  subsequent  legal  promise.  And  from  these  cases  the  pre- 
sent is  hardly  distinguishable.  Also  in  Pillan  and  another  v. 
Mierop.  (b)  Wilmot,  J.  speaking  of  promises  upon  a  past 
consideration,  mentions  two  cased  decided  upon  similar  prin- 
ciples in  the  following  terms. 

(a)  29  C.  2,  c.  3,  s.  4.  (6)  3  Bvirr,  1672,  at  top. 

*Lord  Mansfield,  in  the  case  of  Sawkes  and  Saunders,  Cowp.  289,  classes 
with  these  three  eases,  that  of  a  "  promise  to  perform  a  trust  void  for  want  of 
writing  by  the  statute  of  fratids."  See  what  is  said  by  Lord  Mansfi,eld,  at 
p.  290. 
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"  In  another  instance,  the  strictness  has  been  relaxed,  as 
for  instance  burying  a  son  or  curing  a  son.  The  considera- 
tions were  both  past,  and  yet  holden  good.  It  has  been 
melting  down  into  common  sense  of  later  times/'f 

Upon  general  principles  of  law,  then,  there  seems  in  this 
case  a  good  consideration. 

Now  is  there  anything  in  the  statute,  or  the,  cases  decided 
upon  it,  which  requires  the  memorandum  to  be  made  either 
at  the  time  of  the  agreement  entered  into,  or  at  or  before 
the  debt  incurred  ?  Certainly  not.  The  words  of  the  stat- 
ute are  as  follows  : 

"  No  action  shall  be  brought  whereby  to  charge  the  defend- 
ant upon  any  special  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another  person,  unless  the  agreement 
upon  which  such  action  is  brought,  or  some  note  or  memo- 
randum thereof  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged,  or  some  other  person  by  him  thereunto  law- 
fully authorized.''  (a) 

There  are  no  words  here  which  require  the  memorandum 
to  be  made  either  at  the  time  of  the  agreement  entered  into, 
or  at  or  before  the  debt  incurred,  and  it  seems  quite  sufficient 

(a)  29  C.  2.  0.  3.  s.  4. 

tTo  these  cases  might  have  beeu  added  that  of  FrankVyn  v.  Bradwell,  Hut- 
ton,  84.  Franldyn,  a  woman-servant,  brought  an  action  upon  the  case,  upon 
a  promise  against  John  Bradwell.  And  count,  that  whereas  she  had  served  the 
defendant  and  his  wife,  and  done  to  them  loyal  service,  the  defendant,  after 
the  death  of  his  wife,  in  consideration  of  the  service  which  the  plaintiff  had 
done,  to  the  defendant  and  his  wife,  promised  to  pay  her  13«.  id.  upon  request, 
and  alleged  request  and  non-payment,  and  after  verdict  for  the  plaintiff  it  was 
moved  in  arrest  of  judgment  upon  the  book  of  13  EKz.  Dye:r,  that  this  is  no 
sufficient  consideration,  because  it  is  not  alleged  that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  had  served  him.  Also,  it  was  not  sufficient,  because 
it  was  done  after  the  service  performed,  and  it  was  answered,  that  it  was  a 
good  consideration,  and  that  the  service  was  to  the  benefit  of  the  defendants, 
and  therefore  in  consideration  that  the  plaintiff  had  married  the  daughter  of 
the  defendant,  he  promised  to  pay  20Zi  it  is  a  good  consideration,  and  so  in 
consideration  (;hat  you  have  been  my  surety  to  such  a  man  for  such  a  debt,  I 
promise  to  save  you  harmless.  And,  in  consideration  that  the  plaintiff  was 
bail  for  the  defendant,  he  promised  to  give  him  a  horse,  that  is  good.  And  in 
consideration  that  /.  S.  being  a  carpenter,  had  well  bmlt  my  house,  I  promise 
to  give  him  bl.    And  judgment  for  the  plaintiff. 
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if  it  be  made  at  any  time  before  "  any  person  is  charged 
upon  any  promise  concerning  it."  Nay !  the  very  term 
dd)t  implies  that  the  engagements  between  the  original  debtor 
and  creditor  have  been  previously  entered  into. 

With  this  construction  the  cases  coincide.  In  the  cases  of 
Matson  v.  Wharaniji^a)  and  Jones  v.  Cooper, (b)  it  is  laid  down 
arguendo,  and  admitted,  that  a  promise  made  by  a  third 
person,  after  the  supply  of  goods,  is  binding ;  and  it  was 
contended  that  such  promise  only  was  within  the  statute  ; 
because  a  promise  made  before,  was  an  original  undertaking, 
and  need  not  be  in  writing.  Buller,  J.  in  the  latter  case 
coincided  in  this  reasoning,  but,  upon  the  authority  of  de- 
cided cases,  admitted  that  a  prior  promise  was  within  the 
statute,  but  never  seemed  to  doubt  for  a  moment  the  valid- 
ity of  an  after-made  promise. 

Therefore,  upon  general  principles  of  law,  upon  the  words 
of  statute,  and  the  cases  decided  upon  it,  it  seems  that  the 
consideration  for  the  defendant's  undertaking  was  not  insuf- 
ficient, on  the  ground  of  the  memorandum  in  writing  hav- 
'  ing  been  given  after  the  close  of  the  transaction  between  the 
original  debtor  and  creditor. 

The  second  objection  is  founded  upon  the  authority  of 
Wain  and  another,  v.  Warlters.  (c) 

Before  that  case,  if  the  promise  were  in  writing  it  was 
sufficient,  and  parol  evidence  might  be  given  of  the  consid- 
eration. 

That  case  has,  however,  decided,  that  not  the  promise  but 
the  agreement,  or  a  memorandum  thereof,  which  must  com- 
prehend the  consideration  of  the  promise,  must  be  in  writ- 
ing. Without  at  all  questioning  the  authority  of  that  deci- 
sion, it  is  sufficient  in  this  case  to  presume,  as  it  may  be  pre- 
sumed, from  the  manner  in  which  the  court,  (especially 
Lawrence,  J.,  and  Le  Blanc,  J.)  assented  to  the  decision, 
that  no  court  will  carry  the  principle  further. 

This  presumption  is  strengthened  by  what  fell  from  Lord 

(o)  Q.  T.  E.  80.  (J)  Cowp.  227.  (c)  5  East.  10. 


APPENDIX.  345 

Lyon  V.  Lamb. 

Ellenborough,  in  the  case  of  Stapp  and  LiU,  N.  P.  Guild- 
hall, H.  T.  1808.  It  was  a  question  upou  a  guaranty,  and 
the  attorney-general  took  an  objection  founded  upon  Wain 
and  WarKei's.  The  question  was  not  exactly  in  point  with 
the  present  case,  but  so  far,  that  it  attempted  to  carry  the 
principle  of  Wain  and  Warlters  somewhat  further  than  the 
case  itself. 

Lord  Ellenborough,  Ch.  J.  in  overruling  the  objection, 
used  the  following  expression  :  "  That  is  a  very  nice  case  of 
Wain  and  Warlters,^^  clearly  intimating  his  opinion  that  the 
principles  upon  which  that  case  was  decided  ought  not  to  be 
extended. (a) 

Now,  between  the  case  of  Wain  and  Warlters,  and  the 
present,  there  is  a  clear  and  manifest  distinction. 

That  is  a  case  of  mere  naked  promise,  unmixed  with  con- 
sideration. The  words  of  the  memorandum  were,  "Messrs. 
Wain  &  Co.,1  will  engage  to  pay  you  at  half  past  four  this 
day  56^.  and  expenses  on  bill  that  amount  on  Hall.'^ 

Here  there  is  no  spark  of  consideration. 

The  words  in  the  present  case  are, 

"  Mr.  John  Lyon, 

"  Sir, 

"  You  will  herewith  receive  back  your  invoice 

of  nine  bags  left  on  Wednesday.    As  Mr.  Anderton  does  not 

now  send  me  his  goods  to  sell,  I  will  guarantee  all  that  he 

has  bought  before  Tuesday  last,  but  I  will  guarantee  no 

further."     Is  there  then  here  a  sufficient  consideration  ? 

Must  the  whole  of  the  agreement  be  formally  set  out  ? 

Does  the  act  require  it  ? 

It  is  sufficient  if  a  memorandum  or  note  of  the  agreement 
be  in  writing. 

What  do  we  understand  by  a  memorandum  ? 

It  is  a  brief  abstract  of  any  matter  so  referring  to  the 


(a)  This  case  has  since  been  printed,  and  is  referred  to  in  the  above  work, 
p.  38.    The  expression  here  attributed  to  JjotHl Mleriborough,  is  from  the  au- 
thor's own  note  of  the  case  taken  at  the  trial. 
44 
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principal  points,  that,  upon  subsequent  reference,  it  may 
bring  back  the  whole  of  that  matter  to  the  memory. 

A  memorandum  requires  explanation. 

Not  to  add  anything,  but  to  explain,  and  explain  only 
the  points  referred  to  in  the  memorandum,  is  what  the  plain- 
tiff requires. 

This  is  done  by  the  evidence  at  the  trial,  as  stated  in  the 
case. 

Upon  any  other  acceptation  of  the  term  "memorandum 
or  note,"  in  the  act,  it  must  require  as  much  certainty  as  a 
declaration  or  a  deed,  which  would  not  be  to  correct  the 
abuse  of  such  undertakings,  under  the  purview  of  the  stat- 
ute ;  but  to  render  them  next  to  impossible. 

With  such  explanation,  then,  of  the  points  referred  to  in 
the  memorandum,  as  is  contained  in  the  facts  stated  in  the 
case,  there  is  (as  contended  in  the  answer  to  the  last  objec- 
tion) a  sufficient  consideration. 

But  even  without  such  explanation,  what  is  the  natural 
construction  of  the  memorandum  itself,  and  the  plain  infer- 
ence to  be  drawn  from  it  ? 

Ceitainly,  that  the  defendant  knew  of  goods  having  been 
furnished  by  the  plaintiff  to  Anderfon,  from  which  he  had 
derived  a  benefit,  of  which  he  had  received  the  invoices, 
and  to  which  he  refers.  And  upon  looking  at  these  invoices 
we  find  it  there  expressed,  that  the  plaintiff  had  sold  each 
parcel  upon  the  defendant's  guaranty  :  he  knew  then  he  had 
been  considered,  by  the  plaintiff,  and  had  considered  himself 
liable  to  guaranty  generally  ;  but  he  then  confined  his  guar- 
anty to  a  particular  time. 

A  precedent  request  moving  from  the  defendant  (if  neces- 
sary where  there  is  a  benefit  to  the  defendant,  as  in  this 
case,)  is  here  a  necessary  implication. 

Else,  why  confine  his  liability  to  a  particular  day,  but 
that  he  knew  himself  liable  generally  ? 

Why  consider  himself  liable  at  all ;  but  that  he  knew  the 
goods  had  been  furnished,  at  his  instance  and  suggestion, 
and  under  the  faith  of  his  verbal  guaranty  ? 
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And  his  reference  to  the  invoice,  and  admission  of  the 
guaranty  there  demanded,  is  a  direct  admission  of  the  same 
facts. 

Upon  the  second  objection  then,  whether  the  guaranty  is 
to  be  taken,  with  or  without  explanation,  there  is  a  sufficient 
consideration  apparent ;  and  therefore  upon  neither  of  the 
grounds  stated,  is  there  any  objection  to  the  plaintiff's  being 
entitled  to  recover. 

Richardson  for  the  defendant. 

The  guaranty  is  insufficient,  on  the  two  grounds  stated. 
As  to  the  first  objection,  it  is  clear  that  an  after-made 
promise  is  not  good,  except  upon  a  precedent  request. 

The  old  law  seems  to  have  been,  that  an  after-made  prom- 
ise, even  upon  a  precedent  request,  was  insufficient,  unless 
the  benefit  continued  ;  and  the  cases  of  Jeremy  v.  Gooch- 
man,  Barker  v.  Halifax,  and  Docket  v.  Voyel,  go  to  estab- 
lish this  point. 

This  strictness,  however,  has  been  relaxed,  and  it  is  now 
held,  that  though  the  consideration  may  be  past,  yet  the 
after-made  promise  refers  back  to  the  precedent  request,  and 
couples  with  it  so  as  to  make  the  consideration  sufficient. 

The  law  upon  this  subject  is  clearly  laid  down,  and  the 

cases  are  collected  in  Mr.  Sergeant  William's  notes  to  the 

cases  of  I'orth  and  Stanton  {a),  and  Osborne  and  Rogers  {b). 

But   admitting  that  a  subsequent  promise  upon  a  prior 

request  is  binding,  yet  no  request  was  proved  in  this  case. 

A  request  must  mean  a  request  prior  to  the  sale. 

In  the  first  transaction  between  Lyon,  Lamb  and  Anderfon, 

there  certainly  was  such  a  request,  but  there  is  no  evidence 

of  any  repetition  or  continuation  of  it  in  the  subsequent 

transactions.     With  regard  to  the  invoices  that  have  been 

relied  upon,  as  proving  such  request,  they  were  not  sent  to 

Lamb  till  after  the  sale  of  each  parcel  of  goods  respectively 

(o)  Saunders'  Rep.  211,  note  2.  (6)  Ibid.  264,  note  1. 
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to  Anderton:  therefore  they  cannot  be  considered  as  afford- 
ing any  evidence  of  it. 

As  to  the  argument  that  has  been  drawn  from  the  interest 
the  defendant  had  in  the  transaction  between  the  plaintiff 
and  Anderton,  from  the  advantage  he  was  to  make  by  selling 
the  manufactured  goods  upon  commission,  it  does  not  appear 
that  there  was  any  contract  between  the  parties,  that  Ander- 
ton was  to  send  his  goods  to  be  sold  by  the  defendant.  It 
was  merely  voluntary  on  the  part  of  Anderton :  he  might 
have  discontinued  so  to  do  at  his  pleasure  ;  and  in  point  of 
fact,  very  few  goods  were  so  sent. 

At  any  rate  there  is  not  a  title  of  evidence  that  the  plaintiff 
sent  the  cottons  to  Anderton  for  that  purpose,  and  therefore 
the  defendant's  implied  request  does  not  derive  strength 
from  this  supposed  interest. 

But  even  if  there  had  been  such  a  request  proved,  the 
plaintiff  would  not  be  entitled  to  recover ;  because  no  such 
consideration  appears  on  the  face  of  the  guaranty. 

It  is  decided  in  Wain  and  Warlters,  according  to  the 
wording  of  the  clause  in  the  statute,  that  it  is  the  agreement, 
and  not  the  promise  only,  which  must  be  reduced  into 
writing. 

An  agreement  is  distinct  from  a  promise. 

It  is  explained  to  be  aggregatio  mentium,  viz :  "  When 
two  or  more  minds  are  united  in  a  thing  done,  or  to  be  done." 
(Com.  Dig.  Agreement,  A.  I.)  "A  mutual  assent  to  do  a 
thing,"  (ibid.)  and  must  specify,  not  only  the  engagement  on 
the  one  part,  but  the  consideration  for  it  on  the  other.  Now 
the  consideration  here,  if  any,  must  have  arisen  from  a 
prior  request  on  the  part  of  the  defendant,  to  furnish  the 
cottons  in  question. 

And  the  simple  question  is,  whether  such  request  can  be 
implied  from  the  wording  of  the  guaranty. 

The  consideration,  if  any,  to  be  inferred  from  the  mem- 
orandum, for  the  promise  therein  made  by  the  defendant,  is 
his  gratitude  for  the  past  service  rendered  to  him,  by  Ander- 
ton, in  sending  him  goods  to  sell.     It  is  equivalent  to  say- 
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ing,  in  consideration  that  Anderton  heretofore  sent  me  his 
manufactured  goods  to  sell,  I  promise  to  pay  for  the  raw 
material  which  he  has  heretofore  bought ;  but  as  he  has  now 
ceased  to  send  me  his  goods  to  sell,  I  will  pay  for  his 
materials  no  longer. 

This  does  not  imply  that  the  raw  materials  had  bepn  fur- 
nished by  the  plaintiff,  at  the  defendant's  request ;  but  only 
that  the  defendant  having,  in  the  event,  derived  a  benefit 
from  the  use  to  which  Anderton  thought  fit  to  apply  the 
raw  cottons  which  he  had  bought,  was  induced  by  a  sense  of 
obligation,  or  of  justice,  to  befriend  Anderton  so  long  as 
Anderton  had  befriended  him. 

It  has  been  attempted  to  draw  an  argument  from  the  use 
of  the  term  guaranty,  as  necessarily  implying  a  request  for 
credit  or  time. 

Guaranty  is  a  loose  mercantile  term  :  there  is  no  particu- 
lar legal  inference  to  be  di'awn  from  it ;  or  if  there  were 
it  could  not  apply  in  the  present  instance  ;  because,  if  sup- 
posed to  imply  a  request  for  credit,  as  contended  in  this 
case,  it  must  necessarily  be  given  before  the  goods  furnished. 

A  guaranty  may  be  given,  as  is  usual,  after  credit  given 
to  another  party;  but  in  such  case  the  consideration  is  that 
of  forbearance,  and  there  is  no  pretence  for  saying  that  any 
consideration  of  forbearance  can  be  implied  in  this  case,  or 
if  there  could,  it  is  out  of  the  question,  because  no  such 
consideration  is  stated  in  the  declaration. 

Therefore,  inasmuch  as  it  does  not  appear  upon  the  face 
of  this  memorandum,  even  when  coupled  with  the  invoices, 
that  the  promise,  which  was  a  subsequent  one,  was  made 
upon  any  precedent  request,  no  sufficient  consideration 
appears  on  the  face  of  it ;  and  the  plaintiff  is  not  entitled 
to  recover. 

Fell,  in  reply. 

It  is  absurd  to  suppose  that  such  an  engagement  could 
have  been  entered  into  as  a  mere  voluntary  act  of  gene- 
rosity.    There  must  have  been  some  consideration,  and  that 
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consideration  must  be  sought  in  the  wording  of  the  memor- 
andum, coupled  with  the  facts  under  which  it  was  given. 

Then  upon  the  first  objection,  without  controverting  any 
of  the  general  principles  of  law  laid  down  on  the  other 
side,  it  is  sufficient  to  reply,  that  there  is,  in  this  case, 
sufficient  evidence  of  a  prior  request  moving  from  the 
defendant. 

And  considering  the  fact  of  the  first  transaction  and 
invoice,  of  all  the  other  invoices  being  in  the  same  form,  and 
delivered  in  the  same  manner, — of  the  defendant's  being 
present  with  Anderton  at  the  plaintiff's,  and  that  after  one 
at  least  of  such  subsequent  invoices  had  been  received  by 
him,  and  not  oVjjecting  to  the  terms  of  such  invoice,  he 
must  be  considered  as  having  continued  his  request  during 
all  the  subsequent  transactions.  And,  as  to  the  question  of 
interest,  which  has  been  objected  to  as  insufficient  to  prove 
a  consideration  in  point  of  benefit  to  defendant,  it  may  be 
observed,  that  although  no  proof  of  interest  has  come  out, 
so  as  to  sustain  that  count  in  the  declaration,  yet  there  is 
quite  sufficient  to  show  that  the  defendant  had  a  motive  in 
becoming  guaranty  for  Anderton,  in  his  purchase  of  cottons ; 
inasmuch  as  he  had  not  only  an  interest  in  respect  of  his 
commission  upon  the  goods  manufactured  from  them,  but 
security  for  all  the  payments  he  might  be  obliged  to  make, 
in  consequence  of  his  guaranty,  in  his  possession  of  such 
goods  or  their  proceeds.  This  therefore  strengthens  the 
implication  of  a  previous  request  on  his  part. 

And  upon  the  second  objection,  also  agreeing  in  the  deci- 
sion in  Wain  and  Warlters,  and  considering  only  the  memo- 
randum itself,  and  the  invoices,  a  previous  request  must 
necessarily  be  implied. 

The  court  must  judge  of  the  constructions  put  upon  the 
memorandum  on  each  side ;  but  in  answer  to  what  was  said 
upon  the  use  of  the  term  guaranty,  and  that  in  order  to 
imply  a  request  for  credit,  it  must  have  been  given  prior  to 
the  credit,  it  is  sufficient  to  reply  that  the  invoices,  the  cir- 
cumstance itself  of  giving  the  guaranty,  and  the  terms  of 
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it,  clearly  show  that  the  defendant  was  conscious  there  then 
existed  a  moral  liability,  which  could  only  have  existed  by 
means  of  a  previous  request ;  and  therefore  such  a  request 
is  a  necessary  inference. 

And  upon  general  principles  there  seems  no  reason  for 
construing  guaranties  so  strictly,  but  quite  the  reverse. 

In  the  present  state  of  the  commercial  world,  when  credit 
is  so  universally  extended,  they  are  not  only  very  general, 
but  highly  advantageous.  If  the  strict  and  technical  con- 
struction of  pleading  is  to  interpret  them,  in  the  place  of 
common  understanding,  and  common  sense ;  and  if  an 
agreement  as  positive  and  intelligible  as  the  present,  is  to 
be  set  aside,  as  not  stating,  with  the  accuracy  of  a  declara- 
tion, the  consideration  inducing  to  it ;  the  consequence  will 
be,  that  not  only  the  far  greater  part  of  the  engagements  of 
this  nature,  already  entered  into,  will  be  invalidated,  but 
they  will  be  rendered  almost  impossible  in  future,  as  no 
person  will  be  willing  to  accept  such  an  engagement,  how- 
ever clear  and  intelligible  to  his  own  comprehension,  lest 
the  more  accurate  discrimination  of  a  court  of  law  should 
afterward  consider  it  as  invalid. — Cur.  adv.  vult. 

On  the  last  day  of  the  term,  the  Chief  Baron  delivered 
the  judgment  of  the  court. 

After  reading  the  6th  count  (a),  (to  which  he  considered 
the  evidence  as  principally  applying),  and  the  facts,  as  stated 
in  the  case,  he  proceeded  to  observe,  in  substance,  as  fol- 
lows : — 

The  objection  to  the  plaintiff's  recovering  in  this  case  is, 
that  the  memorandum  and  facts  do  not  contain  a  sufficient 
consideration  ;  inasmuch,  as  though  it  is  clear  that  the  first 
parcel  of  goods  was  sold  to  Anderton.,  at  the  request  of  the 
defendant,  yet  there  is  no  evidence  of  any  continued  request, 
after  such  first  sale. 

Certainly  no  such  subsequent  request  is  stated  in  the  case. 

But  to  this  it  has  been  answered  that,  coupling  the  in- 

(a)  The  5tli  count  abore  stated,  omitting  what  is  m  Italics. 
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voices  with  the  memorandum,  and  adding  the  fact  that  all 
the  invoices  were  made  out  and  delivered  in  the  same  man- 
ner as  the  first,  the  continuation  of  the  previous  request  to 
all  the  subsequent  transactions  must  necessarily  be  implied. 

Such  implication  however,  does  not  seem  necessarily  to 
follow. 

In  the  case  of  Wain  and  Warlters,  the  distinction  was 
very  properly  taken  between  promise  and  agreement ;  and  it 
is  not  the  promise,  but  the  agreement  or  memorandum,  or 
note  thereof,  which  the  statute  requires  to  be  in  writing. 

A  promise  may  be  voluntary,*  but  an  agreement,  to  be 
binding,  must  contain  a  mutual  engagement,  upon  an  ad- 
equate consideration,  and  to  prevent  frauds  and  perjuries 
within  the  meaning  and  scope  of  the  statute,  such  engage- 
ment and  consideration  should  be  in  writing ;  otherwise  a 
door  is  opened  to  all  the  evils  which  the  statute  was  meant 
to  remedy. 

And  as  the  memorandum  in  this  case  does  not  contain, 
sufficiently,  the  agreement,  we  feel  obliged  to  decide 
against  the  plaintiff,  however  reluctantly,  because  the  honesty 
of  the  case  seems  with  him ;  and  the  probability  of  there 
having  been  a  previous  request,  inducing  to  the  other  trans- 
actions, as  well  as  the  first,  is  strongly  in  his  favor. — Postea 
to  the  defendant. 

The  counsel  for  the  plaintiflF,  on  the  day  the  case 
was  argued,  had  suggested  to  the  court,  that  from  his  own 
notes,  and  those  of  Littledale,  who  was  with  him  at  the  trial, 
and  according  to  their  distinct  recollection,  it  appeared  that 
there  was  evidence  of  a  subsequent  request  from  the  defend- 
ant to  the  plaintiff,  to  furnish  other  goods  to  Andertan,  after 
the  first  parcel ;  but  as  that  fact  did  not  appear  on  Mr  Baron 
Wood^s  notes,  the  plaintiff's  counsel  had  not  been  able  to 
introduce  it  into  the  case  ;  he  therefore  requested,  that  if  the 
court  should  be  of  opinion  that  the  plaintiff  would  have  been 
entitled  to  recover,  if  that  fact  had  appeared  in^  statement, 

*See2)o«<  p.  344,  previous  edition,  note  (2.) 
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the  plaintiff  might  be  permitted  to  be  nonsuited,  instead  of 
having  a  verdict  entered  against  him. 

After  the  judgment  of  the  court  given  this  day,  he  again 
made  the  same  suggestion  ;  but  the  court  seemed  to  be  of 
opinion,  that  even  if  the  fact  were  as  stated,  it  would  be  of 
no  service  to  the  plaintiff,  unless  it  could  be  collected  from 
the  memorandum  coupled  with  the  invoices,  the  only  written 
documents  ;  which  they  were  of  opinion  it  could  not. 
45 
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IV. 

(Chap.  III.  Pl.  1,  3, 9,  p.  46,  48). 

Observations  upon  the  Decisions  in  the  Cases  of  Wain  and 
ANOTHER  V.  Waklteks,  and  Lyon  v.  Lamb. 

As  the  case  of  Lyon  v.  Lamb  was  decided,  avowedly,  upon 
the  authority  of  Wain  v.  Warlters,  and  on  the  principle 
there  laid  down,  it  will  be  sufficient  to  consider  the  latter 
case  only. 

The  decision  in  that  case  turns  entirely  upon  the  meaning, 
real  or  supposed,  of  the  word  agreement ;  and  cannot  but 
be  admitted  to  be  of  a  very  technical  nature,  and  to  be,  in 
its  effects,  calculated  to  produce  material  inconvenience  in 
commercial  transactions.  Now,  although  consideration  of 
this  nature  cannot  warrant  a  deviation  from  the  proper 
grounds  of  legal  decision,  they  render  it  very  important  that 
those  grounds  should  be  accurately  examined,  in  order  to 
ascertain  whether  they  necessarily  require  the  determinations 
founded  upon  them. 

An  examination  of  the  principles  of  this  case  may  be 
entered  upon  with  the  less  apology,  as  Lawrence,  J.  and 
Le  Blanc,  J.  appear  by  the  report,  to  have  given  a  hesitat- 
ing assent  to  the  decision  ;  and  as  serious  doubts  have  been 
thrown  upon  its  propriety  by  the  Lord  Chancellor,  in  the 
cases  ex  parte  Minet,  (14  Ves.  jun.  189),  and  ex  parte  Oar- 
dom,  (15  Ves.  jun.  286).  Both  these  cases  arose  upon  ap- 
plications to  prove  a  debt  against  a  bankrupt's  estate,  upon 
engagements  of  a  similar  nature  to  that  in  Wain  v.  Warlters  ; 
and  the  decisions  were  against  the  proof,  upon  the  ground 
that  the  debt  was  contingent  at  the  time  of  the  bankruptcy. 
But,  in  the  first  of  these  cases,  the  Lord  Chancellor  said, 
"  There  is  a  variety  of  cases  directly  contradicting  the  case  in 
the  court  of  king's  bench  ;  which  is  a  most  important  case  with 
reference  to  the  consequences.  For  the  undertaking  of  one 
man  for  the  debt  of  another,  does  not  require  a  considera- 
tion moving  between  them."     In  the  .latter  case  he  paid, 
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"  Until  the  case  of  Wain  v.  Warlters  was  cited,  some  time 
ago,  I  had  alwaj-s  taken  the  law  to  be  clear,  that  if  a  man 
agreed  (a)  iu  writing  to  pay  the  debt  of  another,  it  was  not 
necessary  the  consideration  should  appear  upon  the  face  of 
the  wi-iting.  That  case  has  determined  two  points  :  first, 
that  a  consideration  is  necessary  ;  secondly,  that  it  must  ap- 
pear upon  the  writing." 

It  will  1)6  desirable,  before  entering  into  any  discussion 
upon  the  principal  point,  to  relieve  the  subject  from  any  un- 
certainty upon  the  question  of  a  consideration  for  any 
engiigement,  is  quite  independent  of  the  statute  of  frauds  : 
and  is  a  distinct  princple  of  common  law,  in  all  cases  where 
the  engagement  is  not  by  deed.  But  it  is  absolutely  im- 
material, that  that  consideration  should  have  a  direct  relation 
to  the  party  making  the  promise ;  it  is  sufficient  that  it  should 
affect  the  interest  of  the  person  to  whom  it  is  made  ;  and 
the  act  of  selling  or  lending  to  A.  is  a  perfectly  adequate 
consideration,  for  the  previous  or  contemporary  promise  of  ^. 

The  case  oiEgerton  v.  Matthews  (6  East,  307),  wtis  decided 
subsequently  to  the  case  of  Wain  and  Warlters.  That  case 
arose  upon  the  17th  section  of  the  statute  of  frauds,  which 
enacts,  that  no  contract  for  the  sale  of  goods  above  10^.  iu 
value  shall  be  good,  except  (inter  alia),  "  some  note  or  mem- 
orandum in  writing  of  the  said  bargain,  be  made  and  signed 
by  the  parties  to  be  charged  or  their  agents,  &c. ;"  and  there 
it  was  held,  that  a  note  importing,  "  We  agree  to  give  Mr.  E. 
I'dd.  per  pound,  for  30  bales  of  cotton,''  was  a  sufficient 
memorandum  of  thebargain,  although  it  did  not  import  that 
Mr.  E.  had  agreed  to  make  any  sale  ;  so  that  the  whole  effect 
of  Wain  and  Warlters  turns  upon  the  technical  import  of 
the  word  agreement,  as  distinguished  from  the  word  bargain  ; 
and  the  case  is  entirely  freed  from  any  question  as  to  the 
application  of  the  general  rule  of  common  law,  that  a 
written  agreement  cannot  be  explained  by  parol. 


(a)  It  is  observable  here,  that  the  Lord  Chancellor  uses  the  term  agreed,  as 
equivalent  to  promised,  and  excluding  a  consideration. 
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Whatever  may  have  been  the  opmions  of  different  judges 
at  different  times  upon  the  utility  or  inconvenience  of  this 
statute,  and  their  consequent  dispositions  to  extend  or  limit 
its  provisions,  it  must  be  construed  upon  the  same  principles 
which  would  govern  the  construction  of  any  other  statute  ; 
and  if  the  word  affreement  in  the  one  clause  has  really"  a 
different  object  fi'om  the  word  bargain  in  the  other,  the  dif- 
ference must  bo  preserved,,  however  difficult  it  may  be  to 
discover  the  motive  of  it. 

The  cause  iu  question  comprises  five  objects :  1.  a  promise 
by  an  Executor,  to  answer  de  bonis  propriis  ;  2.  a,  promise  to 
answer  for  the  debt,  &c.,  of  another  ;  3.  an  agreement,  in 
consideration  of  marriage  ;  4.  a  contract  for  the  sale  of 
lands  ;  5.  an  affreement  not  to  be  performed  within  a  year  ; 
and  that  which  is  required  or  provided  by  the  statute,  ap- 
plies equally  to  all  these,  namely,  "  that  the  agreement,  or 
some  note,  &,c.,  shall  be  in  writing,  &c.;"  and  it  is  the  obser- 
vation of  Mr.  Justice  Lawrence,  that  the  change  of  the  term, 
from  promise  to  agreement,  shows  that  something  more  was 
meant  by  the  word  agreement,  than  by  the  preceding  word 
promise.  But  the  latter  part  of  the  clause  is  intended  to  in- 
clude all  the  objects  iu  the  former  ;  and  to  the  last  three  the 
word  promise  would  be  inadequate,  or  at  least  would  be  less 
accurately  applied  than  the  term  agreement,  which,  if  un- 
derstood according  to  one  of  its  common  and  popular  senses, 
as  equivalent  to  engagement  and  undertaking,  will  refer  to 
all  the  subjects  before  enumerated. 

Mr.  Justice  Orosse,  speaking  of  the  word  agreement, 
says  that  "It  is  that  which  is  to  show  what  each  party  is  to 
do  or  perform,  and  by  which  both  parties  are  to  be  bound, 
and  this  is  required  to  be  in  writing."  But  surely  it  is 
not  meant  to  be  understood,  that  the  party  to  whom  the 
promise  is  to  be  made,  shall  in  all  cases,  by  executory  agree- 
ment, have  been  under  any  actual  obligation  ;  and  that  a 
complete,  perfect,  executed  act,  in  the  first  instance,  such  as 
the  loan  of  a  sum  of  money,  shall  not  be  a  legal  inducement 
for  such  a  promise. 
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The  opinion  of  Lord  JEllenborurffh  seems  to  proceed  upon 
a  supposed  technical  sense  of  the  word  agreement,  which  it 
will  be  necessary  particularly  to  examine. 

It  must  be  recollected  that  this  word  is  not  originally  of  a 
technical  character  or  qualitj%  such  as  the  word  deforcement, 
feoffment,  or  attornment,  but  one  of  general  and  popular  use  ; 
and  that,  according  to  such  use,  there  is  no  impropriety  in 
considering  it  as  having,  among  other  significations,  that  of 
a  mere  undertaking,  promise,  or  engagement.  Johnson 
enumerates  many  different  applications  of  the  term  ;  and  al- 
though this  is  not  one  of  tbem,  it  certainly  is  one  which  is 
perfectly  familiar  in  common  parlance.  In  this  sense  is  the 
term  used  by  Lord  Eldon,  in  the  case  ex  parte  Gardom,  as 
above  noticed.  Nay,  it  is  so  used  in  cases  where  a  more 
strict  application  of  words  is  required  ;  as,  for  instance,  the 
words  covenant,  promise  and  ixgree,  are  constiintly  used  in  a 
deed,  as  denoting  the  acts  engaged  to  be  done  by  the  party 
covenanting;  his  covenant,  his  promise,  his  agreement, 
which  are  all  expressive  of  his  engagement,  his  underlahing. 

Now,  as  to  the  actual  derivation  of  the  word  agreement, 
independent  of  the  supposed  authority  of  Plowden  or  Lord 
■Coke. 

First,  according  to  the  general  analogy  of  language,  it 
must  be  referred  to  the  verb  agree,  rather  than  the  latter  be 
derived  from  the  former ;  and  it  is  obviously  the  common 
process  of  the  English  language,  as  well  as  the  French  and 
Latin,  to  add  the  termiuation  of  ment  ovmentum,  ent  or  entum 
to  a  verb  or  adjective,  in  order  to  denote  the  existence  of  the 
ens,  action,  or  quality  to  which  they  apply  (a.)  The  words 
omofmentum,  instrumentum,  monumentum,  and  atramentum, 
from  the  Latin  ;  baisement,  applaudtssenient,  pavement,  and 
Tnouvement,  from  the  FrencJi ;  and  shipment,  elopement,  at- 
tornment and  punishment,  from  the  English,  are  instances, 
among  innumerable  others,  of  this  principle  of  etymology; 
and  they  have  been  the  rather  selected,  because  it  seems  very 

(a)  See  this  confirmed  by  the  authorities  of  Spelman,  Lambard  and  Bar- 
rington,  cited  below,  p.  342, 
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difficult,  if  not  impossible,  to  apply  to  any  of  them  the  ter- 
mination ment,  as  bearing  any  reference  to  the  mind  or  un- 
derstanding. The  substantive  agreement  must  therefore,  be 
taken  to  be  derived  from  the  verb  agree  ;  and  is  so  consid- 
ered by  Spelman,  (see  note,  next  page);  as  in  the  French, 
the  substantive  agrement  is  referred,  by  the  dictionary  of 
the  Academy,  to  the  verb  agreer. 

Secondly,  although,  in  many  words,  it  is  difficult  to  say 
whether  they  were  immediately  received  into  the  English 
language  from  the  Latin  or  the  French;  yet,  according  to 
the  opinion  of  Johnson,  the  French  originally  supplied  us; 
for  we  have  few  Latin  words  among  the  terms  of  domestic 
use  which  are  not  French,  but  many  French  which  are  very 
remote  from  Latin.  And  it  seems  impossible  it  should  have 
been  otherwise  in  the  present  instance,  at  least  if  the  first 
position  be  allowed,  namely,  that  the  substantive  is  derived 
from-  the  verb ;  for  there  is  no  word  of  authority  in  the 
Latin  language  from  which  the  verb  agree  can  be  fairly  and 
simply  deduced,  whereas  its  derivation  from  the  French 
agreer  is  obvious,  direct,  and  natural;  and  this  is  adopted  as 
its  etymology  by  Johnson,  who  is  authorized  therein  by 
Spelman,  Junius,  and  SMnner,  which  latter  is  usually  con- 
sidered as  great  authority  upon  etymological  subjects.  Dur 
Cange  also,  in  his  Glossary,  explains  aggreamentum  by  agre- 
ment ;  and  both  Du  Gauge  and  Spelman  treat  the  definition 
in  Plowden,  (which  appears  to  be  found  also  in  Rastall  and 
CoweT)  with  considerable  ridicule.  Again,  the  verb  agreer 
i*  referred  by  Johnson,  Junius,  Skinner,  and  the  dictionary 
of  the  French  Academy,  to  the  radical  gre,  which  is  ex- 
plained by  Johnson;  as  liking,  ov  good-will ;  by  Junius,  as 
gratia,  bene  placitum  ;  by  Skinner,  as  voluntas,  consensus  ; 
and  by  the  dictionary  of  the  Academy,  as  franche  volante 
gu'on  a  de  faire  quelqiie  chose.  Spelman,  indeed,  derives 
agreer  immediately  from  the  Latin  aggredior,  but  the  others, 
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deriving  it  from  the  French  radix,  grre,  derive  that  from 
gratus,  or  gratia.  (1) 

The  word  agreement,  then,  according  to  this  etymology, 
may  well  be  taken  to  express  any  mode  of  the  simple  assent 
of  one  mind,  although,  unquestionably,  it  may  be  equally 
applicable  to  a  mutual  assent  of  two  or  more  minds. 

But  the  supposed  derivation  of  agreement  from  aggregatio 
mentium,  which  has  got  into  our  law  books,  seems  to  have 
no  better  foundation  than  a  quaintness  and  pedantry,  which 
appear  to  have  been  extremely  prevalent  about  the  times  of 
CoJce  and  Ploioden.  Many  of  the  derivations  of  the  foi'mer 
of  these  writers  appear  to  be  extremely  fanciful ;  but  there 

(1)  To  those  who  are  not  possessed  of  the  books  above  cited,  an  extract  of 
the  original  passages  from  which  the  above  observations  are  taken  may  not  be 
unacceptable. 

Spelman's  GiossART. — •'  Aggrbambnium.  Vox  forens ;  quasi  aggregatio 
mentium  inqnit  Cowellius  juris  oonsultos  secutus ;  sed  lepide  magis  quam 
vere;  nisi  calceamentum,  quasi  calceatio,  mentis,  atramentum,  quasi  atratio 
mentis,  et  hujus  modi.  Certe  mentum  non  est,  hie,  vooabulum,  sed  nominum 
substantivornm  terminus,  qui,  vel  rem,  Vel  materiem,  vel  instrumentum)  que 
quidpiam  subsistit,  designat. 

"  iSTam  in  vocabulis  patronymiois,  finales  hss  voces,  tor,  trix,  tio,  en.)  men, 
entum,  mentum,  sigmficativse  in  se  non  sunt,  sed  differentiaium  constitiltivEe. 
So.  Tor,  actorem  denotat;  trix  actricem ;  tio  actioem ;  en  vel  men  modum 
rei  i  Entum  Vel  mentum,  rei,  ut  dixi,  materium  vel  instrumentum."  Among 
other  instances  of  this  application  of  the  terminations  is  the  following :  ' '  Sic, 
in  verbo  testari,  testator,  testatrix,  testatio,  testamen,  similiter  significant ; 
et  testamentum,  non  testatio  mentis,  (ut  Servio  Sulpicio,  et  maximis  aliis 
Jurisconsultis  placnit),  sed  ipsum  instrumentum,  voluntatis  eoniinens  testi- 
monium. Sic,  calceamentum  est  calceandi  instrumentum,  atramentum  atii 
ttateries." 

Skinner's  Ettmologicum  (1671).—"  Agree,  Oonsentire,  Convedu-e,  Quad- 
rare.  Fr.  Agi-eer.  Hoc  a  Fr.  Gre.  Voluntas,  Oonsensusi"  "  Omnia  a  Lat. 
ad  gratum,  q.  d.  adgratare,  i.  e.  rem  gratam  alicui  praestare,  gratum  et  juoun- 
(Lthh  cssg." 

JuNitrs's  Ettmologioum  (1743.)— "  Agree.  Consentii-e,  Concinere.  G. 
Agreer.    Gre  est  Gratia,  bene  placitum. 

Glossarium,  by  Dv ,  Cange.— "  Agreamentitm.  Consensus,  Agrement. 
Eidicule  definitur  apud  RastaU,  et  Legulios  Angl.  Aggregatio  mentium  in  re 
aUqua  facta,  vel  facienda." 

DicT.  OF  French  Academy.—"  Agreer,  Agreement,  Agreeable,  Agreb- 
ablement,  t.  Gre.  "  Gree.— Pranche  volante  qu'on  a  de  fairequelque  chose." 

Johnson.  Agree.— Agreer,  French,  from  Gre.  Liking  or  good-will. 
Gratia  et  Gratus-.    Latiui 
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is  one  which  has  so  much  analogy  to  the  present  subject,  that 
it  will  not  be  irrelevant  to  cite  it,  accompanied  by  the  com- 
mentary of  his  learned  Editor,  Mr.  Hargrave.  Lord  Ooke^s 
derivation  (Co.  Litt.  110,  a.)  is  as  follows  :  "It  is  called 
Parliament  because  every  member  of  that  court  should  sin- 
cerely and  distinctly  parler  la  mmt  for  the  general  good  of 
the  Commonwealth,"  upon  which  Mr.  Hargrave  thus  ob- 
serves:  "The  latter  part  of  this  etymology  is  justly  ex- 
ploded ;  but  it  is  some  excuse  fw  Lord  Cohe  that  it  did  not 
first  come  from  him  ;  it  being  to  be  found  in  preceding  Au- 
thors of  eminence.  See  Lamb.  Archelon  in  the  Chapter  of 
Fatliament,  and  I.  Whitel.  on  Parliament,  174.  A  learned 
writer  of  the  present  time  suggests  that  perhaps  'parliament 
may  be  a  compound  of  parley  and  ment,  two  Celtic  words, 
the  former  answering  to  parler  in  French,  and  the  latter  sig- 
nifying abundance  ;  and  both  together  importing  the  same 
as  great  talk  amonff  the  Indians  of  North  America.  Bar- 
ringt.  Observ.  on  Ant.  Stat,  second  Ed.  56.  But  though  we 
do  not  doubt  that  there  are  two  such  words  jn  the  Celtic 
language,  we  are  scarcely  more  satisfied  with  this  deriva- 
tion, than  with  that  expressed  by  Lord  Ooke.  The  opinion 
adopted  by  Mr.  Lambard  seems  by  far  the  most  probable  ; 
and  this  is,  thatparliamenl  is  not  a  compound,  but  simply 
derived  from  the  Erench  parler,  with  the  addition  of  meni 
in  the  termination ;  which  mode  of  converting  verbs  into 
nouns,  as  well  as  into  adverbs,  is  common  in  the  French 
tongue.  Lamb.  Archeion  in  the  Chap,  of  Parliament.  A 
like  practice  prevailed  in  the  formation  of  the  Boman 
language ;  and  thence  the  true  source  of  derivation  for 
testamentum,  and  other  similar  Latin  words;  though  an  in- 
judicious desire  to  render  them  more  significant  and  ex- 
pressive of  the  qualities  of  the  subjects  to  which  they  are 
applied,  than  their  true  deduction  would  waiTant,  gave  birth 
to  a  forced  and  fanciful  kind  of  etymology,  like  that  now  so 
properly  rejected  in  the  instance  of  the  word  parliament. 
This  false  taste,  in  respect  of  etymology,  is  of  a  very  ancient 
date  ;    nor  were   Lord   Ooke  and   his   cotemporaries  more 
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chargeable  with  it,  than  some  of  the  most  admired  and  pure 
classical  ^Titers  of  antiquity,  not  excepting  even  Cicero. 
See  Menag.  Jur.  Civil.  Amcen.  cap.  39,  particularly  in  his 
observations  on  the  word  testamentum,  and  Tayl.  Elem.  Civ. 
li.  7 .  It  seems  to  hav€  originated  from  not  attending  to  the 
real  office  of  etymology,  and  confounding  it  with  the  defini- 
tion of  the  subject,  to  which  a  word  is  applied  ;  two  things 
quite  distinct  in  their  nature,  though  it  frequently  happens 
that  they  reflect  light  upon  each  other." 

The  principal  ground  of  the  decision  in  Wain  v.  Warl- 
tkers,  is  the  definition  in  Comyns  as  extracted  from  Plow- 
den,  than  which,  Lord  Ellenhorough  observes,  better  author- 
ity cannot  be  Ijad.  And  his  lordship  also  observes  that  Dyer, 
336,  may  be  cited  to  show,  that  the  word  agreement  is  not 
satisfied  unless  there  be  a  consideration.  It  must  certainly 
be  admitted  that  the  word  agreement  cannot  be  satisfied  so 
as  to  produce  a  legal  effect,  unless  there  be  a  consideration  ; 
but  the  same  may  be  equally  affirmed  of  a,  promise ;  and  the 
principle  is  so  clear,  that  no  authority  need  be  stated  in 
support  of  it.  (2) 

The  question  is  not,  whether  the  term  agreement  does  not 
frequently  refer  to  a  mutual  and  reciprocal  engagement, 

(2)  It  did  not  seem  expedient  to  interrupt  the  course  of  the  argument  by  a 
particular  discussion  upon  the  word  promise,  and  its  application ;  but  the 
■following  observations  may  not  be  irrelevant. 

A  promise  cannot  be  so  called,  unless  previously  requested,  or  subsequently 
assented  to  by  another ;  without  one  or  other,  it  is  a  bare  declaration  or  res- 
olution ;  and  with  one  or  other  of  these,  it  becomes  the  mutual  consent  of  two 
or  more  minds,  &o.  A  promise  may  certainly  be  made  without  a  sufficient 
legal  consideration  ;  so  may  an  agreement :  and  if  the  term  promise  had  oc- 
emxed  in  the  latter  part  of  the  clause,  instead  of  the  term  agreement,  it  might 
equally  well  have  been  argued,  that  the  term  promise  meant  legal  promise, 
to  the  validity  of  which  a  consideration  was  necessary ;  and  that  such  con- 
sideration ought  to  appear  on  the  face  of  the  memorandum.  This,  however, 
is  excluded  by  the  opinion  of  the  Judges,  who  declare  their  decision  to  be 
founded  on  the  difference  between  the  terms  promise  and  agreement ;  and 
that,  if  the  former  had  been  used,  they  should  not  have  judged  the  statement 
of  the  consideration  in  the  memorandum  to  be  necessary ;  and  it  is  excluded 
by  the  decision  in  Egerton  and  Matfliews,  which  is  founded  on  the  distinction 
between  the  words  liargain  and  agreement.  What  that  distinction  may  be, 
is  a  matter  of  doubt,  and  will  be  subsequently  treated  of. 
46 
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for  it  is  manifest  that  it  does  ;  but  whether,  in  its  legal  ap- 
plication, that  signification  is  so  exclusively  fixed  upon  it  by 
absolute  and  uncontrollable  authority,  as  not  to  admit,  in 
an  act  of  parliament,  of  the  latitude  of  signification  which 
belongs  to  it  in  common  parlance ;  and  what  has  been  be- 
fore shown  to  be  familiar,  even  in  legal  instruments. 

The  authorities  in  Plowden  and  Dyei\  upon  which  this 
supposed  necessity  of  construction  is  founded,  arc  as  follows  : 

The  case  in  Plowden  (fol.  1  to  20)  was  an  information 
by  the  king's  comptroller  against  Fogossa,  for  landing  a 
quantity  of  woad,  without  having  paid  the  subsidy,  or 
agreed  for  it  with  the  collector.  The  defendant  pleaded 
that  the  vessel  was  laden  with  4,500  quintals  of  woad,  in 
Portugal ;  that,  in  consequence  of  a  storm,  a  considerable 
quantity  had  been  thrown  overboard  ;  that  it  was  uncertain 
how  much  remained ,  and,  therefore,  the  defendant  requested 
the  collector  that  he  might  make  an  entry  of  2,000  quintals, 
which  he  believed  to  be  about  the  real  quantity  ;  and  that 
he  might  take,  as  well  the  2,000  quintals,  as  also  the  residue, 
if  any,  of  the  woad  on  shore  ;  declaring  to  the  collector, 
that  he  would  pay  him  the  subsidy,  as  well  for  the  2,000 
quintals,  as  for  the  excess,  when  the  quantity  should  be  as- 
certained, by  weighing  at  the  king's  beam,  to  which  the  col- 
lector agreed.  And  thereupon,  the  defendant  contracted  and 
agreed  with  the  collector  at  the  rate  of  12d.  for  every  20s. 
of  the  value  of  the  woad,  and  gave  surety  for  the  payment. 
By  reason  of  which  grant,  license,  and  agreement,  he  landed 
the  woad,  as  he  lawfully  might.  The  attorney  general  re- 
plied (protesting  the  insufiiciency  of  the  plea)  by  way  of 
traverse,  that  the  defendant  had  not  agreed  with  the  collector 
for  the  subsidy  ;  to  which  the  defendant  rejoined,  that  he 
had  agreed  in  manner  and  form  before  alleged.  Upon  the 
trial  of  the  issue,  the  collector  and  other  witnesses  proved 
the  averments  in  the  plea,  and  the  attorney  general  demur- 
red to  the  evidence. 

The  question  turned  Upon  the  statute  1  Edw.  VI,  c.  13, 
providing,  "  that  if  any  merchandise  should  be  landed,  the 
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subsidy  not  being  paid,   or  the  collector   agreed  with  for 
the  same,  it  should  be  forfeited." 

The  case  was  argued,  very  ably,  by  several  counsel  on 
each  side  ;  but, was  terminated  by  the  warrant  of  the  king 
to  discharge  the  defendant  from  the  information,  the  king 
declaring  "that  we  be  credibly  informed,  that  the  said 
A.  Fogossa  intended  not  to  defraud  us  of  our  subsidy,  but 
laid  the  same  woad  on  land  by  the  license  and  agreement 
of  the  customer  of  the  port."  There  was  no  judicial  opinion 
given  in  the  case  ;  but  the  Reporter  subjoins  a  note  stating 
"  that  he  was  credibly  informed,  that  all  the  Barons  of  the 
Exchequer,  and  Justices  of  England,  except  Hales,  Puisne, 
Justice  of  the  Common  Pleas,  and  Montague,  Chief  Justice 
of  the  same  Court,  were,  upon  conference  among  them- 
selves, of  opinion,  that  judgment  should  be  given  against 
the  king  ;  but  it  was  thought  better  that  it  should  be  done 
by  warrant  of  privy  seal,  than  by  rigor  of  law." 

The  objection  against  the  defendant  was,  that  the  agr-ee- 
ment  was  not  perfect,  full,  or  complete ;  but  rather  a  com- 
munication ;  as  the  collector  could  not  compel  the  defendant 
to  weigh  the  woad  at  the  king's  beam,  and  the  king  ought 
not  to  weigh  it ;  and  so  perhaps  it  would  never  be  weighed, 
and  the  king  would  lose  his  subsidy.  In  the  course  of  the 
arguments,  different  expositions  were  given  of  the  word 
agreement,  the  principal  of  which  appear  in  the  following  ex- 
tracts : — Per  Gawdy  for  defendant,  (fol.  6.)  "  The  statute 
grants  an  agreement ;  and  here,  although  the  gross  sum  is 
not  certainly  known,  yet  none  can  say  but  that  there  is  a 
mutual  assent  of  the  collector  and  defendant,  which  is  an 
agreement,  and  this  agreement  shall  countervail  a  certain 
agreement."  Attorney  General,  (fol.  7.)  "  The  issue  is, 
whether  the  defendant  agreed  or  not,  according  to  the 
statute  which  shall  be  intended  a  general  agreement,  viz. : 
an  agreement  certain."  Atlcyns  for  the  defejidant,  (fol.  8.) 
"  There  are  holden  in  our  laws  three  sorts  of  agreement, 
and  no  more.  The  first  sort  of  agreement  is  that  which  is 
executed  in  the  beginning,  as  is  mentioned  in  stat.  25  Ed. 
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in,  c  3.  St.  4.  de  pounnis,  which  says,  '  that  the  goods  and 
things  bought  by  forestallers,  being  thereof  attainted,  shall 
be  forfeited  to  the  king,  if  the  buyer  thereof  have  made  gree 
with  the  seller' ;  in  which  case  this  word  {gree)  which  is 
otherwise  called  agreement,  shall  be  intended  an  agreement 
executed,  that  is  to  say,  paying  for  the  things.  The  second 
manner  of  agreement  is,  where  one  does  an  act,  and  another 
agrees,  and  assents  to  it  afterward.  As  if  one  commits  a 
disseisin  to  my  use,  and  afterward  I  agree  to  it,  now  I  shall 
be  said  to  be  a  disseisor  ab  initio,  and  such  an  agreement  is  an 
agreement  after  an  act  done.  So  if  one  ravish  a  woman,  and 
afterward  she  assent  to  the  ravisher,  this  assent  is  called  an 
agreement :  so  that  this  agreement  is  an  agreement  after  the 
act  or  thing  done,  which  agreement  is  also  executed."  "  The 
third  sort  of  agreement  is,  when  both  parties  at  one  time 
are  agreed  that  such  a  thing  shall  be  done  at  a  time  to  come  ; 
this  agreement  is  executory,  and  yet,  there,  their  minds 
agree  at  one  time."  "The  statute  26  Hen.  VIII.  c  3,  proves 
that  there  is  such  an  agreement  5  for  the  statute  says,  that 
every  person,  &c.,  before  their  actual  possession,  &c.  'pay 
or  compound,  or  agree  to  pay  to  the  use  of  the  king  their 
first  fruits,'  &c.,  and  this  agreement  is  to  be  intended  ex- 
ecutory." Brooh  for  the  defendant,  (fol.  14.)  "  Every  gift, 
every  grant,  every  feoffment,  every  confirmation,  is  an  agree- 
ment ;  for  it  is  the  will  of  the  donor  that  the  donee  shall 
have  the  thing,  and  the  donee  is  content  to  take  it.  And  so 
there  is  a  mutual  assent  of  their  minds,  which  mutual  assent 
of  minds  is  an  agreement,  and  an  agreement  is  only  the 
mutual  assent  of  minds  touching  anything,  for  there  ought 
to  be  something  upon  which  their  minds  may  concur  and 
conclude."  Pollard  for  the  defendant,  (fol.  17.)  "As  to 
the  definition  of  the  word  (agreement)  it  seems  to  me  that 
aggreamentum  is  a  word  compounded  of  two  words,  viz. : 
x)i  aggregatio  axiA  mentium,(a)  so  that  agg7'eamentum  est,  ag- 

(0)  As  an  authority  for  this,  is  cited,  in  the  margin,  the,  case  of  R.  v. 
O'Connor  Terms  de  lay  ad  v.  Agreement,  which  authority  is  also  the  argument 
of  counsel  (Nores,)  and  so  stated  to  be  in  the  marginal  reference. 
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gregatio  mentium  in  re  aliqua  facta  vel  faceinda.  And  so, 
by  the  coutractioQ  of  the  two  words,  and  the  short  pronun- 
ciation of  them,  they  are  made  one  word,  viz.  :  aggreemen- 
tum,  which  is  no  other  than  a  union,  collection,  copulation, 
and  conjunction  of  two  or  more  minds  in  anything  done  or 
to  be  done  ;  and  then  the  statute  which  says,  the  collectw 
not  agreed  icith,  is  as  much  as  to  say,  that  if  the  minds  of 
the  collector  and  the  party  are  not  united,  collected, 
coupled,  and  joined  together,  in  and  about  the  subsidy,  that 
then  the  goods  shall  be  forfeited,  otherwise  not."  The  argu- 
ments of  the  counsel  for  the  crown,  which  have  not  been 
particularly  noticed,  do  not  contain  any  discussion  as  to  the 
general  import  of  the  word  agreement,  and  the  passages 
above  cited  are  evidently  those  cited  in  Comyns,  and  relied 
upon  as  the  foundation  of  the  definition  and  meaning  of  the 
term  agreement,  upon  which,  and  the  authority  mentioned 
by  Lord  Ellenhwough  of  Z>yer,  336,  b.  the  judgment  in 
Wain  and  Warlthers  is  founded.  But,  from  the  whole  of 
the  case,  it  is  evident,  that  agreement  in  the  statute  then 
under  discussion,  could  not  imply  mutuality  of  obligation 
or  consideration,  but  merely  assent :  and  certainly  the  mere 
assent  of  the  collector  is  all  that  is  intended  by  the  word 
agi-eement  in  the  warrant  of  privy  seal ;  and  agreement  and 
license  are  used  as  indicative  of  the  same. 

It  is  further  observable  upon  this  case,  that  in  the  argu- 
ment of  one  of  the  counsel  {Atkim,)  the  term  agreement  is 
said  to  \ye  the  same  with  the  term  gree  in  the  statute,  25  Ed. 
III.  c.  3.  st  4,  consistently  with  the  derivation  and  meaning 
above  attempted  to  be  given  to  it.  The  same  counsel  also 
says,  of  one  of  the  three  species  of  agreements,  that  assent 
is  called  agreement. 

Let  us  now  consider  the  case  in  Dyer,  (336)  which,  what- 
ever may  be  its  authority  and  application,  has  this  in  com- 
mon with  that  in  Plowden,  that  it  consists  merely  in  the 
argument  of  counsel.  The  case  was  an  ejectment  upon  a 
settlement  made  by  Sir  Francis  Calthorpe,  before  the  statute 
of  uses,  by  which  he  covenanted  with  Edmond  Wyndham, 
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that  Edmond  the  son  of  Edward  Oalthorpe,  and  nephew  of 
Sir  Francis  (then  nine  years  old),  should  marry  Elizabeth 
E.  Wyndharri's  daughter,  six  years  after.  And  he  also  cov- 
enanted, before  the  feast  of  Miohaelmas,  to  settle  the  yearly 
value  of  20  marks  to  the  use  of  himself  and  his  wife  for 
their  lives,  afterward  to  the  use  of  Edward  Calthorpe  for 
his  life;  and  after  his  decease,  and  carnal  copulation  had 
between  Edmond  and  Elizabeth,  to  the  use  of  Edmond  and 
Elizabeth,  and  the  issue  of  Edmond  in  special  tail,  and  in 
default  of  such  issue  to  the  use  of  Edmond  in  tail  general. 
And  a  fine  and  recovery  were  levied  and  sufiered,  which 
were  averred  to  be  to  the  uses  of  the  deed.  The  wife  of 
Sir  Francis  died;  Sir  Francis  married  again,  and  had  issue; 
there  was  no  marriage  or  carnal  copulation  between  Edmond 
and  Elizabeth.  The  question  was,  whether  the  uses  re- 
mained, or  were  determined.  The  case  was  argued  at  the 
bar,  but  not  at  the  bench,  and  was  settled  by  arbitration. 
The  reporter  says:  "And  for  the  argument  of  the  case  see 
these  notes  following."  The  only  part  of  these  notes  which 
applies  to  the  present  discussion  is  the  following  :  "A  con- 
sideration is  a  cause  or  meritorious  occasion  requiring  a 
mutual  recompense  in  fact,  or  in  law.  Ocmtracts  and  bar- 
gains have  a  quid  pro  quo.  Exchanges,  annuity  for  counsel 
or  service,  real  services,  and  tenures  for  the  demesnes  of 
lands,  as  franckalmoigne,  frankmarriage,  homage  auncestrel, 
for  warranty  and  acquittal,  common  pur  cause  de  vicinage, 
et  service.  Demise  of  the  wife,  causa  matrimonii  proelocuti, 
&c.  Also  the  mode  of  giving  ad  faciendum  tale  quid,  or 
ut  faceret  tale,  ad  intentionem,  or  ea  intentione,  ut,  &c.,  ad 
effectum,  condition,  considerations,  executory,  future,  and 
continual;  and  considerations,  executed,  present,  done,  and 
determined  of  the  one  part." 

Upon  perusing  this  authority,  the  first  observation  which 
presents  itself,  is,  that  the  word  agreement  does  not  occur 
from  the  beginning  of  the  case  to  the  end.  The  second  is, 
that  the  word  bargain  does  occur;  and  it  is  said  that  all  bar- 
gains have  a  quid  pro  quo.     But,  if  the  arguments  of  coun- 
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scl  in  Ploiodeii  upon  the  word  agreement  are  of  such  decisive 
"weight  in  Wain  aud  Warlte^'s,  how  is  it  that  the  counsel 
arguing  the  case  in  Dyer  are  not  entitled  to  equal  respect  ? 
But,  contrary  to  their  authority,  is  the  decision  in  Egerton 
and  Matthews,  which  turns  upon  the  distinction  between  the 
terms  bargain  and  agreement ;  that  for  an  agreement  there 
must  be  a  quid  pro  quo  fully  expressed ;  but  that  for  a  bar- 
gain the  expression  of  the  quid  pro  quo  is  wholly  unneces- 
sary. But  certainly  the  description  of  a  bargain,  as  it 
appears  in  Dyer,  is  perfectly  correct;  and  a  bargain,  so 
undei-stood.  may  be  considered  as  synonymous  with  an 
agreement  as  explained  in  Wain  v,  Warltei's.  The  verb  to 
bargain  has,  sometimes,  a  different  signification,  and  im- 
ports, to  negotiate  ;  and  a  bargain  is  sometimes  in  common 
parlance,  used  as  denoting  an  advantageous  purchase ;  but 
in  the  statute  of  fraud,  it  is  plainly  used  in  a  strict  sense,  in 
which  it  is  equivalent  to  agreement.  There  is  no  fanciful 
derivation  which  can  be  framed  for  the  word  bargain  so  as 
to  influence  the  argument.  It  is  referred  by  an  old  Etymol- 
ogist, to  a  French  word  bargaigner,  which  by  the  French 
writers,  is  treated  as  a  barbarism  :  they  are  a  little  puzzled 
about  its  derivation  from  some  other  obsolete  words  :  but 
we  must  take  the  word  as  an  original  one.  The  meaning 
of  bargain,  as  used  in  the  statute,  may  be  always  expressed 
by  agreement ;  and  if  so,  all  the  learning  of  aggregatio 
mentium  may  be  applied  to  it.  But  agreement,  as  used  in 
Ftowden,  the  great  authority  for  the  present  construction, 
cannot  always  be  rendered  by  bargain  :  as,  when  the  parson 
agrees  with  the  king  for  the  fir.st-fruits,  the  word  bargain 
could  hardly  be  used  with  propriety ;  aud  it  certainly  could 
not  be  applied  with  propriety,  to  the  instance  which  is  put 
of  a  woman  who  agreed  to  be  ravished . 

The  inference  to  be  drawn  upon  the  whole  case  appears 
to  be  this  ;  that  the  decision,  or  warrant  of  privy  seal  equiv- 
alent to  a  decision,  in  the  case  from  Flowden,  seems  to  treat 
the  term  agreement  (mentioned  in  the  statute  1  Ed.  VI.  c. 
13,)  as  rather  synopymous  with  license  or  assent,  than  as 
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implying  a  mutuality  of  obligation  ;  that  the  etymological 
definition,  as  given  arguendo,  by  Pollard  in  that  case,  and 
supported  by  the  argument  of  Hares  in  another,  is  contrary 
to  the  general  principles  of  etymology  ;  that  it  is  opposed 
by  the  definition  given  arguendo  by  Atkins ;  (in  the  same 
case  from  Plowden)  which  latter  is  mainly  confirmed  by  the 
wording  of  the  Act  of  Parliament  (25  Ed.  13,)  cited  by 
him  ;  is  consistent  with  the  general  principles  of  etymologyi 
as  before  shown ;  and  supported  by  the  authority  {valeat 
quantum)  of  such  of  the  etymological  dictionary  writers 
who  have  given  the  derivation  of  the  word,  as  have  fallen 
under  the  author's  observation.  That  the  case  in  Dyer  is 
an  authority  equally  strong  for  the  construction  of  the  word 
bargain,  as  strict  as  that  given  to  agreement  in  the  case  of 
Wain  V.  Warlters  ;  that  bargain  is  a  more  technical  term — 
implying  a  mutuality  of  contract,  a  quid  pro  quo,  a  consid^ 
eration  for  the  thing  done  or  to  be  done,  sold  or  contracted 
for — than  agreement.  That  it  is  rarely,  if  ever,  used  in 
common  parlance,  to  express  a  simple  assent  or  promise" 
but  that  agreement  is  frequently  and  ordinarily  so  applied. 

That,  therefore.  First,  The  foundation  of  the  decision  in 
the  case  of  Wain  v.  Warlters,  as  built  upon  the  supposed 
etymology  and  technical  meaning  of  the  word  agreement  is 
inadequate  for  its  support. 

Secondly,  The  cases  of  Wain  v.  Warlters,  and  Egerton  v. 
Matthews  cannot  stand  together ;  and  the  cases  arising  upon 
the  17th  section  of  the  statute,  must  either  require  the  same 
strictness  of  construction  as  those  upon  the  4th,  or  these  the 
same  liberality  as  the  others.  And  unless  the  strict  words 
(3)  or  declared  intention,  (4)  of  the  statute,  or  the  prinoi- 

(3)  As  to  the  wording  of  the  statute,  see  the  arguments  of  the  counsel  for 
the  plaintiffs  in  the  case  of  Wain  v.  Wa/rlters. 

(4)  the  declared  intention  of  the  statute  in  question  is  to  prevent  frauds  and 
perjuries.  Kow,  where  a  party  has  deliberately  given  a  written  promise  to 
another,  there  does  not  seem  any  great  danger  of  perjury  in  the  proof  of  the 
consideration.  Promises  of  this  nature  are  not  usually  made  without  adequate 
consideration,  and  it  must  be  a  more  easy  and  simple  process  to  prove  the  real 
consideration,  than  to  invent  a  false  one,  and  it  is  equally  available. 
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p1es  of  common  law,  as  to  the  inadmissibility  of  parol  evi- 
dence to  explain  written  documents,  (5)  absolutely  require 
the  moi-e  strict  construction,  the  convenience  of  trade,  upon 
which  the  principle  of  the  lex  mercatoria  is  founded,  will  be 
much  liotter  consulted  by  the  more  liberal  one  :  and  further, 
that  the  strictness  of  consti'uction  in  Wain  v.  Warlters, 
most  materially  impedes  and  renders  almost  impossible  a 
very  useful  species  of  security,  and  one  without  which,  in 
hazardous  and  difficult  times,  commercial  concerns  can 
hardly  be  carried  on. 

It  Trould  perhaps  have  been  quite  as  beneficial  to  the  interests  of  commerce, 
if  the  doctrine  held  by  three  of  the  judges  in  the  case  of  Pillan  and  another 
V.  ilierop  and  another  had  been  established,  namely,  that  in  a  mercantile  case, 
where  the  promise  is  in  writing,  a  consideration  need  not  be  proved.  Cer- 
tainly upon  this  principle  has  proceeded  that,  doctrine  of  the  law  Merchant  as 
to  bills  of  exchange,  that  no  consideration  meed  there  be  proved. 

(5)  This  rule  of  common  law  is  rather  apphoable  to  agreements  in  the  tech- 
nical sense  of  the  word,  than  to  promises  made  in  mercaiitile  cases. 

In  agreements  for  the  sale  of  lands,  in  consideration  of  marrisige,  (fee,  unless 
alt  the  terms  appear  upon  the  fece  of  the  agreement,  it  cannot  be  known  what 
the  undertaking  of  the  party  was ;  but  in  the  case  of  a  promise  for  the  debt 
of  another,  or  a  contract  for  the  purchase  or  sale  of  goods,  the  undertaking  is 
clear ;  and  that  for  which  parol  evidence  is  required,  is  not  so  much  to  ei^lain 
the  memorandum  given  in  these  cases,  as  to  sh<yw  the  occasion  upon  which  il 
teas  given.  This  principle  has  been  admitted  in  the  receipt  of  evidence,  to 
show  the  nullity  of  a  written  promise  —  as  noticed  chap.  i.  pi.  9. — it  has  been 
admitted,  and  certainly  with  great  propriety,  in  the  cases  of  contracts  for  the 
sale  of  goods :  and  was  only  refused  admission  ia  the  case  of  a  promise  for 
the  debt  of  another,  upon  that  technical  distinction,  which  it  has  been  the 
object  of  the  above  observations  to  show  to  have  been  unfounded. 

47 
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(Chap.  IT.  Pi.  2.  and  3.) 

Upon  the  mode  of  Signature  required  hy  the  Statute. 

It  is  impossible  to  avoid  seeing,  that  the  admission  of  any 
method  of  signature,  short  of  what  would,  in  common  ac- 
ceptation, be  considered  to  form  the  description  of  a  writing 
signed  hy  the  party  or  his  agent,  is  opening  a  door  to  all  the 
evils  which  the  statute  was  intended  to  prevent ;  unless  it 
appear,  on  the  face  of  the  writing,  that  the  insertion  of  the 
name  (by  whatever  mode  it  may  be)  was  intended  as  a  signa- 
ture by  the  party. 

There  can  be  no  doubt  that  such  a  writing  would  not  be 
binding,  unless  it  contained  the  whole  of  the  contract ;  and 
that  the  party  to  b6  charged  concurred  in  it :  and  how  is 
this  to  be  shown  but  by  parol  evidence,  unless  there  be  a 
regular  signature  of  the  party  charged  ?  Certainly,  it  does 
not  follow,  because  one,  in  the  absence  of  another,  or  even 
in  his  presence,  writes  proposals  for  an  agreement,  begin- 
ning, "  I,  A.  BP  &c.,  which  are  intended  for  their  mutual 
perusal,  approbation,  or  correction,  that  he  is  thereby  bound. 
Many  things  may  happen,  afterward,  to  induce  him  to  vary 
the  terms  or  abandon  the  agreement  altogether  ;  and  whether 
he  finally  concurred  in  the  paper  as  written,  is  left  entirely 
to  parol  testimony,  unless  there  be  a  regular  signature  au- 
thenticating it.  It  certainly  is  some  confirmation,  when  the 
writing  is  found  in  the  hands  of  the  other  party,  but  that  is 
not  conclusive  without  evidence  of  the  mode  by  which  it 
came  there. 

In  the  case  of  the  will,  which  seem  to  have  been  the  ground 
of  all  the  subsequent  decisions,  it  was  quite  clear,  upon  the 
face  of  the  instrument,  that  everything  had  been  done  by 
the  testator,  which  he  considered  necessary  to  authenticate 
it ;  and  no  parol  evidence  was  necessary  to  establish  this. 
(See  ch.  iv,  pi.  3.)  But  in  the  other  case,  there  is  no  writ- 
ten proof  of  the  assent  of  the  defendant  to  the  contract  con- 
tained in  the  paper.     From  the  statement  in  the  case,  there 
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is  no  doubt  that  he  was  fully  assenting,  but  that  depends 
upon  the  eslablishmeut,  by  parol  evidence,  of  several  facts. 

1.  That  the  plaintiff  and  defendant  were  together  on  the 
subject. 

2.  That  the  contract,  as  prepared,  or  as  altered,  was  agreed 
in. 

3.  That  the  defendant  assented  to  the  plaintiff's  taking 
the  uiemoraudum  away  with  him. 

Thei-e  is,  indeed,  the  signature  of  a  witness.  That  how- 
ever appears  to  have  been  merely  to  authenticate  the  signa- 
ture of  the  plaintiff.  Otherwise,  if  the  witness  had  signed, 
by  the  authority,  or  with  the  assent  of  the  defendant,  as  tes- 
tityiug  that  such  agreement  was  assented  to  by  him,  there 
is  no  doubt  he  would  have  been  a  sufficient  agent. 

This,  however,  is  not  the  ground  upon  which  the  decision 
is  put,  which  Eyre,  Ch.  J.  distinctly  states  to  be  the  suffi- 
ciency of  the  signature,  ^^1,  James  Crockford,"  &c.  See 
the  case  of  Stokes  v.  Moor,  (ch.  iv,  pi.  3.)  There  is  a  fur- 
ther distinction  between  cases  of  agreements  and  those  of 
wills ;  that  to  a  will  the  testator's  single  determination  is 
alone  requisite  ;  and,  where  nothing  appears  to  the  contrary, 
the  presumption  is,  that  what  is  written  is  intended  to  be 
complete  and  final ;  especially  where  the  will  is  in  the  testa- 
tor's own  handwriting.  But  to  an  agreement,  the  assent  of 
all  the  contracting  pai-ties  is  necessary  ;  it  is  therefore  usu- 
ally reduced  to  writing  in  the  first  instance,  for  the  further 
consideration  of  the  parties,  before  execution,  and  the  pre- 
sumption is,  that  it  was  not  intended  to  be  complete  and  final 
if  not  duly  executed. 
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(Chap.  IT.  Pl.  19,  20). 
As  to  the  Agent  having  a  written  Authority. 

The  decisions  as  to  the  necessity  of  the  agent's  authority 
h'eing  in  writing,  under  the  4th  section  of  the  statute  of  frauds, 
having  been  uniform,  both  in  law  and  equity,  against  such  ne- 
cessity it  is  not  at  all  probable  that  those  decisions  should  now 
be  disturbed.  Yet  perhaps  the  intention  of  the  Legislature 
would  have  been  better  carried  into  effect,  if  the  decisions 
had  been  the  other  way. 

The  connection  between  principal  and  agent,  and  the  doc- 
trine as  to  their  mutual  duties  and  liabilities,  is  derived  from 
the  law  merchant ;  and  the  general  authority  of  an  agent, 
as  to  entering  into  contracts  for  his  principal,  seems  to  be 
confined  to  such  as  may  be  supposed  to  be  for  the  princi- 
pal's benefit,  and  are  in  the  ordinary  course  of  mercantile 
transactions.  And  the  principal  shall  be  concluded  by  such 
acts  of  his  agent  as  come  within  the  general  scope  of  his  au- 
thority, without  his  being  specially  authorized  in  each  in- 
stance ;  but  by  no  others. 

Now,  the  promise  for  the  debt  of  another  by  an  agent  on 
behalf  of  his  principal  can  hardly  be,  by  supposition,  for  the 
benefit  of  the  principal ;  nor  is  it  an  engagement  in  the  ordi- 
nary course  of  mercantile  transactions.  Generally,  too,  it 
seems  that  none  of  the  contracts,  agreements,  or  promises, 
mentioned  in  the  4th  section  of  the  statute  of  frauds,  come 
within  the  general  scope  of  an  agent's  authority  to  make,  or 
enter  into.*     A  special  authority  is  therefore  necessary,  to 

*Lord  Sedesdale,  Chan,  in  the  case  of  CUnan  v.  Cooke,  (1  Scho.  ife  Let  p. 
22.)  supposes  (at  b.  27.)  that  entering  an  agreement  not  to  be  performed  with- 
in a  year,  may  come  within  the  scope  of  the  authority  of  a  general  agent ;  and 
he  instances  the  case  of  a  merchant's  clerk  accepting  a  bill  not  payable  till 
after  twelve  months,  as  one  which  would  come  within  this  section  of  the  stat- 
ute of  frauds ;  and  that  if  any  authority  in  writing  were  necessary,  such  accep- 
tance would  not  be  valid,  unless  the  clerk  were,  himself,  authorized  by 
writing. 

But,  supposing  that  entering  into  a  contract  not  to  be  performed  within  a 
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constitute  an  agent  in   each  instance,  and  the  question  is 
whether  that  special  authority  ought  to  be  in  writing. 

It  has  been  urged,  in  favor  of  the  appointment  of  an 
agent  without  writing,  that  the  law  recognizes  no  distinction, 
in  contracts,  but  between  those  by  deed,  and  those  by  parol ; 
and  that  all  which  are  not  specialities,  are  parol.  Therefore 
allowing  generally  that  the  authority  for  entering  into  an  en- 
gagement, ought  to  be  of  equal  solemnity  with  the  engage- 
ment itself ;  yet  the  engagement  being  only  parol,  the  au- 
thority need  be  no  more. 

But  in  reply  to  that,  it  is  clear  that  the  statute  of  frauds 
has  introduced  a  tertium  quid,  an  intermediate  species  of 
engagement,  namely,  a  contract  evidenced  by  writing  ;  and 
upon  the  general  principal  of  the  authority  being  of  equal 
solemnity  with  the  engagement,  the  appointment  of  an  agent 
ought  to  be  in  writing  also. 

Also,  upon  a  consideration  of  the  mischiefs  which  the 
statute  was  intended  to  prevent,  is  there  not  equal  danger  of 
fi-aud  and  perjury,  in  proving  the  authority  of  a  person 
undertaking  for  another,  by  parol  testimony,  as  in  proving 
the  undertaking  entered  into? 

In  the  case  of  contracts  which  are  within  the  scope  of  the 
general  authority  of  an  agent,  little  or  no  danger  can  arise  ; 
because  such  agency  is,  usually  a  matter  of  general  notoriety. 
But,  in  cases  where  a  special  authority  is  necessary,  and 
where  any  person  whatever  may  have,  and  consequently,  may 
assume  such   an  authority,  (and  such  are  all  the  cases  com- 

year,  can  come  within  the  scope  of  the  general  authority  of  an  agent,  which 
seems  very  doubtful,  for  it  certainly  is  not  in  the  ordinary  course  of  mercantile 
transactions ;  yet,  to  the  case  put  by  his  Lordship,  are  two  objections. 

First,  That  it  does  not  at  all  appear  to  be  that  species  of  agreement  to  which 
the  statute  was  meant  to  apply;  and  that,  unless  required  by  the  statute,  such 
acceptance  need  not  be  in  writing  at  all,  therefore  the  authority  need  not. 

Secondly,  Supposing  that  the  acceptance  ought  to  be  in  writing ;  and  the 
contrary  doctrine  seems  to  be  a  relaxation  from  the  old  rule,  admitted,  at  first, 
•  in  particular  cases,  to  prevent  the  effect  of  fraud ;  yet,  anciently,  too,  the  au- 
thority for  drawing,  accepting  biUs,  &o.  iu  writing  used  to  be  by  writing  and 
is  termed  a  procuration;  from  which  it  may  be  presumed,  that  an  authority 
in  writing,  was  then  held  necessary  to  authorize  an  agent  to  contract  in  writing, 
where  writing  was  necessary  to  the  validity  of  the  contract. 
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prehended  in  the  4th  section  of  the  statute  of  frauds)  exceed- 
ing mischiefs  may  easily  be  forseen,  and  may  readily  occur. 

One  strong  instance  of  anomaly  and  contradiction  that 
may  arise  from  this  doctrine,  is  instanced,  arguendo,  in  the 
above-mentioned  case  of  Olinan  v.  Oooke;  namely,  that,  under 
the  provisions  of  the  first  and  third  sections  of  the  statute  of 
frauds,  requiring  the  creation,  transf&r,  and  surrender  of  leases, 
(other  than  for  three  years)  to  be  by  writing,  signed,  this 
signature  shall  not  be  by  an  agent,  without  an  authority  in 
writing ;  and  yet,  under  the  4th  section,  he  may  sign  a  con- 
tract for  the  absolute  purchase  or  sale  of  lands,  which  contract 
a  court  of  equity  will  decree  the  principal  to  carry  into  exe- 
cution by  a  deed,  and  this,  without  an  authority  in  writing. 

Without,  however,  going  the  length  of  saying  (as  con- 
tended in  the  case  of  Olinan  v.  Oooke),  that  the  statute  re- 
quires the  authority  of  an  agent  to  be  in  writing  in  all  cases 
coming  within  its  provisions,  still,  it  requires  that  such  agent 
should  be  laiofully  autfiorized ;  and  it  is  for  the  court  to 
decide,  in  each  particular  case,  what  thall  be  considered  a 
lawful  authority,  with  reference  at  once  to  the  act  to  be  done, 
and  the  wording  and  intention  of  the  statute.  The  principal 
before  intimated,  of  requiring  an  authority  in  writing,  in 
all  cases  not  coming  within  the  general  scope  of  an  agent's 
authority,  appears  to  be  one  which  will  at  once  meet  the 
justice  of  each  case,  and  fulfil  the  intentions  of  the  legisla- 
ture in  framing  the  statute  of  frauds. 
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No.  VII. 

(Chap.  IT.  Pl.  25,  note  2). 

Beadshaw  v.  Fletchek,  and  Observations. 

This  case  was  tried  before  Le  Blanc,  J.  at  the  Lancaster 
Spring  assizes,  1807. 

The  plaintiff  declared  for  goods  sold  and  delivered,  to 
which  the  defendant  pleaded  the  general  issue. 

The  case  proved  was,  that  a  cow  was  sold  at  an  auction  by 
the  plaintiff  to  the  defendant,  who  declared,  at  the  time,  that 
he  bid  for  one  Benson.  The  cow  was  delivered  to  Benson's 
servant ;  but  the  defendant's  name  was  put  down  in  the  sale- 
book. 

It  was  objected,  at  the  trial,  that  as  this  was  an  undertak- 
ing by  the  plaintiff. for  the  debt  of  Benson^  it  was  void  by 
the  statute  of  frauds,  for  want  of  being  in  writing.  But  Le 
Blanc,  J.  overruled  the  objection,  saying,  that  the  statute  of 
frauds  did  not  extend  to  sales  by  auction. 

Upon  this  case  it  may  be  observed,  that  the  decision  is  con- 
sonant with  all  the  rest,  if  the  position  of  the  learned  judge 
be  taken  with  reference  to  the  facts  of  the  case  ;  by  which  it 
appears  that  the  auctioneer  had  put  down  the  defendant's 
name  in  writing  ;  and  this,  coupled  with  other  written  doc- 
uments, might  afford  a  suflScieut  memorandum  of  the  agree- 
ment, signed  by  an  agent  of  the  defendant. 

But,  if  the  position  be  considered  as  general,  it  is  cer- 
tiiiuly  carried  farther  than  is  authorized  by  any  decided  case  ; 
and,  as  far  as  the  opinions,  intimated  in  the  cases  of  Simon 
V.  Metivier,  and  Walker  v.  Constable,  (see  ch.  iv.  note  2.) 
may  have  been  considered  as  supporting  it,  their  authority 
must  now  be  considered  as  much  shaken, if  not  entirely  over- 
ruled, by  what  was  said  by  the  judges,  and  especially  by 
Lord  Ellenborough,  Ch.  J.  in  the  case  of  Hinde  WJdtehouse 
and  another,  (7.  E.  R.  558.) 

He  there  says,  (p.  568,)  "Independently  of,  and  besides 
these  questions,  it  has  been  said,  that  sales  by  auction  are 
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not  within  the  statute  ;  and  the  case  of  /Simon  v.  Metivier, 
reported  in  (3  Burr.  1921,)  and  in  (1  Bloc.  Rep.  599)  has 
been  relied  on.  The  report  in  Burrow  docs  not  distinctly 
mention  this  latter  point.  But  in  the  report  of  Sir  Wm. 
Blackstone,  'Lord  Mansfield,  speaking  of  sales  by  auction, 
says,  "  The  solemnity  of  that  kind  of  sale  precludes  all  per- 
jury as  to  the  fact  itself  of  the  sale."  He  then  mentions  a 
case  of  a  sale  of  sugars  by  auction,  which  were  '  afterwards 
consumed  by  fire  in  the  auction  warehouse,  and  where  the 
loss  fell  upon  the  buyer.'  He  afterwards  adds,  '  accord- 
ing to  the  inclination  of  ray  present  opinion,  auctions  in  gen- 
eral are  not  within  the  statute.'  And  Mr.  Justice  Wilmol 
says,  '  That  he  inclined  to  think,  that  sales  by  auction,  openly 
transacted  before  500  people,  are  not  within  the  statute.' 
With  all  deference  to  these  opinions  I  do  not  at  present  feel 
any  sufficient  reason  for  dispensing  with  the  express  requi- 
sition of  a  memorandum  in  writing,  in  a  statute  applying 
ito  all  sales  of  goods  above  the  value  of  10/.  without  excep- 
tion, merely  because  the  quantum  of  parol  evidence  in  the 
case  of  an  auction  is  likely  to  render  the  danger  of  perjury 
less  considerable.  The  argument,  in  a  degree,  applies  to  all 
sales  in  market  overt  ;  and  if  we  once  get  loose  from  the 
positive  words  of  the  statute,  it  will  become  a  question  only 
of  the  quantum  and  degree  of  danger  of  perjuiy  in  each 
particular  instance,  which  opens  a  door  to  an  indefiniteness 
of  construction  founded  on  all  the  varying  circumstances  of 
the  time  and  frequency  of  persons  attending  the  place  of 
sale,  and  the  like  ;  which  would  be  destructive  of  all  cer- 
tainty of  practice,  and  render  the  rule  of  the  statute  per- 
haps more  mischievous  than  beneficial  to  the  trading  world, 
who  are  to  be  governed  by  it.  I  am  not  therefore  prepared 
to  say  that  sales  by  auction  are  not  meant  to  be  compre- 
hended within  the  statute.  Nor  would  I  be  understood  as 
giving  any  conclusive  opinion  to  the  contrary  ;  neither  is  it 
necessary  that  I  should,  upon  the  present  occasion." 

His  lordship  then  proceeded  to  consider  the  case  upon  its 
peculiar  facts,  and  the  report  concludes  as  follows  (p.  572,)  : 
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"  Some  of  the  judges  of  the  bench,  conceiving  that  the  Lord 
Chief  Justice  had  questioned  generally  the  case  of  Simon  v. 
Metiuier,  desired  to  have  it  understood  that  they  concurred 
in  the  judgment  delivered  in  this  case,  on  the  grounds  that 
a  part  deliveiy  of  a  thing  bought  (which  they  considered 
the  delivery  to  and  acceptance  by  the  buyer  to  be  in  this 
case)  took  the  case  out  of  the  statute  ;  leaving  the  authority 
of  that  case  to  stand  as  it  did  before,  on  its  own  ground, 
untouched  and  unsanctioned  by  the  present  decision.  But 
the  Lord  Chief  Justice  declared,  that  the  only  part  of  that 
case  which  he  meant  to  question,  though  it  was  unnecessary 
at  present  to  decide  upon  it,  was  the  opinion  thrown  out  that 
Auctions  were  not  within  the  statute,  of  which  he  should 
reserve  his  approbation  for  future  consideration.  But  as  to 
the  other  point  there  decided,  that  supposing  sales  by  auc- 
tioneers or  brokers  to  be  within  the  17th  section  of  the  stat- 
ute, the  auctioneer  or  broker  must  be  taken  to  be  the  agent 
of  both  parties,  the  practice  had  become  so  settled  since  the 
decision  in  that  case,  that  it  would  be  dangerous  to  shake  it, 
and  it  was  not  his  intention  to  question  it." 
48 
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The  following  difficulties  seem  to  arise  from  the  establish- 
ment of  the  doctrine  laid  down  in  the  12th,  13th,  and  .14th 
placita,  and  drawn  from  the  cases  there  cited. 

It  must  of  necessity  follow  that  if  a  guaranty  or  other 
security  may  be  given  to  a  house  of  trade  (which  must  be 
taken,  according  to  its  general  understanding,  to  mean  the 
continuation  of  a  partnership  in  a  certain  concern,  so  long  as 
no  such  sudden  and  absolute  change  takes  place  in  the  part- 
ners or  trading  as  may  be  considered  to  work  a  dissolution 
of  that  house)  the  house  to  which  it  is  given,  that  is,  in  the 
words  of  Butter,  J.  "  not  only  the  present,  but  all  the  future 
partners  of  the  house,"  must  be  entitled  to  the  benefit  of  it. 

The  first  difficulty  that  will  arise  is,  what  is  meant  by  a 
house  of  trade  ?  And  what  change  in  the  situation,  business, 
and  engagements  of  the  house,  or  of  the  partners  composing 
it,  shall  make  it  a  difi'erent  house,  or  continue  it  the  same  ? 

The  line  is  clearly  drawn,  if  every  change  is  to  be  con- 
sidered as  making  it  a  new  house  ;  but  if  that  once  be  trans- 
gressed, it  seems  impossible  to  draw  any  other,  short  of  the 
total  extinction  of  the  trade  itself.  Besides,  it  often  hap- 
pens that  partners  divide  into  two  or  more  sets,  and  each 
set  afterward  carries  on  the  same  business,  separately.  In 
this  case,  are  all,  or  none,  or  which  of  them,  to  be  entitled 
to  such  prospective  benefits  ? 

The  second  difficulty  would  be  as  to  the  form  of  the  guar- 
anty, or  other  security. 

The  decision  in  Barclay  v.  Lucas  has  been  before  com- 
mented upon  (Ch.  VI,  pi.  13,  note  3)  as  being  grounded 
upon  a  wording  of  the  engagement  which  would  with  diffi- 
culty bear  out  the  construction  put  upon  it.  Nor  does  it 
seem  possible  for  that  case,  and  the  case  of  Strange  and 
others  v.  Lee,  to  stand  together. 
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But  a  more  precise  form  might  be  devised,  and  perhaps  a 
guarantee  might  be  given,  so  as  to  include  every  possible 
change  in  a  partnership. 

Still  the  fii-st  mentioned  difficult}'  remains  as  to  a  separa- 
tion of  the  partners,  and  each  continuing  in  the  business. 

And  a  third  difficulty  would  here  eusue,  namely,  after  a 
change  in  the  partnership,  who  would  be  the  proper  persons 
to  sue  upon  an  engagement  of  this  kind  ?  Whether  the 
parties  named  and  their  survivors  and  survivor,  and  the  exe- 
cutor or  administrator  of  such  survivor  ?  Or  whether  the 
new  partners  might  join  with  the  old  ones  ?  Or  whether 
ail  new  partners  (if  those  named  had  died  or  retired)  might 
bring  the  action  ? 

It  seems  difficult,  if  not  impossible,  to  conceive  how  an 
action  could  be  framed  upon  either  of  the  latter  suppositions  ; 
upon  the  first  it  probably  might.  To  provide  for  such  a 
mode  of  proceeding,  a  guarantee  might  be  given  in  some 
such  form  as  the  following :  "To  A.  B.  and  O.  in  their 
trade,  &c.,  and  the  survivors  and  survivor  of  them,  and  the 
executor  or  administrator  of  such  survivor  for  the  benefit  of 
them,  and  such  of  them  as  shall  continue  in  the  said  trade, 
itc,  and  of  all  other  persons  who  may  at  any  time  hereafter 
become  engaged  in  the  said  trade,"  &c. 

Would  this  enable  the  survivor  of  those  named,  or  his 
executor,  at  any  future  period,  to  enforce  such  an  agreement 
for  the  benefit  of  any  persons  whatever,  who  might  happen 
to  have  succeeded  to  the  business  of  the  original  parties  ? 
At  any  rate  it  would  be  an  odd  sort  of  trusteeship,  and  re- 
cognize a  species  of  succession  in  partnerships  which  has 
hitherto  been  unknown. 

By  an  act  of  the  47th  of  Geo.  Ill,  c.  31,  certain  powei-s 
and  privileges  are  conferred  upon  the  Albion  Fire  and  Life 
Assurance  Company,  as  a  private  partnership ;  and  doubts 
having  been  entertained  whether  such  powers  and  privileges 
would  extend  to  their  successors,  another  act  (ch.  86)  passed 
enacting,  "  that  the  provisions,  &c.,  shall  extend  to  the  said 
society  or  partnei-ship  called,  &c.,  at  all  times  during  the  con- 
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tinuance  of  fche  said  society  or  partnership,  whether  the  same, 
from  time  to  time,  hath  been  or  be  now,  or  shall  be  hereafter 
composed  of  all  or  some  of  the  members  who  were  the  origi- 
nal members  or  partners  thereof,  or  of  all  or  some  of  those 
persons,  together  with  some  other  persons,  or  shall  be  com- 
posed altogether  of  persons  who  were  not  originally  mem- 
bers or  partners  of  the  same  ,•  and  the  same  privileges  were 
conferred,  by  other  acts,  upon  the  Pelican  and  Qlobe  Insur- 
ance Companies. 

But  there  are  several  circumstances  in  these  cases  which 
do  not  exist  in  ordinary  partnerships. 

First — The  societies  in  question  are  each  recognized  by  a 
name  giving  a  means  of  identification. 

Secondly — Securities  given  to  their  Secretary  are  directed, 
in  the  acts,  to  enure  to  t^eir  use. 

Thirdly — They  may  sue  in  the  name  of  the  Secretary. 

These  legislative  provisions  have  provided  means  by  which 
most  of  the  difficulties,  enumerated  above,  are  gotten  rid 
of.     But  this  is  not  the  case  with  ordinary  partnerships. 

Besides,  even  in  these  cases  (which  certainly  are  complete 
anomalies  in  the  English  law)  one  very  important  and  ma- 
terial difficulty  might  arise,  namely :  supposing  the  persons 
composing  any  of  these  companies  to  divide  into  two  bodies, 
each  carrying  on  the  same  business  under  the  same  name, 
(and  what  should  prevent  them  ?  for  there  is  no  mode  of 
succession  given  or  recognized  by  the  acts,)  are  both  of 
them,  or  is  either,  or  which,  entitled  to  the  privileges  given 
by  the  acts?  Certainly  not  both;  for  thus,  by  continual 
subdivisions,  the  act  might  be  extended  to  an  indefinite  num- 
ber of  distinct  bodies,  and,  if  not  both,  upon  what  grounds 
is  the  preference  to  be  given  to  either  ?  The  result  must, 
to  all  seeming,  be,  that  neither  would  be  entitled,  and  there 
would  be  an  end  of  the  act  altogether. 

Just  such  is  the  situation  of  other  parties,  having  guar- 
anties and  similar  securities,  enuring  to  their  joint  benefit 
in  their  trade.  If  they  separate,  and  each  continue  the 
trade,  there  must  be  an  eud  of  these  securities ;  and  if  so, 
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how  is  it  that  the  difference  between  the  continuance  and 
cessation  of  these  securities  should  depend  upon  the  acci- 
dent of  more  than  one  set  of  partners  continuing  in  the  same 
business,  after  having  dissolved  the  original  partnership,  or 
not? 

These  difficulties  seem  to  have  arisen  from  the  decisions 
in  the  cases  having  been  upon  the  groimd  of  the  intention 
of  the  party  giving  the  engagement ;  whereas  they  should 
rather  have  gone  upon  the  broad  ground  that  every  change 
in  a  partnership  actually  dissolves  that  partnership ;  and 
that  all  its  prospective  claims  and  liabilities  cease  as  to 
that  partnership,  and  must  have  a  new  commencement  in 
the  new  one.  This  principle  requires  no  case  to  illustrate 
it.  It  is  most  clear  and  certain,  that  neither  a  new  partner, 
nor  the  executor  or  administrator  of  one  deceased,  can  either 
join  or  be  joined  in  any  action  brought  by  or  against  the 
original  or  surviving  partners.  A  partner  retiring  still  re- 
mains liable  to  all  the  engagements  made  before  his  retiring, 
and  cannot  reap  any  benefit,  or  sustain  any  injuiy  from  sub- 
sequent transactions. 

Nor  can  any  hardship  or  difficulty  arise  in  any  case  of 
guaranty  for  payments.  Past  transactions  are  secure  ;  and 
as  to  future  ones,  the  parties  will  take  care  to  have  their 
guaranties  renewed,  (if  they  think  it  necessary,)  or  discon- 
tinuetheir  credit. 

In  the  case  put  by  Buller,  J.  in  Barclay  v.  Lucas,  of 
mutual  bonds  covenanting  for  fidelity  on  one  side,  and  em- 
ployment on  the  other,  some  hardship  might  arise  in  the  case 
of  death  only  ;  (for  as  to  anything  that  arises  from  the  acts 
of  the  parties  themselves,  which  the  retiring  or  introducing 
of  a  new  partner  is,  there  can  be  no  hardship  in  it)  but  this 
might  possible  be  guarded  against.  At  any  rate,  it  never 
could  lead  to  the  difficulties,  not  to  say  the  absurdities,  to 
which  the  principle  of  engagements  for  fidelity  or  guaranty 
extending  to  all  future  partners  of  a  house  inevitably  must. 
Nor  does  there  seem  any  middle  course  that  can  be  taken, 
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between  this  and  that  of  considering  every  change  of  disso- 
lution. 

•Since  the  above  was  written,  the  case  of  Metcalf  and 
others  v.  Bruin  has  been  decided. 

That  case  points  out  a  means  of  getting  rid  of  one  of  the 
difficulties  above  enumerated,  namely  :  by  taking  the  secu- 
rity in  the  names  of  trustees,  for  the  benefit  of  a  company, 
or,  rather,  partnership.  Still,  the  difficulty  will  remain  as 
to  the  persons  to  whose  benefit  such  security  enures,  where 
the  partnership  is  not  recognized  by  a  name  :  or,  where  the 
same. name  may  be  used  by  diiferent  parties,  after  a  division 
in  the  original  firm. 

The  principle  of  the  decision  in  Metcalf  and  Bruin,  is 
this :  that  the  bond  having  been  conditioned  for  the  faithful 
service  of  W.  to  the  Globe  Insurance  Company,  must  be  con- 
strued to  mean  his  service  to  such  persons  as  that  company 
should  consist  of  at  any  time  during  the  service. 

But  if  the  bond  had  been  given  for  the  faithful  service  of 
W.  to  A.  B.  C.  and  D.,  does  it  follow  that  D.  K  F.  and  G. 
could  have  been  entitled  to  its  benefit  ?  Or,  as  there  is  no 
regular  means  of  succession,  provided  by  the  legislature  for 
the  Globe  Insurance  Company,  suppose  (as  before)  the  part- 
ners in  that  company  had  divided  into  two  sets,  each  con- 
tinuing the  same  name  and  business,  would  either  of  those 
new  partnerships  (self-named  Companies)  have  been  entitled 
to  the  benefit  of  the  security  ?  Or  suppose  it  could  be  con- 
tended, that  such  security  could  be  considered  as  enuring  to 
the  benefit  of  those  members  of  the  original  partnership,  in 
whose  employ  the  party  might  continue,  it  does  not  at  all 
follow,  that  a  security  given  to  protect  prospective  advances, 
or  debts  to  be  incurred,  should  enure  to  the  benefit  of  such 
of  them  as  having  the  good  fortune  or  address  to  keep  the 
security  in  their  possession,  might  think  proper  to  give  credit 
to  the  party  therein  named.  And  unless  the  principle  can 
be  carried  through  every  department  of  guaranty,  it  must 
be  defective. 

Again,  in  the  case  put  of  a  servant :  Suppose  upon  a  di- 
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vision  in  a  partnership,  one  set  to  keep  the  security,  and  the 
other  the  servant — How  then  ? 

Such  may  and  must  be  the  difficulties  that  will  arise  from 
this  new  principle  of  converting  partnerships  into  corpora- 
tions for  any  purposes  whatever. 

The  above  observations  have  received  considerable 
sti'ength  from  the  subsequent  decision  in  Weston  and  others 
V.  Barton,  4  Taunt.  673,  particularly  from  what  is  there  said 
by  2IansJield,  Ch.  J.  upon  the  above  case  of  Barclay  v. 
Lucas,  and  by  the  still  later  case  of  Maxwell  v.  Jameson, 
2  M.  and  S.  51,  and  by  what  fell  from  Bayley,  T.  in  that 
case ;  but  as  these  cases  do  not  go  the  length  of  actually 
rescinding  that  decision,  these  observations  may  not  be 
improperly  retained  in  their  place,  2d  edition . 
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(Chap.  YII.  Pl.  32.) 
Barclay  and  another  versus  Goooh,  and  Observations. 

The  question  here  decided,  from  its  importance,  as  relat- 
ing to  a  case  which  may  very  commonly  happen,  and  from 
the  authority  of  the  Judge  who  decided  it,  deserves  a  more 
full  consideration  than  could  be  given  to  it  in  the  text 

The  case  as  reported  in  Uspinasse's  Msi  Prius  Reports, 
(pv  571)  is  as  follows  : 

"  This  was  an  action  of  assumpsit,  brought  to  recover  a 
sum  of  50^.  on  the  ground  of  its  being  money  paid  to  the 
use  of  the  defendant. 

"  The  plaintiffs  were  brewers,  and  the  defendant  was  a 
publican,  who  rented  one  of  their  houses,  at  which  a  bene- 
fit club  was  held.  The  members  of  the  club  distrusting  the 
credit  of  Gooch,  (the  then  landlord,)  the  plaintiffs  became 
his  security  for  the  amount  of  the  subscription  money  con- 
tained in  the  box  ; — this  amounted  to  50/. 

Gooch  became  insolvent,  and  the  club  called  upon  the 
plaintiffs  for  the  money,  as  his  security,  and  took  their  note 
of  hand  for  it,  payable  with  interest. 

"  The  question  was,  whether  this  was  a  payment  of  money 
to  the  use  of  the  defendant,  on  which  the  plaintiffs  could 
recover  on  that  count  of  the  declaration  ? 

For  the  defendant,  it  was  contended  that  the  giving  of  a 
note,  for  money  due  b}'  the  defendant  to  third  persons,  was 
not  sufficient  to  maintain  an  action  for  money  paid,  laid  out, 
and  expended  to  defendant's  use. 

"  Lord  Kenyoti  held,  that  the  club  having  consented  to 
take  the  note  from  the  plaintiffs,  it  was  as  payment  to  them, 
of  the  money  due  by  the  defendant ;  it  was  payment  of  money 
to  his  use,  and  so  the  action  was  maintainable. 

"  The  plaintiffs  accordingly  had  a  verdict. 

In  the  next  term  it  was  moved  for  a  new  trial ;  but  the 
Court  agreed  with  his  Lordship,  and  refused  a  rule." 
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Iiidependeutly  of  the  doubts  that  have  been  thrown  upon 
this  case,  by  the  decision  in  Taylor  v.  Higgins,  as  noticed  in 
the  text,  uud  the  inconsistency  which  will  appear  in  consider- 
ing a  promissory  note  to  be  a  payment,  and  a  bond  not  to  be 
so,  there  are  other  considerations  which  seem  to  involve  the 
principles  of  this  decision  in  much  contradiction  and  confu- 
sion. 

There  are  two  eases  which  appear,  at  first  sight,  to  confirm 
the  doctrine  laid  down  in  this  case ;  but  which  will  be  found 
upon  examination  to  difier  from  it  materially  ;  and  indeed  to 
be  rather  authorities  against  it.  One  is  the  case  of  Richard- 
son V.  Rickman  (B.  R.  M.  16  G.  3.)  which  was  cited  in  argu- 
ment by  Mr.  Justice  ^ailey,  then  at  the  bar,  in  the  case  of 
Kearslahe  and  another  v.  Morgan^  5  T.  E.  513,  which  is  the 
other  case. 

The  former  case  decides  that  to  an  action  for  goods  sold 
and  deliveped,  the  defendant  may  plead,  as  in  the  nature  of  a 
plea  of  payment  or  satisfaction,  a  bill  of  exchange  for  the 
amount  of  the  balance  of  an  account  stated  and  settled  after 
the  sale  of  such  goods ;  which  bill  was  drawn  by  the  plaintiff 
upon  the  defendant,  in  favor  of  third  persons,  and  delivered 
to  them  by  the  plaintiff;  and  which  the  defendant  had 
accepted,  and  was  liable  to  pay  to  such  third  persons. 

The  latter  case  decides  that,  to  an  action  of  assumpsit  may 
be  pleaded,  in  like  manner,  a  promissory  note,  made  by  a 
third  pei-son,  payable  to  the  defendant,  and  by  him  endorsed 
to  the  plaintiff,  on  account  of  the  sum  for  which  the  action 
was  brought,  or  any  part  of  it,  and  accepted  and  received  by 
the  plaintiff,  for  and  on  account  of  such  sum. 

It  would  undoubtedly  be  now  considered,  that  what  was 
specially  pleaded  in  the  above  cases,  might  be  given  in  evi- 
dence under  the  general  issue ;  (see  Ohitty  on  Pleading,  p. 
471,  472),  and  so  far  the  case  of  Barclay  v.  Oooch  stands  up- 
on an  equal  footing  with  them  ;  but  there  is  this  distinction. 
In  the  first  of  the  cases  (independently  of  the  question  which 
might  arise  upon  the  account  stated  and  settled)  the  defend- 
ant'^had,  by  accepting  the  bill  drawn  upon  him  by  the  plain- 
49 
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tiff,  in  favor  of  third  persons,  made  himself  liable  to  such 
persons  for  the  amount  of  the  plaintiff's  demand  ;  and  in  the 
other  case  he  had,  at  the  instance  of  the  plaintiff,  transferred 
to  him  a  security,  upoQ  which  another  person  was  liable  to 
him. 

But  it  is  fully  and  distinctly  admitted  and  recognized,  in 
both  the  cases,  that  if  the  plaintiff  had  retained  the  bill  or 
note  in  his  own  possession,  unuegotiated,  he  might  have  re- 
plied that  to  the  defendant's  plea  ;  and  would  have  been  enti- 
tled to  recover  upon  the  original  consideration.  And  if  the 
circumstance  of  payment  or  satisfaction  is  to  depend  upon 
the  fact  of  the  creditor's  keeping  such  bill  or  note  in  his  own 
possession,  or  negotiating  it,  then  it  fo^ows  that  the  giving  of 
the  note  is  not  the  discharge,  (however  given  or  accepted) 
but  the  circumstance  that  the  debtor  was  made  liable,  by  the 
creditor,  to  a  third  person,  for  the  debt  due  to  him  ;  and  it 
amounts  to  no  more  than  this,  that  a  creditor,  with  the  assent 
of  his  debtor,  and  a  third  party,  may  transfer  his  debt  to 
such  party  ;  and  that  such  transfer  shall  operate  as  a  dis- 
charge of  the  debt  to  the  original  creditor,  and  create  a  debt 
to  the  third  party  :  a  position  that  cannot  be  doubted. 

Upon  this  principle  only,  was  the  case  of  Kearslake  and 
Morgan  argued  by  Bailey.  He  "admitted  that  the  accept- 
ance of  the  note  by  the  plaintiffs  was  not,  at  all  events,  an 
extinguishment  of  the  debt,  but  contended  that  the  accept- 
ance of  a  negotiable  instrument  for  and  on  account  of  a  debt, 
must  be  taken  prima  facie  to  be  in  satisfaction  of  that  debt, 
unless  it  appeared  that  the  note  still  remained  unpaid  in 
the- possession  of  the  plaintiffs,  without  any  laches  by  them. 
For  if  the  note  be  paid,  or  if  it  be  endorsed  over,  so  that  it  is 
not  forthcoming  again  to  the  defendant,  and  he  may  be  sued 
upon  it  by  any  third  person,  that  will  amount  to  an  extin- 
guishment of  the  debt.  The  defendant  has  once  actually 
advanced  the  money  upon  the  note  to  the  maker ;  and  unless 
he  has  the  means  of  reimbursing  himself  again,  he  ought 
not  to  pay  the  equivalent  to  the  plaintiffs,  by  whose  default 
he  is  deprived  of  the  means  of  reimbursement.     If  the  note 
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were  ptiid  there  could  be  uo  doubt.  But  suppose  it  were  now 
ill  the  hands  of  the  endorsee,  who  had  given  to  the  plaintiffs  a 
v;iluable  consideration  for  it;  it  would  be  very  unjust  that 
lie  should  recover  the  amount  again,  or  that  the  defendant 
!-ii(!uld  be  bound  to  pay  twice  for  it;  and  yet  the  defendant 
woidd  have  no  defense  against  such  endorsee." 

Upon  similar  grounds  was  the  decision  in  Richardson  v. 
Hickman  placed  by  Lord  Mansfield.  These  cases,  therefore, 
are  so  far  from  confirming  the  decision  in  Barclay  v.  Gooch, 
that  the  giving  of  a  note  is  the  extinguishment  of  the  debt, 
that  they  prove  the  direct  contrary  ;  namely,  that  such  debt 
is  not  satisfied  without  the  note  or  bill  be  either  paid  or 
endoi-sed  over  to  third  persons,  to  whom  the  debt  may  then 
be  considered  as  transferred. 

Again  :  Upon  the  principle  of  the  decision  in  Barclay  v. 
Gooch,  it  follows  that  the  creditor,  by  taking  such  note  from 
the  surety,  discharge  the  principal ;  otherwise  this  absurdity 
would  ensue ;  that  the  priuciiDal  would  be  liable,  at  the  same 
time,  to  two  actions  for  the  same  debt ;  one  by  his  creditor, 
the  other  by  his  surety.  And  although  one  note  be  not  paid 
when  due,  the  princip-il  must  still  continue  discharged ; 
otherwise  his  discharge  would  depend  upon  the  payment  of 
the  note,  contrary  to  the  principle  which  the  case  necessarily 
estiiblishes,  that  the  giving  of  the  note  is  the  discharge.  Or. 
if  it  could  be  for  a  moment  contended,  that  the  liability  of 
the  principal  to  the  creditor  was  revived  upon  the  non-pay- 
ment of  the  note,  when  due,  the  same  consequence  would 
result  as  before,  tliat  the  principal  might  be  compelled  to 
pay  twice  over. 

A  creditor,  therefore,  taking  such  a  note,  puts  himself  in 
a  much  woi-se  situation  than  he  was  before  ;  as  he  has  only 
one  person  to  look  to  for  payment,  instead  of  two ;  and  a 
surety  is  enabled  to  practice  this  fraud,  that  he  may  recover 
from  the  principal,  as  for  money  paid  to  his  use,  and  yet 
never  pay  a  shilling. 

But  upon  the  general  principles  which  govern  the  law  of 
principal   and  surety ;  aud  upon  the  decisions  in  ex  parte 
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Smith,  and  ex  parte  CHffwd,  there  seem  no  grounds  for  con- 
cluding that  a  creditor,  taking  a  promissory  note  from  a 
surety,  for  the  debt  of  the  principal,  thereby  discharges  the 
principal,  before  payment.  Why  should  he?  The  princi- 
pal is  not  in  any  manner  damnified  thereby,  or  placed  in  a 
worse  situation ;  and  if  the  principal  be  not  discharged,  then 
there  is  an  end  of  the  case ;  for  if  the  decision  in  Barclay  v. 
Oooch  is  correct,  the  discharge  of  the  principal  as  to  the 
creditor,  is  a  necessary  consequence  of  his  liability  to  the 
surety. 

Upon  the  whole,  it  seems  that  the  decision  in  Barclay 
V.  Gooch,  to  the  extent  to  which  it  is  there  carried,  cannot 
stand,  without  leading  to  divers  contradictions  and  incon- 
veniences, and  conflicting  with  other  cases  that  appear  to  be 
founded  upon  sounder  principles  of  law. 


APPENDIX.  389 

No.  X. 

Paisley  and  another,  versus  Freeman. 

3.  T.  E.  51. 

This  was  an  action  in  the  nature  of  a  writ  of  deceit ;  to 
which  the  defendant  pleaded  the  general  issue.  And  after 
a  verdict  for  the  plaintiffs  on  the  third  count,  a  motion  was 
made  in  arrest  of  judgment. 

The  third  count  was  in  substance  as  follows:  "And 
whereas  also  the  defendant,  afterward,  to  wit,  on,  &c.,  at, 
<fec.,  further  intending  to  deceive  and  defraud  the  plaintiffs, 
did  wrongfully  and  deceitfully  encourage  and  persuade  the 
plaintiffs,  to  sell  and  deliver  to  the  said  John  Ghirstopher 
Falch,  divers  other  goods,  &c.,  of  great  value,  &c.,  upon 
trust  and  credit ;  and  did  for  that  purpose,  then  and  there 
falsely,  deceitfully  and  fraudulently,  assert  and  affirm  to  the 
said  plaintiffs,  John  Paisley  and  Edward,  that  the  said  John 
Christopher  then  and  there  was  a  person  safely  to  be  trusted 
and  given  credit  to  in  that  respect :  and  did  thereby  falsely, 
fraudulently  and  deceitfully,  cause  and  procure  the  plain- 
tiffs to  sell  and  deliver  the  last-mentioned  goods,  Ac,  upon 
trust  and  credit,  to  the  said  John  Ohristopher  ;  and  in  fact 
they  the  plaintiffs,  confiding  in  and  giving  credit  to  the  said 
last-mentioned  assertion  and  affirmation  of  the  defendant, 
and  believing  the  same  to  be  true,  and  not  knowing  the 
contrary  thereof,  did  afterward,  to  wit,  on,  <fec.,  at,  &c.,  sell 
.'lud  deliver  the  said  last-mentioned  goods,  &c.,  upon  trust 
and  credit,  to  the  said  John  Christopher  ;  whereas,  in  truth 
:ind  in  fact,  at  the  time  of  the  defendant's  making  his  said 
last-mentioned  assertion  and  affirmation,  the  said  John 
Christopher  was  not  then  and  there  a  person  safely  to  be 
trusted  and  given  credit  to  in  that  respect,  and  the  defend- 
ant well  knew  the  same,  to  wit,  at,  &c.  And  the  plaintiffs 
further  say,  that  the  said  John  Christopher  hath  not,  nor 
hath  anybody  on  his  behalf,  paid  to  the  plaintiffs,  or  either 
of  them,  the  said  sum,   &c.,  for  the  last-mentioned  goods, 
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&c. ;  but  oil  the  contrary  the  said  John  Ohristo'pher  then  was, 
and  still  is,  wholly  unable  to  pay  the  said  sum  of  money 
last-mentioned,  or  any  part  thereof,  to  the  plaintiffs,  to  wit, 
at,  &c.  ;  and  the  plaintiffs  aver  that  the  defendant  falsely 
and  fraudulently  deceived  them  in  this,  that  at  the  time  of 
his  making  his  said  last-mentioned  assertion  and  affirmation, 
the  said  John  Christopher  was  not  a  person  safely  to  be 
trusted,  or  given  credit  to  in  that  respect  as  aforesaid,  and 
the  defendant  well  knew  the  same,  to  wit,  at,  &c.  ;  by  reason 
of  which  said  last-mentioned  false,  fraudulent  and  deceitful 
assertion  and  affirmation  of  the  defendant,  the  plaintiffs 
have  been  deceived  and  imposed  upon,  and  have  wholly  lost 
the  said  last-mentioned  goods,  wares  and  merchandise,  and 
the  value  thereof,  to  wit,'  at,  &c.,  to  the  damage,"  &c. 

Application  was  made  for  a  new  trial,  which,  after  argu- 
ment, was  refused  ;  and  then  this  motion  in  arrest  of  judg- 
ment. Wood  argued  for  the  plaintiffs,  and  Russell  for  the 
defendant,  in  the  last  term  ;  but,  as  the  coui-t  went  so  fully 
into  this  subject  in  giving  their  opinion,  it  is  unnecessary  to 
give  the  arguments  of  the  bar. 

Grose,  J. — "  Upon  the  face  of  this  count  in  the  declara- 
tion, no  privity  of  contract  is  stated  between  the  parties. 
No  consideration  arises  to  the  defendant ;  and  he  is  in  no 
situation  in  which  the  law  considers  him  in  any  trust,  or  in 
which  it  demands  from  him  any  account  of  the  credit  of 
Falch.  He  appears  not  to  be  interested  in  any  transaction 
betvveen  the  plaintiffs  and  Falch,  nor  to  have  colluded  with 
them  ;  but  he  knowingly  asserted  a  falsehood,  by  saying 
that  Falch  might  be  safeJy  intrusted  with  the  goods,  and 
given  credit  to,  for  the  purpose  of  inducing  the  plaintiffs  to 
trust  him  with  them,  by  which  the  plaintiffs  lost  the  value 
of  the  goods.  Then  this  is  an  action  against  the  defendant 
for  making  a  false  affirmation,  or  telling  a  lie,  respecting  the 
credit  of  a  third  person,  with  intent  to  deceive,  by  which 
the  third  person  was  damnified  ;  and  for  the  damages  suf- 
fered, the  plaintiffs  contend  that  the  defendant  is  answerable 
in  an  action  upon  the  case.     It  is  admitted  that  the  action 
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is  new  in  point  of  precedent,  but  it  is  insisted  that  the  law 
recognizes  principles  on  which  it  may  be  supported.     The 
principle  on  which  it  is  contended  to  lie  is,  that  wherever 
deceit  or  falsehood  is  practiced  to  the  detriment  of  another, 
the  law  will  give  redress.     This  proposition  I  controvert ; 
and  shall  endeavor  to  show,  that  in  every  case  where  deceit 
or  falsehood  is  practiced  to  the  detriment  of  another,  the 
law  will  not  give  redress  ;  and  I  say  that  by  the  law  as  it 
now  stands,  no  action  lies  against  any  person  standing  in  the 
predicament  of  this  defendant,  for  the  false  affirmation  stated 
in  the  declaration.     If  the  action  can  be  supported,  it  must 
be  upon  the  ground  that  there  exists  in  this  case,  what  the 
law  deems  damnum  cum  injuria.     If  it  does,   I  admit  that 
the  action  lies ;  and  I  admit  that  upon  the  verdict  found, 
the  plaintiffs  appear  to  have  been  damnified.     But  whether 
there  has  been  injuria,  a  wrong,  a  tort,  for  which  an  action 
lies,  is  matter  of  law.     The  tort  complained  of  is  the  false 
affirmation  made  with  intent  to  deceive  ;  and  it  is  said  to  be 
an  action  upon  the  case  analogous  to  the  old  writ  of  deceit. 
"When  this  was  first  argued  at  the  bar,  on  the  motion  for  a 
new  trial.  I  confess  I  thought  it  reasonable  that  the  action 
should  lie ;  but  on  looking  into  the  old  books  for  cases  in 
which  the  old  action  of  deceit  has  been  maintained  upon  the 
false  affirmation  of  the  defendant,  I  have  changed  my  opin- 
ion.    The  cases  on  this  head  are  brought  together  in  Bro. 
Tit.  Deceit,  PL   29,  and  in  Fitz.  Abr.     I  have  likewise 
looked  in  Danvers,  Kitchins,  and  Oomyns,  and  I  have  not 
met  with  any  case  of  an  action  upon  a  false  affirmation,  ex- 
cept against  a  party  to  a  contract ;  and  where  there  is  a 
promise,    either  express  or  implied,  that  the   fact  is   true 
which  is  misrepresented ;  and  no  other  case  has  been  cited 
at  the  bar.     Then  if  no  such  case  has  ever  existed,  it  fur- 
nishes a  strong  olijection  against  the  action,  which  is  brought 
for  the  first  time  for  a  supposed  injury,  which  has  been  daily 
committed  for  cchtUries  past ;  for  I  believe  there  has  been 
no  time  wldn  men  have  not  been  constantly  damnified  by 
the  fraudulent  misi'epresentations  of  others;  and  if  such  an 


392  APPENDIX. 

I 

Paisley  y.  Freeman. 

action  would  have  lain,  there  certainly  has  been,  and  will  be, 
a  plentiful  source  of  litigation,  of  which  the  public  are  not 
hitherto  aware. 

"  A  variety  of  cases  may  be  put ;  suppose  a  man  recom- 
mends an  estate  to  another,  as  knowing  it  to  be  of  greater 
value  than  it  is  ;  when  the  purchaser  has  bought  it,  he  dis- 
covers the  defect,  and  sells  the  estate  for  less  than  he  gave  ; 
why  may  not  an  action  be  brought  for  the  loss  upon  any 
piinciple  that  will  support  this  action ?  And  yet  such  an 
action  has  never  been  attempted.  Or,  suppose  a  person  pre- 
sent at  a  sale  of  a  horse, asserts  that  he  was  his  own  horse, 
and  that  he  knows  him  to  be  sound  and  sure-footed,  when 
in  fact  the  horse  is  neither  one  nor  the  other  ;  according  to 
the  principle  contended  by  the  plaintiffs,  an  action  lies 
against  the  person  uresent  as  well  as  the  seller,  and  the  pur- 
chaser has  two  securities.  And  even  in  this  very  case,  if 
the  action  lies,  the  plaintiffs  will  stand  in  a  peculiarly  for- 
tunate predicament,  for  they  will  then  have  the  responsibil- 
ity both  of  Falch  and  the  defendant.  And  they  will  be  in 
a  better  situation  than  they  would  have  been  if,  in  the  con- 
versation that  passed  between  them  and  the  defendant,  instead 
of  asserting  that  Falch  might  safely  be  trusted,  the  defend- 
ant had  said,  '  If  he  do  not  pay  for  the  goods  I  will,'  for 
then  undoubtedly  an  action  would  not  have  lain  against  the 
defendant.  Other  and  stronger  cases  may  be  put  of  actions 
that  must  necessai'ily  spring  out  of  any  principle  upon 
which  this  can  be  supported,  and  yet  which  were  never 
thought  of  till  the  present  action  was  brought.  UJ)on  what 
principle  is  this  act  said  to  he  injury  ?  The  plaintiffs  say, 
on  the  ground  that  when  the  question  was  asked,  the  defend- 
ant was  bound  to  tell  the  truth.  There  are  cases,  I  admit, 
where  a  man  is  bound  not  to  misrepresent,  but  to  tell  the 
truth ;  but  no  such  case  has  been  cited,  except  in  the  case 
of  contracts  ;  and  all  the  cases  of  deceit  for  misinformation 
may,  it  seems  to  me,  be  turned  into  actions  of  assumpsit. 
And  so  far  from  a  person  being  bound  in  a  case  like  the 
present  to  tell  the  truth,  the  books  supply  me  with  a  variety 
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ol"  cases  iu  which  even  the  contracting  party  is  not  liable  for 
a  misrepresentation. 

There  are  cases  of  two  sorts,  in  which,  though  a  man  be 
deceived,  he  can  maintain  no  action.  The  first  class  of  cases, 
(though  not  analogous  to  the  present)  is,  where  the  affirma- 
tion is,  that  the  thing  sold  has  not  a  defect  which  is  a  visible 
one  :  there  the  imposition,  the  fraudulent  intent,  is  admitted, 
but  it  is  no  tort.  The  second  head  of  cases  is,  where  the 
affirmation  is  (what  is  called  in  some  of  the  books)  a  nude 
iisserlion  :  such  as  the  party  deceived  may  exercise  his  own 
judgment  upon  ;  and  where  it  is  a  matter  of  opinion,  where 
he  nia}'  make  inquiries  into  the  truth  of  the  assertion  ;  and 
it  becomes  his  own  fault  from  laches  that  he  is  deceived.  1 
Ro.  Arb.  101.  Yelv.  20.  1  Sid.  146.  Cro.  Jac.  386.  Baylt/ 
V.  Jlo-rel.  In  Harvey  v.  Young,  {Yelv.  20.)  J.  iS.  who  had 
a  term  for  years,  affirmed  to  J.  D.  that  the  term  was  worth 
150^.  to  be  sold,  upon  which  J.  D.  gave  150^.  and  after- 
ward could  not  get  more  than  100^.  fcir  it,  and  then  brought 
his  action  ;  and  it  was  alleged  that  this  matter  did  not 
prove  any  fraud,  for  it  was  only  a  naked  assertion  that  the 
term  was  worth  so  much,  and  it  was  the  plaintifi''s  folly  to 
give  credit  to  such  assertion.  But  if  the  defendant  had 
warranted  the  term  to  be  of  such  a  value  to  be  sold,  and 
upon  that  the  plaintiff  bad  bought  it,  it  would  have  been 
otherwise  ;  for  the  warranty  given  by  the  defendant  is  a 
matter  to  induce  confidence  and  trust  in  the  plaintiff.  This 
case,  and  the  p:issage  in  1  Ro.  Abr.  101,  are  recognized  in 
1  Sid.  146.  How  then  are  the  cases  ?  None  exist  in  which 
such  an  action  as  the  present  has  been  brought;  none,  in 
which  any  principle  applicable  to  the  present  case  has 
been  laid  down  to  prove  that  it  will  lie  ;  not  even 
a  dictum.  But  from  the  cases  cited,  some  principle 
may  be  extracted  to  show  that  it  cannot  be  sustained  : 
1st  :  That  what  is  fraud,  which  will  support  an  action 
is  matter  of  law.  2dly.  That  in  every  case  of  a  fraud- 
ulent misrepresentation,  attended  with  damage,  an  action 
will  not  lie,  even  between  contracting  parties.  3dly.  That  if 
50 
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the  assertion  be  a  nude  assertion,  it  is  that  sort  of  misrepre- 
sentation, the  truth  of  which  does  not  lie  merely  in  the 
knowledge  of  the  defendant,  but  may  be  inquired  into,  and 
the  plaintiff  is  bound  so  to  do ;  and  he  cannot  recover  a  dam- 
age which  he  has  suffered  by  his  laches.  Then  let  us  con- 
sider how  far  the  facts  of  the  case  come  within  the  last  of 
these  principles.  The  misrepresentation  stated  in  the  de- 
claration, is  respecting  the  credit  of  Falch  ;  the  defendants 
asserted  that  the  plaintiffs  might  safely  give  him  credit ; 
but  credit  to  which  a  man  is  entitled  is  matter  of  judgment 
and  opinion,  on  which  different  men  might  form  different 
opinions,  and  upon  which  the  plaintiffs  might  form  their 
own  :' to  mislead  which,  no  fact  to  prove  the  good  credit 
of  Falch  is  falsely  asserted.  It  seems  to  me,  therefore,  that 
any  assertion  relative  to  credit,  especially  where  the  party 
making  it  has  no  interest,  nor  is  in  any  collusion  with  the 
person  respecting  whose  credit  the  assertion  is  made,  is  like 
the  case  in  Yelverton,  respecting  the  value  of  the  term. 
But  at  any  rate  it  is  not  an  assertion  of  a  fact  peculiarly  in 
the  knowledge  of  the  defendant.  Whether  Falch  deserved 
credit,  depended  on  the  opinion  of  many;  for  credit  exists  on 
a  good  opinion  of  many.  Respecting  this,  the  plaintiffs  might 
have  inquired  of  others,  who  knew  as  much  as  the  defend- 
ant, without  taking  pains  to  satisfy  themselves  that  that  as- 
sertion was  founded  in  fact,  as  in  those  of  Bayly  v.  Merrel. 
I  am  therefore  of  opinion  that  this  action  is  as  novel  in  prin- 
ciple, as  it  is  precedent,  that  it  is  against  the  principles  to 
be  collected  from  analogous  cases,  and  consequently  that  it 
cannot  be  maintained." 

Buller,  J. — "  The  foundation  of  this  action  is  fraud  and 
deceit  in  the  defendant,  and  damage  to  the  plaintiffs  ;  and  the 
question  is — whether  an  action  thus  founded  can  be  sus- 
tained in  a  court  of  law?  Fraud  without  damage,  or  dam- 
age without  fraud,  gives  no  cause  of  action  ;  but  where  these 
two  concur,  an  action  lies.  Per  Croke,  J.  3  Bulst.  97.  But 
it  is  contended  that  this  was  a  bare  naked  lie  ;  that  as  no 
collusion  with  Falch  is  charged,  it  does  not  amount  to  a 
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fraud  ;  and  if  there  were  any  fraud,  the  nature  of  it  is  not 
stated.  And  it  was  supposed  by  the  counsel  who  originally 
made  the  motion,  that  no  action  could  be  maintained,  unless 
the  defendant,  who  made  this  false  assertion,  had  an  interest 
in  so  doing.  I  agree,  that  an  action  cannot  be  supported 
for  telling  a  bare  naked  lie  :  but  that  I  define  to  be,  saying 
a  thing  which  is  false,  knowing  or  not  knowing  it  to  be  so, 
and  without  any  design  to  injure,  cheat,  or  deceive  another 
person.  Every  cheat  comprehends  a  lie ;  but  a  deceit  is 
more  than  a  lie,  on  account  of  the  view  with  which  it  is  prac- 
ticed, its  being  coupled  with  some  dealing,  and  the  injury 
which  it  is  calculated  to  occasion,  and  does  occasion,  to 
another  person.  Deceit  is  a  very  extensive  head  in  the 
law,  and  it  will  be  proper  to  take  a  short  view  of  some  of 
the  cases  which  have  existed  on  the  subject,  to  see  how  far 
the  courts  have  gone,  anol  what  are  the  principles  upon 
which  they  have  decided.  I  lay  out  of  the  question  the 
case  in  2  Cro.  196,  and  all  other  cases  which  relate  to  free- 
hold interests  in  lands,  for  they  go  on  the  special  reason  that 
the  seller  cannot  have  them  without  title,  and  the  buyer  is 
at  his  i)eril  to  see  it.  But  the  cases  cited  on  the  part  of  the 
defendant,  deserving  notice,  are  Yelv.  20.  Carth.  90.  Salk.  210. 
The  first  of  these  has  been  fully  stated  by  my  brother  Grose  ; 
but  it  is  to  be  observed  that  the  book  does  not  afiect  to  give 
the  reasons  on  which  the  court  delivered  their  judgment, 
but  it  is  a  case  quoted  by  counsel  at  the  bar,  who  mentions 
what  was  alleged  by  counsel  in  the  other  case.  If  the  court 
went  on  a  distinction  between  the  words  warranty  and 
affirmation,  the  case  is  not  law  ;  for  it  was  rightly  held  by 
Bolt,  Ch.  J.  in  the  subsequent  cases,  and  has  been  uniformly 
adopted  ever  since,  that  an  affirmation  at  the  time  of  a  sale, 
is  a  warranty,  provided  it  appear  on  evidence  to  have  been 
so  intended.  But  the  true  ground  of  that  determination 
was,  that  the  assertion  was  of  mere  matter  of  judgment  and 
opinion  ;  of  a  matter  of  which  the  defendant  had  no  par- 
ticular knowledge,  but  of  which  many  men  will  be  of  many 
minds,  and  which  is  often  governed  by  whim  and  caprice. 
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Judgment  and  opinion,  in  such  case,  implies  no  knowledge. 
And  here  this  case  differs  materially  from  that  in  Yelver- 
ton :  my  brother  Grose  considers  this  assertion  as  a  mere 
matter  of  opinion  only,  but  I  differ  from  him  in  that  respect. 
For  it  is  stated  on  this  record  that  the  defendant  knew  that 
the  fact  was  false  :  the  case  in  Yelv.  admits,  that  if  there 
had  been  fraud,  it  would  have  been  otherwise.  The  case  of 
Crosse  v.  Gardner,  Oarth.  90,  was  upon  an  affirmation  that 
oxen,  which  the  defendant  had  in  his  possession,  and  sold 
to  the  plaintiff,  were  his,  when  in  tnith  they  belonged  to 
another  person.  The  objection  against  the  action  was,  that 
the  declaration  neither  stated  that  the  defendant  deceitfully 
sold  them,  or  that  he  knew  them  to  be  the  property  of  an- 
other man  ;  and  a  man  may  be  mistaken  in  his  property  and 
right  to  a  thing,  without  any  fraud  or  ill  intent.  Ex  con- 
cessio,  therefore,  if  there  were'fraud  or  deceit,  the  action 
would  lie  ;  and  knowledge  of  the  falsehood  of  the  thing  as- 
serted is  fraud  and  deceit.  But  notwithstanding  these  ob- 
jections, the  court  held  that  the  action  lay,  because  the 
plaintiff  had  no  means  of  knowing  to  whom  the  property 
belonged,  but  by  the  possession.  And  in  Cro.  Jac.  474, 
it  was  held  that  affirmiugthem  to  be  his,  knowing  them  to 
be  a  stranger's  is  the  offense  and  cause  of  action.  The  case  of 
Madeira  v.  StoughtOn,  Salk.  210,  in  the  point  of  decision  is 
the  same  as  Crosse  v.  Gardner,  but  there  is  an  obiter  dictum 
of  Holt,  Ch.  J.  that  where  the  seller  of  a  personal  thing 
is  out  of  possession,  it  is  otherwise,  for  there  may  be  room 
to  question  the  seller's  title,  and  caveat  emptor,  in  such  case 
to  have  an  express  warranty,  or  a  good  title.  This  distinc- 
tion by  ffolt  is  not  mentioned  by  Lord  Baym.  593,  who  re- 
ports the  same  case,  and  if  an  affirmation  at  the  time  of  sale 
1)0  a  warranty,  I  cannot  find  a  distinction  between  the  ven- 
dor's being  in  or  out  of  possession."  The  thing  is  bought 
of'  hira,  and  in  consequence  of  his  assertion  ;  and  if  there 
be  any  difference,  it  seems  to  me  that  the  case  is  strongest 
.•'gainst  the  vendor  when  he  is  out  of  possession,  because 
then  the  vendee  has  nothing  but  the  warranty  to  rely  on. 
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These  cases,  then,  are  so  far  from  being  authorities  against 
the  present  action,  that  they  show  that,  if  there  be  fraud  or 
deceit,  the  action  will  lie  ;  and  that  knowledge  of  the  false- 
hood of  the  thing  asserted,  is  fraud  and  deceit.  Collusion 
then  is  not  necessary  to  constitute  fraud.  In  the  case  of  a 
conspiracy,  there  must  be  a  collusion  between  two  or  more 
to  support  an  indictment ;  but  if  one  man  alone  be  guilty 
of  an  offense,  which,  if  practiced  by  two,  would  be  the 
subject  of  an  indictment  for  conspiracy,  he  is  civilly  liable 
iu  an  action  for  reparation  of  damages  at  the  suit  of  the  per- 
son injured.  That  knowledge  of  the  falsehood  of  the  thing 
asserted  constitutes  fraud,  though  there  be  no  collusion, 
is  further  proved  by  the  case  of  Risney  v.  Selby,  Salk.  211. 
where  upon  a  treaty  for  the  purchase  of  a  house,  the  de- 
fendant fraudulently  afllirmed  that  the  rent  was  30?.  per  an- 
num, when  it  was  only  20Z.  per  annum,  and  the  plaintiff 
had  his  judgment ;  for  the  value  of  the  rent  is  a  matter 
which  lies  in  the  private  knowledge  of  the  landlord  and 
tenant,  and  if  they  affirm  the  rent  to  be  more  than  it  is,  the 
purchaser  is  cheated,  and  ought  to  have  a  remedy  for  it. 
No  collusion  was  there  stated,  nor  does  it  appear  that  the 
tenant  was  ever  asked  a  question  about  the  rent,  and  yet  the 
purchaser  might  have  applied  to  him  for  information  ;  but 
the  judgment  proceeded  wholly  upon  the  ground  that  the 
defendant  knew  that  what  he  asserted  was  false.  And  by 
the  words  of  the  book,  it  seems  that  if  the  tenant  had  said 
the  same  thing,  he  also  would  have  been  liable  to  an  action. 
If  so,  what  would  be  an  answer  to  the  objection,  that  the 
defendant  in  this  case  had  no  interest  in  the  assertion 
which  he  made.  But  I  shall  not  leave  this  point  on  the 
dictum  or  inference  which  may  be  collected  from  that  case. 
If  A.  by  fraud  and  deceit  cheat  B.  out  of  1,000?.  it 
makes  no  difference  to  B.  whether  A.  or  any  other  person 
pocket  that  1,000?.  He  has  lost  his  money,  and  if  he  can 
fix  fraud  upon  A.  reason  seems  to  say  that  he  has  a  right  to 
seek  satisfaction  against  him.  Authorities  are  not  wanting 
on  this  point :   1  Roll  Abr.  91.  pi.  7.    If  the  vendor  affirm 
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that  the  goods  are  the  goods  of  a  stranger,  his  friend, 
and  that  he  had  authority  from  him  to  sell  them, 
and  upon  that  B.  buy  them,  when  in  truth  they  are  the 
goods  of  another,  yet  if  he  sell  them  fraudulently  and 
falsely  on  this  pretence  of  authority,  though  he  do  not  war- 
rant them,  and  though  it  be  not  averred  that  he  sold  them 
knowing  them  to  be  the  goods  of  the  stranger,  yet  B.  shall 
have  an  action  for  this  deceit.  It  is  not  clear  from  this  case, 
whether  the  fraud  consisted  in  having  no  authority  from 
his  friend,  or  in  knowing^  that  the  goods  belonged  to  another 
person  ;  what  is  said  at  the  end  of  the  case  only  proves  that 
falsely  and  fraudulently  are  equivalent  to  knowingly.  If  the 
first  were  the  fact  in  the  case,  namely,  that  he  had  no  au- 
thority, the  case  does  not  apply  to  this  point :  but  if  he  had 
authority  from  his  friend,  whatever  the  goods  were  sold 
for  his  friend  was  entitled  to,  and  he  had  no  interest  in  them. 
But  however  that  might  be,  the  next  case  admits  of  no 
doubt.  For  in  1  Roll.  Ahr.  100.  pi.  1,  it  was  held,  that  if 
a  man  acknowledge  a  fine  in  my  name,  or  .acknowledge  a 
judgment  in  an  action  in  my  name  of  my  land,  this  shall 
bind  me  for  ever  ;  and  therefore  I  may  have  a  writ  of  de- 
ceit against  him  who  acknowledged  it.  So  if  a  man  ac- 
knowledge a  recognizance,  statute-merchant,  or  staple,  there 
is  no  foundation  for  supposing  that,  in  that  case,  the  person 
acknowledging  the  fine  or  judgment  was  the  same  person  to 
whom  it  was  so  acknowledged.  If  that  had  been  necessary, 
it  would  have  been  so  stated  ;  but  if  it  were  not,  he  who 
acknowledged  the  (me  had  no  interest  in  it. 

"  Again,  in  (1  Roll.  Ahr.  95.  1,  25),  it  is  said,  if  my 
servant  lease  my  land  to  another  for  years,  reserving  a  rent 
to  me,  and  to  persuade  the  lessee  to  accept  it,  he  promise 
that  he  shall  enjoy  the  land  without  incumbrances  ;  if  the 
land  be  incumbered,  &c.  the  lessee  may  have  an  action  on 
the  case  against  my  servant,  because  he  made  an  express 
warranty.  Here  then  is  a  case  in  which  the  party  had  no 
interest  whatever.  The  same  case  is  reported  in  Cro.  Jac. 
425,  but  no  notice  is  taken  of  this  point,  probably  because 
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the  reporter  thought  it  immaterial  whether  the  warranty  be 
by  the  master  or  servant.  And  it  the  warranty  be  made  at 
the  time  of  the  sale,  or  before  the  sale,  and  the  sale  is  upon 
the  faith  of  the  warranty,  I  can  see  no  distinction  between 
the  cases.  The  gist  of  the  action  is  fraud  and  deceit,  and 
if  that  fraud  and  deceit  can  be  fixed  by  evidence  on  one 
who  had  no  interest  in  his  iniquity,  it  proves  his  malice  to 
be  the  greater.  But  it  was  objected  to  this  declaration,  that 
if  there  were  any  fraud,  the  nature  of  it  is  not  stated ;  to 
this  the  declaration  itself  is  so  direct  an  answer,  that  the 
case  admits  of  no  other.  The  fraud  is,  that  the  defendant 
procured  the  plaintiffs  to  sell  goods  on  credit  to  one  whom 
they  would  not  otherwise  have  trusted,  by  asserting  that 
which  he  knew  to  be  false.  Here  then  is  the  fraud,  and  the 
means  by  which  it  was  committed  ;  and  it  was  done  with  a 
view  to  enrich  Falch,  by  impoverishing  the  plaintiffs,  or,  in 
other  words,  by  cheating  the  plaintiffs  out  of  their  goods. 
The  cases  which  I  have  stated,  and  8id.  146,  and  1  Keb. 
522,  prove  that  the  declaration  states  more  than  is  necessary; 
for  fraudulenter  without  sciens  or  sciens  without  fraudu- 
lenter,  would  be  sufficient  to  support  the  action.  But,  as 
Mr.  J.  Twisden  said  in  that  case,  the  fraud  must  be  proved. 
The  assertion  alone  will  not  maintain  the  action,  but  the 
plaintiff  must  go  ou  to  prove  that  it  was  false,  and  that  the 
defendant  knew  it  to  be  so  ;  by  what  means  that  proof  is  to 
be  made  out  in  evidence  need  not  be  stated  in  the  declara- 
tion. Some  general  arguments  were  urged  at  the  bar,  to 
show  that  mischiefs  and  inconveniences  would  arise  if  this 
action  were  sustained;  for  if  a  man,  who  is  asked  a  question 
respecting  another's  responsibility,  hesitate,  or  is  silent,  he 
blasts  the  character  of  the  tradesman  ;  and  if  he  says  that 
he  is  insolvent,  he  may  not  be  able  to  prove  it.  But  let  us 
see  what  is  contended  for ;  it  is  nothing  less  than  that  a 
man  may  assert  that  which  he  knows  to  be  false,  and  thereby 
do  an  everlasting  injury  to  his  neighbor,  and  yet  not  be 
answerable  for  it.  This  is  as  repugnant  to  law  as  it  is  to 
morality. 
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"  Then  it  is  said,  that  the  plaintiff  had  no  right  to  ask 
the  question  of  the  defendant.  But  I  do  not  agree  in  that ; 
for  the  plaintiff  had  an  interest  in  knowing  what  the  credit 
of  Falch  was.  It  was  not  the  inquiry  of  idle  curiosity,  but 
it  was  to  govern  a  very  extensive  concern.  The  defendant 
undoubtedly  had  his  option  to  give  an  answer  to  the 
question  or  not ;  but  if  he  gave  none,  or  said  he  did  not 
know,  it  is  impossible  for  any  court  of  justice  to  adopt  the 
possible  infei-eiices  of  a  suspicious  mind  as  a  ground  for 
grave  judgment.  All  that  is  required  of  a  person  in  the 
defendant's  situatii)n  is,  that  he  shall  give  no  answer,  or  that 
if  he  do,  he  shall  answer  according  to  the  truth,  as  far  as 
he  knows.  The  reasoning  in  the  case  of  Coggs  v.  Barnard, 
which  was  cited  by  the  plaintiff's  counsel,  is,  I  think,  very 
applicable  to  this  part  of  the  case.  If  the  answer  imports 
insolvency,  it  is  not  necessary  that  the  defendant  should  be 
able  to  prove  that  insolvency  to  a  jury;  for  the  law  protects 
a  man  in  giving  that  answer,  if  he  does  it  in  confidence,  and 
without  malice.  No  action  can  be  maintained  against  him 
for  giving  such  an  answer,  unless  express  malice  can  be 
proved.  From  the  circumstance  of  the  law  giving  that 
protection,  it  seems  to  follow,  as  a  necessary  consequence, 
that  the  law  not  only  gives  sanction  to  the  question,  but 
requires  that,  if  it  be  answered  at  all,  it  shall  be  answered 
honestly.  There  is  a  case  in  the  books,  which,  though  not 
much  to  be  relied  on,  yet  serves  to  show  that  this  kind  of 
conduct  has  never  been  thought  innocent  in  Westminster 
Hall.  In  R.  v.  Gunston,  1  Str.  583,  the  defendant  was 
indicted  for  pretending  that  a  person  of  no  reputation  was 
Sir  J.  Thornicrqft,  whereby  the  prosecutor  was  induced  to 
trust  him  ;  and  the  court  refused  to  grant  a  certiorari, 
unless  a  special  ground  were  laid  for  it.  If  the  assertion 
in  that  case  had  been  wholly  innocent,  the  court  would  not 
have  hesitated  a  moment.  How  indeed  an  indictment  could 
be  maintained  for  that,  I  do  not  well  understand  ;  nor  have  I 
learned  what  became  of  it.  The  objection  to  the  indictment 
is,  that  it  was  merely  a  private  injury  ;  but  that  is  no  answer  to 
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an  action.  And  if  a  man  will  wickedly  assert  that  which  he 
knows  to  be  false,  and  thereby  draw  his  neighbor  into  a 
heavy  loss,  even  though  it  be  under  the  specious  pretence 
of  serving  his  friend,  I  say  av^is  talibtis  istis  non  jura  sub- 
serviuitt." 

Ashhurst,  J.  and  Lord  Kenyan,  Ch.  J.  concurred  with 
Buller,  J.  that  the  present  action  will  lie.  But  as  the 
grounds  of  their  decisions  are  all  to  be  found  in  the  above 
very  able  and  elaborate  opinion  of  the  latter,  it  is  not 
necessary  to  state  them. 
51 
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2  B.  E.  92. 

This  was  an  action  on  the  case  for  making  a  false  repre- 
sentation of  another's  credit. 

The  declaration  stated  that  the  plaintiff,  at  the  time  of 
making  the  several/afee,  &c.  representations  after-mentioned, 
was  an  Ironmonger  cariying  on  his  trade,  and  that  the 
defendant  before  the  said  time,  &c.  had  recommended  one 
(r.  F.  Robertson  to  deal  with  the  plaintiff,  in  the  way  of  his 
trade  :  and  thereupon,  just  before  the  making  of  the  false 
representation,  &c.  J.  H.  the  younger,  the  son  of  the 
plaintiff,  had,  on  his  behalf,  applied  to  the  defendant,  to 
inquire  of  him  as  to  the  safety  of  giving  credit  to  the  said 
Robertson  ;  yet  the  defendant,  well  knowing  the  premises, 
but  contriving  and  intending  to  injure  the  plaintiff,  and  to 
induce  him  to  give  credit  to  Robertson,  falsely  represented 
to  the  said  J.  H.  the  younger,  "that  the  plaintiff  would  be 
perfectly  safe  in  giving  credit  to  the  said  Robertson  ;  as  he 
(the  defendant)  knew,  that  she  {Robertson)  was  then  in 
possession  of  considerable  property,  by  the  death  of  her 
mother,  and  was  in  expectation  of  a  much  greater  by  the 
death  of  her  grandfather,  who  had  been  bed-ridden  a  con- 
siderable time."  It  also  averred,  that  the  defendant  falsely 
represented  to  one  Joseph  Haycraft,  who  had  applied  to 
him  on  behalf  of  the  plaintiff,  in  order  to  inquire  whether 
the  plaintiff  might  trust  the  said  Robertson,  "That  she 
(Robertson)  was  a  lady  of  great  fortune,  and  much  greater 
expectations ;  and  that  he,  (the  defendant)  knew  that  the 
plaintiff  might  credit  her  (Robertson)  to  any  amount  with 
perfect  safety.  It  also  laid  other  expressions  to  the  same 
effect,  and  particularly  concerning  Robertson's  relationship 
to  certain  persons  of  note  ;  and  then  averred,  that  by 
means  of  the  said  several  false  representations  of  the 
defendant,  the  plaintiff  confiding  therein|  gave  credit  to 
Robertson  for  divers  goods,  &c.  sold  and  delivered  to  her, 
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to  the  amount  of  485Z. ;  and  then  concluded,  that  in  fact, 
at  the  time  of  the  said  several  false  representations,  it  was 
not  safe  to  give  credit  to  Robertson,  and  that  she  was  not 
in  possession  of  considerable  property,  &c.  nor  in  expecta- 
tion of  greater,  and  so  negativing  all  the  other  representa- 
tions of  the  defendant  ;  (but  not  alleging  that  the  defend- 
ant knew  them  to  be  false  at  the  time),  but  on  the  contrary, 
that  Robertson  was  then  wholly  unworthy  of  credit,  and 
not  fit  to  be  trusted,  &c.  ;  and  that  the  said  sum  of  485Z. 
was  still  due  to  the  plaintiff,  who,  by  means  of.  the  several 
premises  was  likely  to  lose  the  same.  There  were  other 
counts  laying  the  representations  difi'erent  ways. 

At  the  trial  before  Lord  Keyon,  Ch.  J.  at  Guildhall,  the 
representations,  as  stated  in  the  declaration  were  distinctly 
proved  ;  and  one  in  particular  in  which  the  defendant  had 
said,  "  lean  positively  assure  you,  of  my  own  knowledge,  that 
you  may  credit  Miss  R.'  &c.  and  their  falsehood  very  clearly 
shown.  But  it  further  appeared,  that  the  defendant  him- 
self had  been  (in  common  with  a  multitude  of  others)  the 
dupe  of  the  artifices  of  Miss  Robertson,  and  had  himself  a 
firm  belief  in  the  truth  of  his  representations,  at  the  time  he 
made  them. 

The  jury  having  found  a  verdict  for  the  plaintifl",  a  rule 
was  obtained,  calling  upon  him  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had,  ou  the 
ground  that  there  was  no  fc-aud  or  deceit  in  the  defendant 
making  the  representation  in  question  ;  though  he  had  in- 
cautiously averred  that  to  be  within  his  own  knowledge, 
which,  in  strictness,  he  could  not  be  said  to  know,  but  only 
had  reasonable  and  probable  cause  to  believe. 

Ershine  Oarrmv,  Oibbs,  and  Lawes,  showed  cause  against 
the  rule,  and  the  Attorney  General  (the  late  Lord  Ellenbo- 
rough),  Dallas,  Marryalt,  and  Gomyn,  argued  in  support  of 
it.  But  as  similar  arguments  were  used  by  the  judges,  in 
delivering  their  opinions,  it  is  not  necessary  to  repeat  those 
of  the  counsel. 

Lord  Kenyon,  Ch.  J.     "If  there  be  any  doubt  in  this 
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case,  I  should  wish  to  have  it  put  in  such  a  shape  as  to  be 
carried  to  the  denire  resort.  But  not  knowing  how  that  can 
be  done,  I  shall  deliver  the  opinion  which  at  present  I  en- 
tertain upon  the  case.  Here  is  a  tradesman  who  has  suffered  a 
loss  to  a  large  amount,  in  consequence  of  his  having  been 
induced  to  give  credit  to  a  third  person  :  and  by  this  action 
he  calls  on  the  defendant,  through  whose  misrepresentation 
the  loss  was  incurred,  to  make  it'good.  The  plaintiff's  son, 
knowing  nothing  at  the  time  of  Miss  Robertson,  who  had 
been  recommended  to  the  plaintiff,  by  the  defendant,  to 
buy  goods  of  him  in  the  way  of  his  trade, 'makes  the  most 
particular  inquiries  concerning  her  credit,  to  all  which  the 
defendant  answers,  on  several  occasions,  in  the  most  posi- 
tive terms,  that  she  was  a  trustworthy  person  to  his  own 
knowledge.  The  plaintiff's  brother,  npt  satisfied  with  this, 
puts  the  question  expressly  to  the  defendant,  whether  he 
stated  this  upon  hearsay,  or  of  his  own  knowledge,  drawing 
his  attention  therefore  to  the  subject  in  the  most  particular 
manner ;  to  which  the  defendant  again  replies,  '/  can  posi- 
tively assure  you  of  my  own  knowledge,  that  you  may  credit 
Miss  Robertson  to  any  amount  with  safety.^  The  question 
then  is.  Whether  that  representation  were  true  or  false  ?  no 
doubt  it  was  a  gross  falsity.  She  was  not  a  person  to  be 
credited  with  safety,  nor  had  he  any  knowledge  that  she  was 
so  :  and  it  is  a  juggle  to  say  that  the  words,  in  common  par- 
lance, do  not  import  knowledge  in  the  strict  sense  of  it. 
They  were  so  understood  between  the  parties  at  the  time, 
and  the  plaintiff  has  suffered  a  loss  in  consequence  of  it. 
Soon  after  I  came  into  this  court,  the  case  of  Paisley  v. 
Freeman  occurred.  I  had  the  assistance  of  three  very  able 
judges  to  help  me  to  form  my  judgment,  two  of  whom  had 
long  sat  on  the  bench,  and  were  peculiarly  conversant  with 
the  forms  of  actions,  and  they  were  decidedly  of  opinion 
that  the  action  lay,  though  we  had  the  misfortune  to  differ 
from  the  other  judge,  with  whom  I  have  now  the  honor  to 
sit  on  the  bench.  I  indeed  was  not  then  so  well  versed  in 
the  critical  form  of  actions,  but  I  had  endeavored  to  store 
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my  mind  with  established  principles,  and  I  have  learned  that 
laws  were  nevei-  so  well  directed,  as  when  they  were  made 
to  enforce  religious,  moral  and  social  duties  between  man  and 
man  ;  and  I  knew  that  it  was  repugnant  to  all  such  duties  for 
one  man  to  make  false  representations  to  another  to  induce 
him  to  take  measures  which  were  injurious  to  him.  That  case 
has  been  acted  upon  ever  since,  and  has  recently  been  re- 
cognized by  another  decision  of  this  court,  in  which  the 
two  judges  who  have  since  taken  their  seats  on  the  bench 
concurred.  I  am  not  able  to  distinguish  this  case  from  those, 
upon  principle.  The  question  has  nothing  to  do  with  the 
statute  of  frauds.  That  was  meant  to  guard  against  certain 
legal  presumption  of  fraud  arising  out  of  contracts  but  not 
to  indemnify  persons  against  tortuous  acts  and  misrepresen- 
tations, whereby  others  are  deceived  and  injured.  For  a 
series  of  years  since  Paisley  v.  Freeman,  cases  of  this  sort 
have  occurred,  which  have  passed  without  dispute.  And  I 
have  been  led  to  depend  on  that  decision,  acquiesced'  in  so 
long,  and,  as  I  conceived,  no  longer  disputed  by  the  learned 
judge  who  differed  at  first  from  the  rest  of  the  court.  It  is 
said  that  I  imputed  no  fraud  to  this  defendant  at  the  trial. 
It  is  true  that  I  used  no  hard  words,  because  the  case  did  not 
call  for  them.  It  was  enough  to  state  that  the  case  rested 
on  this,  that  the  defendant  affirmed  that  to  be  true  within  his 
own  knowledge,  which  he  did  not  know  to  be  true.  This  is 
fraudulent ;  not  perhaps  in  that  sense  which  affixes  the  stain 
of  moral  turpitude  on  the  mind  of  the  party,  but  falling 
within  the  notion  of  legal  fraud,  such  as  is  presumed  in  all 
the  cases  within  the  statute  of  frauds.  The  fraud  consists, 
not  in  the  defendant's  saying  he  believed  the  matter  to  be 
true,  or  that  he  had  reason  so  to  believe  it,  but  in  asserting 
positively  his  knowledge  of  that  which  he  did  not  know. 
There  are,  it  is  true,  some  duties  of  imperfect  obligation,  as 
they  are  called,  the  breach  or  neglect  of  which  will  not 
subject  a  party  to  an  action.  If  I  know  that  one  in  whose 
welfare  I  am  interested  is  about  to  marry  a  person  of  in- 
famous character,  or  to  enter  into  commercial  dealings  with 
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an  insolvent,  it  is  my  duty  to  warn  him  ;  but  uo  action  lies 
if  I  omit  it ;  but  if  any  one  become  an  actor  in  deceiving 
another,  if  he  lead  him  by  any  misrepresentations  to  do  acts 
which  are  injurious  to  him,  I  learn  from  all  religious,  moral 
and  social  duties,  that  such  an  action  will  lie  against  him  to 
answer  in  damages  for  his  acts.  And  when  I  am  called  to 
point  out  legal  authorities  for  this  opinion,  I  say  that  this 
case  stands  on  the  same  grounds  of  law  and  justice  as  the 
others  which  have  been  decided  in  this  coui-t  on  the  same 
subject.  His  lordship  afterward  added  that  as  to  the  want 
of  criminal  intention  in  the  paity  mailing  the  false  represen- 
tation, he  had  learned  from  Lord  Bacon's  maxims,  that 
there  was  a  distinction  in  that  respect,  between  answer- 
ing civiliter  and  crirrdnaliter  for  acts  injurious  to  others  :  in 
the  latter  case  the  maxim  applied,  actus  nonfadt  reum  nisi 
mens  sit  rea:  but  it  was  otlierwise  in  civil  actions,  where  the 
intent  was  immaterial  if  the  act  done  were  injurious  to 
another." 

Geose,  J. — "  I  do  not  understand  the  question  to  be, 
whether  this  Icind  of  action  be  maintainable  ;  on  that  subject, 
although  I  still  profess  myself  unable  to  comprehend  the 
ground  on  which  the  case  of  Paisley  y.  Freeman,  was  decided, 
yet  I  hold  myself  bound  by  the  authority  of  it,  so  long  as  it 
remains  unimpeached  by  any  contrary  decision.  But  I  take 
this  question  here  to  be,  whether  the  evidence  prove  that 
which  is  necessary  to  sustain  the  action?  which,  so  far  as  I 
understood  the  arguments  and  opinion  of  the  court  in  Pais- 
ley v.  Freeman,  was  said  to  be  founded  on  fraud.  It  was  there 
expressly  declared  in  so  many  words,  that  fi'aud  or  deceit 
was  the  foundation  of  the  action.  The  only  question  is, 
whether  there  were  such  evidence  of  fraud  in  this  case  as 
will  sustain  the  action  ?  Now  I  know  not  where  to  find  any 
fraud  in  the  transaction  between  these  parties.  I  consider  what 
was  said  by  the  defendant  upon  the  several  occasions,  as  no 
more  than  asserting  his  opinion  ou  the  credit  of  Miss  i?o6eJ'<- 
son  ;  an  opinion  which  he  seems  to  have  fairly  entertained.  It 
is  true  that  he  asserted  his  own  knowledge  upon  the  subject ; 
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but  consider  what  the  subject  matter  was  of  which  that 
knowledge  was  predicated  ;  it  was  concerning  the  credit  of 
another,  which  is  a  matter  of  opinion.  When  he  used  those 
words,  therefore,- it  is  plain  that  he  only  meant  to  convey  his 
strong  belief  of  her  credit,  founded  upon  the  means  he  had  had 
of  forming  such  an  opinion  and  belief.  There  is  no  reason 
for  us  to  suppose,  that  at  the  time  of  making  these  declara- 
tions he  meant  to  tell  a  lie,  and  mislead  the  plaintiff.  He 
himself  had  trusted  her  before  to  a  considerable  amount. 
He  had  no  reason  to  know  otherwise  than  what  he  expressed  ; 
and  had  on  the  contrarj^,  reasonable  grounds  for  asserting 
knowledge  in  the  sense  I  understood  him  to  have  used  it. 
He  had  for  some  time  before  seen  many  other  persons  treat 
Miss  Robertson  as  a  person  of  fortune.  He  himself  saw  her 
living  in  affluence.  He  had  seen  plans  of  her  supposed 
estate  in  Scotland  ;  and  had  observed  other  circumstances, 
altogether  well  calculated  to  delude  him.  I  cannot  say  that 
I  should  not  also  have  been  duped  by  the  same  appearances. 
Then  it  is  also  a  circumstance  in  the  case,  that  he  does  not 
appear  to  have  any  interest  in  misrepresenting  the  matter  to 
the  plaintiff,  otherwise  than  as  it  really  appeared  to  him. 
And  taking  the  whole  together,  I  think  the  evidence  goes 
no  further  than  his  asserting  that  to  his  firm  belief  and  con- 
viction she  was  deserving  of  credit ;  and  that  the  defendant 
himself  was  a  dupe  to  appearances.  But  until' some  case 
shall  be  decided  which  goes  further  than  that  of  Paisley  v. 
i^Veewzan,  there  must  be  evidence  of  fraud  to  support  such  an 
action  :  and  evidence  of  being  a  dupe  is  not  sufficient. 
Therefore,  without  meddling  with  the  law  as  laid  down  in 
that  case,  but  taking  it  at  present  to  be  right  until  it  is  over- 
turned, I  cannot  concur  in  this  verdict,  there  being  no  evi- 
dence of  fraud  as  required  by  that  determination." 

Lawrence,  J.—"  Considering  the  great  extent  of  this 
question,  I  wish  that  it  may  be  put  upon  the  record,  in  order 
that  it  may  be  submitted  to  the  judgment  of  a  higher  court. 
I  have  always  understood  the  doctrine  laid  down  m  Paisley  \. 
Freeman  to  be,  that  without  fraud  there  was  no  cause  of  ac- 
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tion.  I  collect  that  from  the  opinion  delivered  by  each  of 
the  judges  who  concurred  in  that  judgment.  If  this  case 
had  gone  to  the  jury  on  the  ground  of  fraud,  I  cannot  say 
there  would  have  been  no  evidence  to  support  the  verdict ; 
but  the  case  went  to  them  on  the  ground,  that  though  the 
defendant  were  himself  a,  dupe,  yet  if  the  representation 
made  by  him  were  false,  he  was  answerable.  Then  the 
question  is,  whether  if  a  person  assert  that  he  knows  such  an 
one  to  be  a  person  of  fortune,  and  the  fact  be  otherwise,  al- 
though the  party  making  the  assertion  believed  it  to  be  true, 
an  action  will  lie  to  recover  damages  for  an  injury  sustained 
in  consequence  of  such  misrepresentation  ?  It  does  not  ap- 
pear that  any  of  the  judges  went  this  length  in  Paisley  v. 
Freeman.  Stress  had  been  laid  on  the  defendant's  assertion 
of  his  own  knowledge  of  the  matterj  but  persons  in  general 
are  in  the  habit  of  speaking  in  this  manner,  without  under- 
standing knowledge  in  the  strict  sense  of  the  word  in  which 
a  lawyer  would  use  it.  This  observation  will  not  only  apply  to 
ordinary  men  in  common  conversation,  but  also  to  persons 
of  the  best  information.  If  any  man  should  say  he  knows 
that  there  is  no  city  lai'ger  than  London,  it  must  be  under- 
stood that  he  is  speaking  only  from  information  and  belief 
upon  a  subject,  and  not  from  actual  mensuration.  The  same 
must  be  understood  when  one  is  speaking  of  his  knowledge 
of  the  credit  of  another.  lu  order  to  support  the  action, 
the  representation  must  be  made  malo  animo.  It  is  not 
necessary  that  the  party  should  gain,  or  intend  to  gain  any- 
thing for  himself  by  it ;  but  if  he  make  it  with  a  malicious 
intention  that  another  should  be  injured  by  it,  he  shall  make 
a  compensation  in  damages.  But  there  must  be  something 
more  than  misapprehension  or  mistake.  However,  in  defer- 
ence to  the  opinion  from  which  I  differ,  I  cannot  but  state 
this  with  doubt  and  distrust  of  my  own  opinion." 

Le  Blanc,  J. — "  I  concur  with  my  brothers  in  wishing  to 
have  this  question  put  on  the  record,  but  shall  give  the 
opinion  which  I  now  entertain.  The  question  is,  whether 
the  action  is  maintainable  on  a  mere  representation  by  the 
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defendant,  that  he  knew  that  of  his  own  knowledge,  which 
in  fact  he  could  only  be  said  to  know  according  to  the  best 
of  his  information  and  belief?  Now  the  law,  as  laid  down 
in  Paisley  v.  Freeman,  went  no  farther  than  this,  that  where 
a  party  with  a  design  to  injure  another,  makes  a  false  repre- 
sentation of  a  matter  inquired  of  him,  in  consequence  of 
which  the  other  is  damnilied,  he  shall  answer  in  damages. 
The  case  of  Eyre  v.  Dunsford  followed  on  the  same  ground. 
The  former  case  came  on  upon  a  motion  in  arrest  of  judgment 
on  the  third  count.  The  count  stated,  that  the  defendant 
intending  to  deceive  and  defraud  the  plaintiff,  did  wrongfully 
and  deceitfully  encourage  and  persuade  them  to  sell  and  de- 
liver certain  goods  to  one  Falch  upon  credit ;  and  for  that 
purpose  did  /aZse/y,  deceitfully,  and  y?'aMcZM?t'w<?y  assert  that 
Falch  was  a  person  safely  to  be  trusted,  &c.;  whereas  in 
truth  Falch  w'ls  not  then  and  there  a  person  safely  to  be 
trusted,  and  the  defendant  well  hnew  the  same,  &c.  The  ques- 
tion there  was,  whether,  admitting  all  those  facts  to  be  true, 
the  action  were  maintainable  ?  All  the  judges  who  were  of 
opinion  in  the  affirmative,  thought  there  should  be  damage 
to  the  plaintiff,  and  fraud  in  the  defendant,  '^y  fraud  I  un- 
derstand an  intention  to  deceive  ;  whether  it  be  from  any 
expectation  of  advantage  to  the  party  himself,  or  from  ill- 
will  toward  the  other,  is  immaterial.  Then  the  question 
here  is,  whether  the  defendant's  saying  that  which,  critically 
and  accurately  speaking,  was  not  true,  but  not  having  said 
it  with  any  intention  to  deceive,  brings  this  case  within  the 
doctrine  of  Paisley  v.  Freeman  9  I  think  not.  Then  con- 
sidering that  case  to  have  governed  the  determination  in 
Eyre  v.  Dunsford,  I  understand  the  judgment  in  the  latter 
to  have  turned  on  the  fact  that  the  party  making  the  repre- 
sentation, which  was  not  true,  was  himself  to  gain  some- 
thing by  it;  and  that  the  jury  were  satisfied  that  the 
representation  was  false  ;  and  there  was  sufficient  evidence 
to  warrant  them  in  drawing  the  conclusion,  that  the  repre- 
sentation was  also  fraudulently  made.  But  this  is  a  case 
where  the  defendant,  giving  credit  to  the  arts  which  had 
52 
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been  practiced  upon  him  and  others,  and  believing  the  ap- 
pearances to  be  real ;  and  not  discriminating  with  a  law- 
yer's mind,  conceived  that  his  view  of  her  manner  of  living, 
of  the  plan  of  the  estate,  and  so  forth,  amounted  to  knowl- 
edge of  what  he  asserted,  and  that  he  did  not  make  the 
representation  upon  mere  hearsay,  and  asserted  this  without 
any  intention  to  deceive  the  plaintiff.  This  therefore  differs 
the  case,  essentially,  rom  Paisley  v.  Freeman,  admitting  the 
law  there  to  have  been  correctly  stated ;  and  I  therefore 
wish  it  to  be  again  submitted  to  the  jury,  and  that  if  any 
doubt  be  entertained,  the  question  may  be  put  on  the 
record." 

Eule  absolute  for  a  new  trial. 

Kule  absolute. 
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(6th  Johnson's  Eep.  p.  181.) 


Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  Deceit, 
in  the  recommendation  of  Brown,  was  the  gist  of  this  action  ; 
it  was  a  conclusion  which  the  justice  was  to  draw  from  the 
facts  ;  and  I  think  the  facts  did  warrant  that  conclusion. 
There  is  no  cause  to  disturb  the  judgment  below,  on  the 
ground  that  it  is  not  supported  by  proof.  The  judgment 
of  the  justice  was  here  a  substitute  for  the  verdict  of  a  jury, 
and  the  facts  would  well  have  justified  a  jury  to  have  drawn 
the  inference  of  a  premeditated  fraud.  But  one  of  the 
points  stated  on  the  part  of  the  plaintiff  is,  that  this  action 
will  not  lie  at  all,  without  the  showing  some  note,  or  mem- 
orandum in  writing,  to  charge  the  party  ;  and  this  objection 
was  made  at  the  trial  below. 

We  have  never  expressly  decided  in  this  court,  that  the 
action  would  lie.  In  Ward  v.  Center,  (3  Johns.  Rep.  271,) 
the  question  was  incidentally  raised,  but  no  opinion  expressed 
by  the  court,  because  the  motion  in  that  case  was  for  a  new 
trial,  and  not  in  arrest  of  judgment.  The  case  of  Paisley 
V.  Freeman,  decided  in  the  K.  B.  so  late  as  the  year  1789, 
(3  Term.  Rep.  51,)  is  the  first  direct  authority  in  the  Eng- 
lish courts,  in  support  of  the  action.  I  have  carefully  ex- 
amined the  reasoning  of  the  judges  in  that  case,  and  in  the 
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subsequent  cases,  which  go  to  questiou,  or  support  the  sound- 
ness of  that  decision  ;  and  I  profess  my  approbation  of  the 
doctrine  on  which  it  was  decided.  The  case  went  not  upon 
any  new  ground,  but  upon  the  application  of  a  principle  of 
natural  justice,  long  recognized  in  the  law,  that  fraud  or 
deceit  accompanied  with  damages  is  a  good  cause  of  action. 
This  is  as  just  and  permanent  a  principal  as  any  in  our  whole 
jurisprudence.  The  only  plausible  objection  to  it  is,  than 
iu  its  application  to  this  case,  it  comes  within  the  mischiefs 
which  gave. rise  to  the  statute  of  frauds,  and  that  therefore 
the  representation  ought  to  be  in  writing.  But  this,  I  ap- 
prehend, is  an  objection  arising  from  policy  and  expediency  ; 
for  it  is  certain  that  the  statute  of  frauds,  as  it  now  stands, 
has  nothing  to  do  with  the  case.  The  case  of  Paisley  v. 
JFreeman  has  received  a  decided  sanction,  by  a  succession  of 
learned  judges,  in. the  several  courts  of  Westminster  Hall; 
and  I  observe  that  the  action  is  sustained  without  contradic- 
tion in  the  courts  in  Connecticut.  {Eyre  v.  Dunsford,  1 
East,  318.  Hay  craft  v.  Creasy,  2  East,  92.  Tajppv.  Lee^ 
3  Bos.  &  Pull.  367.  Harner  v.  Alexander,  5  Bos.  &  PulV. 
241.  1  CampheWs  JSF.  P  4,  277.  Wise  v.  Wilcox,  1  Day's 
Cases  in  Error,  22).  In  one  of  the  cases.  Sir  James  Mansfield 
says  :  "  I  am  far  from  wishing  to  sustain  an  action  simply 
upon  misrepresentation  ;  but  there  never  was  a  time  in  the 
English  law  where  an  action  might  not  have  been  main- 
tained against  the  defendant  for  this  gross  fraud."  Lord 
Elden  has,  indeed,  expressed  his  dissatisfaction  with  the  case 
of  Paisley  v.  Freeman;  aud  he  thought  that  the  statute  of 
frauds  and  perjuries  ought  to  be  applied  to  the  case.  {Evans 
V.  Bicknell,  6  Vex.  jun.  186).  He  is,  undoubtedly,  a  very 
respectable  authority' ;  but  so  far  as  mere  authority  goes, 
the  preponderance  is  vastly  on  the  other  side.  The  courts 
of  law  have  been  unif(U-mly  against  him  ;  aud  eveu  his  suc- 
cessor, IjOYiX  Erskine,  has  declared  himself,  in  the  strongest 
terms,  in  favor  of  the  suit."  "  As  to  the  danger  from  a 
single  witness,"  he  observes,  "  is  not  one  sufficient  for  con- 
viction of  a  capital  crime  ?     That  objection  goes  to  the  very 
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root  of  the  law,  which  is  uniform  in  principle  and  practice, 
with  the  single  exception  of  the  case  of  perjury,  as  there  is 
oath  against  oath.  The  case  of  Paisley  v.  Freeman,  there- 
fore, stands  upon  the  clearest  principles  of  jurisprudence, 
and  has  no  connection  with  the  statute  of  frauds,  which  ap- 
plies, where  one  man  undertakes  for  the  debt  of  another." 
(13  Vex.  133).  But  independent  of  the  English  cases,  I 
place  my  opinion  upon  the  broad  doctrine  that  fraud  and 
damage  coupled  together,  will  sustain  an  action.  This  is  a 
principle  of  universal  law,  and  I  cousider  it  as  deserving  of 
particular  notice,  and,  in  a  question  depending  upon  general 
principle,  as  adding  no  inconsiderable  weight  to  the  accumu- 
lation of  authority,  that  the  same  doctrine  is  laid  down  by 
Pothier.  [Traite  du  contrat  de  mandat,  art.  21).  It  is 
drawn  by  him  from  the  text  of  the  civil  law,  where  it  is 
supported  by  the  sanction  of  JJlpian.  ifiig.  50,  17,  47). 
Consilii  nonfraudulenti  nulla  obligatio  est,  coeterum  si  dolus 
et  calliditas  intercessit,  de  dolo  actio  competit.  "  If,"  says 
Pothier,  "  you  had  only  recommended  Peter  to  his  creditor, 
as  honest,  and  able  to  pay,  this  was  but  advice,  and  not  any 
obligation  ;  and  if  Peter  was  at  the  time  insolvent,  you  are 
not  bound  to  indemnify  the  creditor  for  the  sum  which  he 
loaned  to  Peter,  by  means  of  your  advice,  and  which  he 
has  lost.  Nemo  ex  concilia  obligatur.  The  rule  is  the  same, 
if  the  advice  was  given  rashly  and  indiscreetly,  without  be- 
ino-  duly  informed  of  the  circumstances  of  Peter,  provided 
it  was  sincerely  given.  Liberum  estcuique  apudse  explorare 
an  expediat  sihi  consilium."  But  if  the  recommendation  was 
made  in  bad  faith,  and  with  knowledge  that  Peter  was  insol- 
vent. In  this  case  you  are  bound  to  indemnify  the  creditor. 
The  court  are,  accordingly,  of  opinion  that  the  judgment 

below  must  be  affirmed. 

Judgment  affirmed. 


414  APPENDIX. 

II. 

Lemuel  Packard  versus  James  Richaedson,  and  others. 

(Referred  to  in  page  45.) 

This  was  an  action  by  the  endorsee  of  a  promissory  note, 
made  by  the  Stony  Brook  Manufacturing  Company,  of  which 
the  defendants  were  members,  signed  by  Henri/  Mske,  their 
agent,  payable  to  one  Asa  Kingsbury,  or  order. 

The  defendants  were  counted  against  in  various  ways, 
upon  their  supposed  liability  on  account  of  a  written  promise 
on  the  back  of  the  note  in  the  words  following,  —  "  we  ac- 
knowledge ourselves  to  be  holden  as  surety  for  the  payment 
of  the  within  note,"  signed  by  the  defendants. 

The  counsel  for  the  defendants  objected  to  the  proof  of 
consideration  for  the  guaranty  by  oral  testimony,  and  con- 
tended that,  as  no  consideration  was  stated  in  the  writing, 
the  promise  was  within  the  statute  of  frauds.  The  chief 
justice,  before  whom  the  cause  was  tried,  overruled  the 
objection. 

Sumner  now  argued  for  the  defendants.  The  note  in  suit 
is  void  by  the  statute  of  frauds,  which  provides,  that  "no 
action  shall  be  brought  whereby  to  charge  the  defendant, 
upon  any  special  promise,  to  answer  for  the  debt,  default, 
or  misdoings  of  another  person,  unless  the  agreement,  upon 
which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  f>y  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized."  Of  every  agreement,  the  consid- 
eration is  an  essential  part,  and  a  legal  consideration  was  as 
necessary  to  the  validity  of  a  contract,  before  the  statute  as 
since.  But  since  the  statute,  it  is  also  necessary  that  the 
consideration  be  expressed  in  the  contract  itself,  in  all  cases 
within  its  purview. 

This  point  was  first  solemnly  decided  by  the  unanimous 
opinion  of  the  judges  of  the  court  of  King's  Bench,  in  the 
ciuse  ot  Wain  v.  Warlters ;  and  was  afterward  recognized 
and  affirmed  by  the  same  court,  in  the  case  of  Egerton  v. 
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Mattfiews,  et  ah  ;  and  again  in  the  case  of  Stadt  v.  Lill,  in 
which  both  the  former  decisions  are  considered  as  good  law. 
Here  then  are  three  solemn  decisions  of  the  King's  Bench, 
directly  maintaining  the  principle  we  contend  for. 

The  same  doctrine  was  held,  and  expressly  upon  the  au- 
thority of  the  case  of  Wain  v.  Warlters,  by  the  Supreme 
Court  of  JVeio  York,  in  the  case  of  Sears  v.  Brink  <&  Brink; 
and  afterwards  in  that  of  Leonard  v.  Vredenburgh.  In  this 
case,  Kent,  C.  J.  reconciles  the  doctrine  with  all  the  authori- 
ties cited  in  opposition  to  it. 

But  aside  from  authorities,  we  rely  on  the  plain  and  obvi- 
ous intention  of  the  statute,  which  was  to  prevent  frauds  aud 
perjuries,  in  proving  parol  contracts.  Such  being  the  known 
object  of  the  legislature,  who  passed  the  act,  the  court  have 
a  safe  rule  of  interpretation  ;  for  that  construction  of  a  stat- 
ute, which  carries  into  effect  the  design  of  the  legislature, 
can  never  be  wrong,  while  that  which  defeats  such  a  design, 
can  nevei'  be  right.  It  could  never  have  been  intended  by 
the  framers  of  the  act,  that  the  naked  promise  should  be  in 
writing,  which  of  itself,  without  a  considei-ation,  would  in  no 
case  have  any  binding  effect ;  and  yet,  that  the  considera- 
tion, which  is  the  life  of  the  contract,  need  not  be  so  expressed. 
To  pass  such  an  act,  and  so  to  construe  its  provisions,  would 
be  like  closing  one  of  two  avenues,  equally  broad  and  equally 
passable,  to  the  same  apartment,  with  a  view  to  exclude  ad- 
mission, and  leaving  the  other  open.  The  statute  of  frauds 
has  often  been  called  a  wise  law  ;  and  Lord  Kenyan,  in  the 
case  of  Chaplin  v.  Rogers,  pronounces  it  one  of  the  wisest 
laws  in  the  statute  book  ;  and  Lord  Nottingham  used  to  say 
of  it,  that  every  line  was  worth  a  subsidy  ;  but  it  is  perhaps 
not  hazarding  too  much  to  say,  that  it  is  wholly  destitute  of 
wisdom,  and  that  all  its  lines  are  not  worth  a  subsidy,  if  the 
construction  we  contend  for  is  not  the  true  one. 

This  point  has  been  several  times  before  this  court,  but , 
never  expressly  decided.     In  the  case  of  Hunt,  adm.  v.  Ad- 
ams; Parsons,  C.  J.  found  a  difficulty  in  reconciling  the  deci- 
sion in  Egerton  v.  Matthews  with  that  in  Wain  v.  Warlters; 
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but  it  is  suggested  with  nauch  deference,  that  the  point  deci- 
ded in  the  case  first  mentioned,  was  not  sufficiently  considered 
by  that  great  man.  A  contract  for  the  sale  of  goods,  must 
of  necessity  contain  the  consideration,  to  be  intelligible  ;  as 
in  that  case  cotton  was  the  consideration  of  the  promise  to 
pay  money.  For  every  pound  of  cotton  delivered  by  Turn- 
bull,  Egerton  was  to  pay  IM.  The  stipulated  delivery  of  the 
cotton,  was  the  consideration,  appearing  on  the  face  of  the 
writing.  8tadt  v.  Lill,  (9  East,  347).  Such  promise  can  in 
no  case  be  expressed,  without,  at  the  same  time,  expressing  the 
consideration  on  which  it  is  founded.  This  is  not  the  case 
where  Qne  man  promises  to  pay  the  debt  of  another.  We 
see  not  therefore  why  the  cases  of  Wain  v.  Warlters,  and 
Egerton  v.  Matthews,  may  not  well  stand  together,  resting  as 
we  believe  they  do  on  different  principles. 

Webster  and  Morey  for  the  plaintiffs. 

Pakkee,  C.  J.  delivered  the  opinion  of  the  court. — The 
case  presents  two*  questions  of  importance,  neither  of  which 
has  received  a  judicial  determination  in  our  courts.  The 
arguments  upon  them  have  been  exceedingly  ingenious  as 
well  as  able,  leaving  nothing  untouched  in  point  of  authority 
or  general  reasoning,  which  has  relation  to  the  subject. 

The  first  question  relates  to  the  rejection  of  Mr.  Fishe,  as 
a  witness,  he  having  signed  the  note  as  agent  to  the  Stony 
Brooh  Manufacturing  Company,  and  being  called  upon  to 
prove  that  the  consideration  of  the  note  was  usurious.  [The 
decision  of  the  court  on  this  branch  of  the  subject  is  omitted.] 

The  other  question  presented  by  this  case,  is  of  a  more 
embarassing  nature  ;  not  so  much  on  account  of  any  intrinsic 
difficulty  in  construing  the  statute,  out  of  which  the  ques- 
tion arises,  as  from  an  unwillingness  to  differ  from  the  high 

*AIliidmg  to  another  objection  that  was  also  made  at  the  trial,  to  the  deci- 
sion of  the  Chief  Justice,  who  refused  to  suffer  Semry  Fiske,  who  had  signed  the 
note  as  agent,  to  give  evidence  of  usury  in  the  transaction,  and  the  question  of 
whose  admissibiUty  was  argued  at  the  same  time  with  that  of  the  construction 
of  the  statute  of  irauds. 
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authoi-ities,  who  have  adopted  a  construction,  which,  after 
mature  deliberation,  we  think  is  not  warranted  by  the  stat- 
ute itself,  or  any  practical  exposition  which  has  been  given 
to  it  since  it  was  enacted,  until  the  case  of  Wain  v.  Warlters 
was  decided  in  the  year  1804. 

The  case,  as  stated  in  the  declaration,  and  as  it  was  made 
out  in  proof,  would  admit  of  our  avoiding  the  naked  ques- 
tion presented  by  the  report.  For  the  plaintiff  having  made 
an  attachment  of  property  belonging  to  the  company,  and 
having  relinquished  that  attachment  upon  receiving  the  guar- 
anty of  the  defendants  ;  according  to  most  of  the  authorities, 
the  promise  would  not  be  withui  the  statute  ;  there  being  a 
new  consideration,  between  the  new  contracting  parties  suf- 
figient  to  maintain  the  promise  without  the  writing.  But  as 
the  question  is  now  fairlj'  presented  to  us,  and  has  been  ably 
argued,  and  as  it  often  arises  at  nisiprius,  we  think  it  best 
to  give  our  reasons  for  deciding  that  the  promise  to  pay  the 
debt  of  another,  in  writing,  and  signed  by  the  party  intend- 
ing to  be  bound,  is  a  sufficient  compliance  with  the  statute  ; 
without  any  recital  in  the  writing  of  the  consideration  upon 
which  the  promise  is  founded. 

The  original  promise  is  by  the  Stony  Brook  Manufactur- 
ing Company,  by  a  note  payable  on  demand.  After  the 
making  of  the  note,  and  after  it  was  endorsed  to  the  present 
plaintiff,  the  defendants  severally  signed  their  names  on  the 
back,  and  over  their  signatures  were  written  these  words, 
"  We  acknowledge  ourselves  holden  as  surety  for  the  pay- 
ment of  the  within  note."  The  consideration  existing  was,  that 
these  defendants  were  members  of  the  company  which  made 
the  note  ;  and  that  a  suit,  which  had  been  commenced,  was 
stopped  by  the  plaintiff,  at  their  request.  But  this  considera- 
tion was  proved  by  parole,  and  the  writing  acknowledges  no 
consideration  whatever. 

It  is  somewhat  remarkable  that  a  statute,  which  has  so 

important  a  bearing  upon  contracts  in  daily  use,  should  have 

remained  without  the  construction  recently  given  to  it,  from 

the  time  of  its  enactment,  which  was  in  the  29  Oar.  2,  to  the 

53 
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year  1804,  when  the  case  of  Wain  v.  Warlters  was  decided. 
That  it  did  so  remain  will  appear  from  the  circumstance,  that 
neither  the  counsel  in  arguing  that  case,  uor  the  court  in 
deciding  it,  refer  to  any  pre-existing  case  in  support  of  their 
doctrine  :  a  doctrine  which,  when  announced,  excited  much 
sur'prise  both  in  England  and  iu  this  country. 

Our  iJi'ovincial  act  was  passed  in  the  year  1692,  and  con- 
tinued in  force  until  the  year  1788,  when  it  was  superseded 
by  the  statute  of  the  Commonwealth,  which  as  well  as  the 
provincial  act,  is  similar  in  substance,  and  except  in  one  in- 
stance where  the  sense  is  not  altered,  iscoijiedi;eJ'5ai?mfrora 
the  English  statute.  So  thafi  we  have  had  the  statute  in  ope- 
ration for  more  than  a  century  ;  within  which  period  innu- 
merable collateral  engagements  have  been  made ;  and  it  has 
never,  until  within  a  few  years,  as  far  as  we  can  ascertain, 
been  doubted  that,  if  one  man,  for  a  sufficient  consideration, 
deliberately  signed  his  name  to  a  promise  to  pay  the  debt  of 
another,  he  would  be  bound  by  it,  although  no  consideration 
whatever  was  mentioned  iu  the  writing  which  he  signed. 

Although  some  consideration  must  exist  to  give  validity 
to  such  a  promise,  it  is  generally  of  a  nature  not  to  be 
disputed  ;  and  if  disputed,  has  been  proved  by  parole  tes- 
timony. The  consideration  need  not  be  for  the  benefit  of 
the  party  making  the  promise,  and  it  seldom  is  for  his  bene- 
fit. Forbearance  to  sue,  or  surceasing  of  a  suit,  being  most 
frequently  the  consideration  of  such  undertakings  ;  and  these 
being  altogether  for  the  benefit  of  the  original  debtor.  This 
being  the  case,  would  seldom,  if  ever,  enter  into  the  imagi- 
nations of  the  parties  to  such  a  contract,  that  unless  the  mo- 
tives and  considerations  which  led  to  it  were  put  down  in 
writing,  the  engagement  was  void. 

Having  made  these  preliminary  remarks,  I  shall  proceed 
to  consider  .the  statute,  and  what  is  its  most  obvious  construc- 
tion, without  reference  to  decided  cases  ;  and  then  take  a 
view  of  the  decisions,  which  have  been  had  upon  it,  both 
in  England  and  in  this  country. 

The  first  section  of  our  statute  of  1788,  c.  16,  corresponds, 
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as  hcis  been  observed,  exactly  with  the  fourth  section  of  the 
statute  of  29  Car.  2.  Exclusive  of  other  subjects  provided 
for  in  the  same  section,  it  enacts,  "  that  no  action  shall  be 
brought,  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default  or  misdoings  of  another 
person,  unless  the  agreement,  upon  which,such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  some  pei'son  thereunto  by  him  lawfully  authorized." 

The  obvious  purpose  of  the  legislature  would  seem  to  be, 
to  protect  men  from  hasty  aud  inconsiderate  engagements, 
they  receiving  no  beneficial  consideration  ;  aud  against  a 
misconstruction  of  their  words  by  the  testimony  of  witnesses, 
who  would  genei'ally  be  in  the  employment  and  under  the 
influence  of  the  party  wishing  to  avail  himself  of  such  engage- 
ments. To  I'emove  this  mischief,  the  promise  or  engage- 
ment shall  be  in  writing,  aud  signed  ;  in  order  that  it  may 
be  a  deliberate  act,  instead  of  the  effect  of  a  sudden  impulse, 
aud  may  be  certain  in  its  proof  instead  of  depending  upon 
the  loose  memory  or  biased  recollection  of  a  witness.  The 
agreement  shall  be  in  writing  :  what  agreement  ?  The  agree- 
ment to  pay  a  debt,  which  he  is  under  no  moral  or  legal  obli- 
gation to  pay,  but  which  he  shall  be  held  to  pay,  if  he  agrees 
to  do  it,  and  signs  such  agreement. 

This  appears  to  be  the  whole  object  and  design  of  the  leg- 
islature ;  and  this  is  effected  without  a  formal  recognition 
of  a  consideration  :  which  after  all  is  more  of  a  technical 
requisition,  than  a  substantial  ingredient  in  this  sort  of  con- 
tracts. And  it  would  seem  further,  that  the  legislature  chose 
to  prevent  an  inference,  that  the  whole  contract  or  agree- 
ment must  be  in  writing :  for  it  is  provided  that  some 
memorandum  or  note  thereof  in  writing  shall  be  sufficient. 
What  is  this  but  to  say,  that  if  it  appear  by  a  written  memo- 
randum or  note,  signed  by  the  party,  that  he  intended  to  be- 
come answerable  for  the  debt  of  another,  he  shall  be  bound, 
otherwise  not  ? 

How  then  is  it  possible,  with  these  expressions  in  the  stat- 
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ute,  to  insist  upon  a  formal  agreement,  containing  all  the 
motives  or  inducements  which  influenced  the  party  to  become 
bound  ?  Yet  such  is  the  decision  of  the  court  of  King's 
Bench,  in  the  case  of  Wain  v.  Warlters. 

But  ill  a  case  happening  in  the  same  court  a  short  time 
afterward  on  another  section  of  the  same  statute,  a  different 
construction  is  adopted.  By  the  seventeenth  section  of  the 
British  statute,  and  the  second  section  of  our  own,  it  is  pro- 
vided, "  that  no  contract  for  the  sale  of  any  goods,  wares,  or 
merchandize,  for  the  price  of  ten  pounds  or  more,  shall  be 
allowed  to  be  good;  except  the  purchaser  shall  accept  part 
of  the  goods  so  sold,  and  actually  received  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment, or  that  some  note  or  memorandum  in  writing  of  the 
said  bargain,  be  made  and  signed  by  the  parties  to  be  charged 
with  such  contract,  or  their  agents  thereunto  lawfully  author- 
ized." Yet  in  the  case  of  Ugerton  v.  Matthetvs  it  was  decided 
that  a  memorandum  containing  only  one  side  of  the  bargain, 
and  without  any  consideration  expressed,  was  sufficient. 
When  this  case  came  before  Lord  Ellenborough,  at  nisi 
prius,  he  thought  it  governed  by  the  case  of  Wain  v.  Warl- 
ters; and  it  is  certainly  difficult  to  perceive  a  difference  be- 
tween the  two  cases. 

If  the  word  agreement  imports  a  mutual  act  of  two  parties, 
surely  the  word  bargain  is  not  less  significative  of  the  con- 
sent of  two.  In  a  popular  sense,  the  former  word  is  fre- 
quently used  as  declaring  the  engagement  of  one  only.  A 
man  may  agree  to  pay  money,  or  to  perform  some  other  act ; 
and  the  word  is  then  used  synonymously  with  promise  or 
engage.  But  the  word  bargain  is  seldom  used,  unless  to  ex- 
press a  mutual  contract  or  undertaking.  If  then  the  techni- 
cal meaning  of  the  word  agreement  made  it  necessaiy  to  insert 
the  consideration-  in  a  collateral  promise  to  pay,  why  not  the 
word  bargain  also,  as  Lord  Ellenborough  at  first  supposed  ? 
But  the  court,  Lord  Ellenborough  consenting,  overruled  the 
decision  at  nisi  prius,  and   decided  that  a  contract  for  the 
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sale  of  goods  was  valid,  without  any  consideration  expressed 
in  the  contract. 

There  are  certainly  grounds  to  suppose,  that  some  doubts 
began  to  he  entertained  of  the  correctness  of  the  decision  in 
Wain  V.  Warlters.  We  cannot  otherwise  account  for  the 
unwillingness  to  apply  the  same  principle  to  the  case  of 
JEgerton  \.  Matthews  :  and  we  shall  see  hereafter  that  there 
was  considerable  cause  for  the  court  of  King's  Bench  to 
hesitate  before  they  applied  the  rule  to  other  cases. 

The  import  of  the  word  agreement  forms  the  principal  if 
not  the  only  ground  of  argument,  in  favor  of  the  doctrine  ; 
and  because  the  word  bargain  is  used  in  the  seventeenth  sec- 
tion, instead  of  the  word  agreement,  the  law  is  different. 
Well  might  Chief  Justice  Parsons  say,  as  he  did  in  the  case 
of  Hunt,  adm,  v.  Adams,  when  the  two  cases  of  Wain  v. 
Warlters  and  Egerton  v.  Mattheios  were  incidentally  brought 
before  him:  "These  two  decisions  are  not  easily  to  be  re- 
conciled. A  bargain  is  a  contract  or  agreement  between 
two  parties,  the  one  to  sell  goods  or  land,  and  the  other  to 
buy  them.  A  contract  of  this  sort  is  void  in  law,  unless 
made  on  sufficient  consideration.  And  the  consideration  of  a 
bargain  seems  to  be  a^  necessary  a  part  of  it,  as  of  any  other 
contract  or  agreement :  and  there  is  the  same  danger  of  per- 
jury in  proving  the  consideration  of  a  bargain  by  parole,  as 
of  any  other  agreement.  But  if  the  word  agreement  may  be 
understood  in  the  popular  sense,  as  not  necessarily  including 
the  consideration  for  it,  we  may  approve  of  the  decision  in 
the  latter  cajse,  while  we  may  doubt  as  to  the  former  case." 

But  admitting  the  case  of  Wain  v.  Warlters  to  have  been 
received  in  England  as  giving  the  true  construction  of  the 
statute;  and  that  the  rule  is  well  settled  in  that  country; 
which,  it  will  be  seen  presently,  is  far  from  being  the  case  : 
it  does  not  necessarily  follow  that  it  should  be  adhered  to 
here.  The  decision  took  place  long  since  our  revolution, 
and  can  therefore  be  regarded  only  as  the  opinion  of  great 
and  learned  men,  and  not  as  an  authority.  W^e  are  to  con- 
sider what  has  been  the  practical  construction  in  our  owu 
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country  ;  and  believing  that  to  have  been  for  more  than  a 
century,  different  from  the  rule  so  lately  adopted  in  England, 
it  would  be  too  late  for  us  to  resort  to  the  etymology  of  a 
word,  for  the  purpose  of  obtaining  a  new  construction,  and 
to  insist  upon  the  legal  import,  instead  of  the  popular  sense 
of  terms,  which  the  legislature  are  as  likely  to  have  taken  in 
the  latter  as  in  the  former  sense. 

But  it  should  be  considered  in  the  second  place,  that  this 
doctrine,  when  first  promulgated  iu  England,  was  not  well 
received  by  the  profession ;  and  that  to  this  day  it  is  doubted 
and  questioned,  whenever  it  is  advanced.  The  case  of 
Wain  V.  Warltera,  appears  to  have  been  concurred  in  by  all 
the  judges  of  the  King's  Bench,  but  never  seems  to  have 
been  cited  as  an  authority,  without  an  apparent  reluctance 
ill  the  court  to  apply  the  same  rule  to  other  cases ;  and  when- 
ever it  was  possible,  some  distinction  seems  to  have  been 
sought  out  to  save  the  case  before  the  court  from  the  opera- 
tion of  the  rule. 

Lord  Ellenborough  took  the  lead  in  the  decision,  ground- 
ing himself  on  the  word  agreement,  and  the  known  accuracy 
of  Sir  Matthew  Hale,  who  was  supposed  to  have  drawn  the 
statute.  Mr,  Justice  Lawrence,  on  the  contrary,  entertained 
doubts,  and  thought  the  statute  loosely  penned.  Mr.  Justice 
Le  Blanc  concurred,  but  expressed  a  wish  that  the  statute 
had  not  reached  the  case  of  a  promise,  so  as  to  require  the 
consideration  to  be  in  writing. 

If,  as  Mr.  Justice  Lawrence  thought,  the  statute  was 
loosely  penned,  it  may  be  supposed  the  word  agreement  was 
untechnically  used,  or  used  in  the  popular  sense  ;  in  which 
case  it  seems  agreed  that  the  subsequent  words  would  not 
require  that  the  consideration  should  be  in  writing,  The 
same  section  provides  for  the  case  of  an  agreement  in  con- 
sideration of  marriage,  and  of-  an  agreement  not  to  be 
performed  within  a  year.  The  use  of  the  word  in  these  pro- 
visions led  to  the  adoption  of  the  same  word  in  the  succeed- 
ing part  of  the  section  ;  without  any  intention,  I  apprehend, 
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of  prescribing  the  form  in  which  a  promise  in  writing  should 
be  drawn  up,  to  make  it  binding. 

I  have  already  adverted  to  the  case  of  Egerton  v.  Mat- 
theivs,  as  departing  from  the  principle  adopted  in  that  of 
Wain  V.  Warlters.  And  as  late  as  the  year  1816,  in  the 
case  ol"  Goodman  v.  Chace,  the  case  of  Wain  v.  Warlters 
was  again  brought  before  the  King's  Bench.  Ohace,  iun. 
was  in  the  custody  of  an  officer  upon  a  capias  ad  satisfacien- 
dum. He  applied  to  the  attorney  of  the  creditor  for  time, 
and  in  the  mean  while  to  be  released.  The  attorney  con- 
sented, provided  Chace's  father  would  sign  a  written  paper 
in  the  following  words,  "  I  do  hereby  undertake  and  agree 
to  put  the  above  defendant  in  the  custody  of  the  sheriff  of 
H.  on  or  before  Saturday  next ;  and  in  default  of  my  doing 
so,  I  undertake  to  pay  the  damages  and  costs,  for  which  the 
said  defendant  has  been  this  day  taken  in  execution  by  the 
said  sheriff,  at  the  suit  of  the  above-named  plaintiff."  The 
case  of  Wain  v.  Warlters  was  cited  to  show  that  the  agree- 
ment was  void,  because  no  consideration  was  expressed  in 
it.  The  counsel  for  the  plaintiff  denied  the  case  to  be  law. 
Lord  Ellenborough  said,  "  it  would  be  very  desirable  to  have 
a  further  examination  into  the  decisions  on  the  other  side  of 
the  hall,  where  these  cases  more  frequently  occur  than  here, 
in  order  that  we  may  more  clearly  ascertain  what  the  prac- 
tice is  there  ;"  and  for  this  purpose  a  second  argument  was 
ordered.  But  afterward  the  court  declared  that  it  was  not 
necessary  to  hear  counsel,  as  this  was  a  case  clearly  not 
within  the  statute,  it  being  an  original  undertaking  of  the 
defendant  Chace  son.  No  doubt  this  decision  was  right ; 
but  the  case  is  cited  to  show  that  counsel  were  allowed  to 
deny  the  authority  of  Wain  v.  Warlters^  and  that  the  court 
hesitated,  so  far  as  to  order  a  second  argument.  There  is 
strono-  reason  to  believe  that  the  decision  would  have  been 
overruled,  if  the  case  then  before  the  court  had  not  been  set- 
tled upon  another  principle. 

In  chancery  the  doctrine  was  not  at  all  well  received.    In 
the  case  of  a  petition  to  be  allowed  to  prove  a  debt  which 
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was  guaranteed,  against  the  guarantor,  no  consideration  be- 
ing expressed,  the  case  of  Wain  v.  Warlters  being  cited,  the 
counsel  for  the  petitioner  said,  the  decision  of  the  court  of 
King's  Bench  in  that  case  could  not  be  supported.  The 
Lord  Chancellor  Eldon  said,  "There  is  a  variety  of  authori- 
ties directly  contradicting  the  case  in  Kiug's  Bench,  which 
is  a  most  important  case  in  its  consequences  ;  for  the  under- 
taking of  one  man  for  the  debt  of  another  does  not  require  a 
consideration  moving  between  them."  14  Yes.  jr.  189. — So 
in  the  case  Ux  parte  Gardom.  Mr.  Bell,  in  support  of  the 
petition,  mentioned  the  case  of  Wain  v.  Warlters,  as  one 
which  could  not  be  supported.  Lord  Eldon  said,  "The 
first  objection,  viz.  that  which  Wain  v.  Warlters  was  cited 
to  support,  is  of  great  importance.  Until  that  case  was  de- 
cided some  time  ago,  I  had  always  taken  the  law  to  be  clear, 
that  if  a  man  agreed  in  writing  to  pay  the  debt  of  another, 
it  was  not  necessary  that  the  consideration  should  appear  on 
the  face  of  the  writing."  This  is  very  strong  language  ;  and 
yet,  probably  every  judge  and  lawyer  in  England,  and  in 
this  country,  would  have  felt  himself  warranted  in  saying 
the  same.     15  Ves.  jr.  286. 

But  this  is  not  all.  The  Common  Bench  also  signified 
their  dissent  from  this  doctrine,  as  much  as  could  be  done 
without  deciding  directly  contrary  to  it.  The  case  of  Mor- 
ris V.  Stacy  was  for  the  price  of  shoes  sold  to  another  per- 
son. The  defendant  was  the  agent,  and  as  such  ordered  the 
shoes.  He  proposed  to  give  bills  drawn  by  Wallis  on 
Bromley,  endorsed  by  Burns.  He  was  pressed  to  endorse 
them  himself,  but  refused,  saying  he  would  give  a  letter  of 
guaranty,  which  would  be  as  good.  The  letter  was  in  these 
words:  "I  herewith  send  you  drafts  drawn  by  TFh^fe,  ac- 
cepted by  Bromley,  and  endorsed  by  Burns ;  and  should 
the  bills  not  be  honored  when  due,  I  promise  to  see  that 
they  do  so."  The  counsel  for  the  defendant  cited  the  case 
of  Wain  V.  Warlters.  Gihbs,  C.  J.  said,  "It  is  sufficient 
if  it  appear  on  the  face  of  the  letter  that,  in  consideration 
that  the  plaintijf  would  take  the  notes,  the  defendant  would 
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indemnify  him.  The  consideration  therefore  is  apparent. 
I  do  not  think  it  necessary  in  this  case,  to  overrule  the  de- 
cision in  Wain  v.  Warlttrs.  I  think  this  undertaking  bind- 
ing, notwithstanding  that  case."  HoUs  JST.  P.  153.  This 
was  in  1816,  and  it  may  be  plainly  inferred,  from  what  fell 
from  the  Chief  Justice,  that  if  it  had  been  necessary,  the  case 
of  Wain  v.  Warlters  would  have  been  overruled.  It  was 
virtually  overruled,  although  not  expressly  ;  for  no  conside- 
ration in  truth  appears  in  the  letter.  The  signer  says,  I 
herewith  hand  you  drafts.  This  imports  no  consideration, 
and  it  was  only  from  extrinsic  evidence,  that  the  Chief  Jus- 
tice's notion  of  a  consideration  could  have  been  obtaiued. 
Anything  seems  to  have  been  caught  at,  to  save  a  case  from 
the  operation  of  the  doctrine  in  Wain  v.  Warlters. 

Such  being  the  reputation  of  that  case  in  England,  it 
surely  does  not  present  a  very  formidable  obstacle  to  a  dif- 
ferent construction  of  the  statute  in  this  country  ;  and  cer- 
tainly it  would  not  warrant  us  in  overruling  what  we  believe 
has  been  the  practical,  as  well  as  the  just  construction  in 
our  courts  for  so  long  a  period.  It  is  indeed  desirable  that 
statutes,  made  for  the  regulation  of  personal  contracts  in 
commercial  countries,  should  receive  similar  adjudications 
in  all  courts.  But  it  is  better  for  those  courts,  who  may 
have  adopted  a  novel  construction,  to  retrace  their  steps, 
and  o-o  back  to  the  old  foundations,  than  that  others,  from  a 
spirit  of  comity,  should  imitate  them  ;  for  innovation  in  the 
administration  of  justice,  or  in  the  principles  of  jurisprudence, 
are  more  to  be  dreaded  than  any  where  else ;  as  it  tends  to 
unsettle  the  minds  of  the  community,  and  to  introduce  into 
the  judicial  tribunals  the  practice  of  legislating,  under  the 
guise  of  declaring  the  law,  which  is  their  proper  function. 
We  have' taken  pains  to  inquire  what  reception  the  doc- 
trine, which  we  consider  novel  and  unsound,  has  met  with 
in  any  of  the  courts  of  the  United  States  ;  and  we  do  not 
tind  it  has  been  recognized  any  where  but  in  New  York. 
We  are  in  the  habit  of  showing  great  respect  to  the  deci- 
sions of  the  Supreme  Court  of  that  State,  for  that  bench, 
54 
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ever  since  we  have  been  enabled  to  judge  of  its  character  by 
the  masterly  reports  of  Mr.  Johnson,  has  been  distinguished 
by  great  learning,  and  uncommon  legal  acumen.  If  any 
thing  could  cause  us  to  hesitate  jn  pronouncing  an  opinion, 
which  we  have  arrived  at  after  mature  deliberation,  it  would 
be  to  find  that  opinion  contradicted  by  a  deliberate  decision 
of  a  court  we  so  highly  respect. 

But  there  are  some  circumstances,  attending  the  decision 
upon  this  subject  by  that  court,  which  we  think  may  in  some 
measure  justly  impair  its  influence  on  our  minds.  The  case 
of  Sears  v.  Brink,  in  which  the  question  first  occurred, 
happened  not  a  great  while  after  the  case  of  Wain  v.  Warl- 
ters  was  first  promulgated  in  this  country.  The  habitual 
veneration,  which  the  courts  of  this  country  have  ever  en- 
tertained for  the  opinions  of  the  great  men,  who  successively 
fill  the  seats  of  the  court  of  King's  Bench,  would  iiaturally 
lead  to  the  adoption  of  those  opinions,  in  analogous  cases. 
The  judicial  propensity  is  to  repose  upon  authority.  This 
propensity,  although  almost  always  useful,  as  it  tends  to  re- 
press ingenious  searches  after  novelties  and  distinctions ; 
which,  if  indulged,  would  produce  uncertainty  in  that  science, 
which,  more  than  all  others,  the  public  interest  requires 
should  be  fixed  and  stable,  may  sometimes  lead  to  hasty 
adoption  of  principles,  which  a  deliberate  investigation 
would  prove  unsound.  In  this  case  of  Sears  v.  Brink, 
Judge  Van  Ness,  who  delivered  the  opiuion  of  the  court, 
seems  to  have  relied  more  upon  the  argument  and  reasoning 
of  Lord  Mlenhoroiigh,  in  the  ca.se  of  Wain  v.  Warlters, 
than  upon  the  resources  of  his  own  mind,  for  the  construc- 
tion of  the  statute  ;  and  this  it  would  be  natural  for  any 
judge  to  do,  under  the  like  circumstances.  Like  him,  he 
resorts  to  the  etymology,  and  the  technical  import  ot^the 
term  agreement,  as  the  basis  of  his  construction. 

I  think  it  has  been  shown,  that  too  much  stress  was  laid 
upon  this  source  of  argument.  Indeed  I  cannot  but  enter- 
tain the  belief,  that  neither  the  British  Parliament,  nor  the 
Legislatures  of  Wew  York  or  Massachusetts Q\Qv\(}dke:di  into 
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P/ou'den  or  Comyns,  or  any  law  dictionary,  to  ascertain  the 
force  and  meaning  of  that  term  ;  as  has  been  done  since,  in 
order  to  make  out  the  construction  of  the  statute.  Some- 
times the  sense  of  an  instrument  or  statute  is  lost  by  looking 
too  deep  for  it ;  as  men  have  been  known  to  impoverish 
themselves,  by  digging  into  the  bowels  of  the  earth  for  i-iches, 
which  they  would  have  obtained  with  less  labor,  by  working 
upon  its  surface.  Not  that  I  am  disposed  to  treat  with  dis- 
respect the  labors  and  researches  of  patient  and  learned  ju- 
rists, in  ancient  or  modern  times.  Certainly  the  science  of 
the  law  requires  such  investigations  ;  hut,  as  in  other  sciences, 
the  object  of  pursuit  has  been  sometimes  lost,  by  reason  of 
its  being  thought  at  a  distance,  when  all  the  time  it  has  been 
near. 

Another  thing  is  worthy  of  remark,  viz :  that  it  is  proba- 
ble that  neither  the  court  nor  the  counsel,  when  the  case  of 
Sears  v.  Bnnh  was  discussed,  knew  that  the  case  of  Wain 
V.  Warlters  was  a  suspected  case  in  England.  For  neither 
of  them  advert  to  any  of  the  cases,  in  which  the  doctrine 
has  been  doubted.  Indeed  the  strongest  of  those  cases  have 
been  passed  upon  since  the  case  of  Sears  v.  Brink.  The 
case  of  Wain  v.  Warlters  at  that  time  stood  in  JVew  York 
unquestioned,  and  therefore  came  with  great  force  upon  the 
minds  of  the  bench  and  bar. 

But  afterward,  in  the  case  of  Leonard  v.  Vredenhurg,  the 
question  was  again  presented  to  the  New  York  court ;  and 
Chief  Justice  Kent  bestowed  the  attention  of  his  powerful 
mind  upon  it.  I  do  not  understand  him  ;is  approving  the 
doctrine.  On  the  contrary,  in  reference  to  the  cases  of 
Wain  v.  Warlters,  and  Sears  v.  Brink,  he  says,  —  '•!  have 
not  been  altogether  satished  with  the  decisions  referred  to." 
He  then  discovers  what  did  not  occur  to  him  at  the  trial  of 
the  action,  that  it  admitted  of  a  distinction  from  those  two 
cases,  and  therefore  says,  —  "  the  present  motion  can  be 
determined  in  favor  of  the  plaintiff  without  disturbing  them." 
He  then  proceeds  to  make  an  ingenious,  and  I  think  a  just 
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classification  of  the  cases,  which  have  generally  been  thought 
to  come  within  the  statute. 

His  first  class  is,  where  credit  has  been  given  upon  the 
previous  agreement  of  a  third  party  to  pay,  or  guarantee 
payment,  for  goods  which  shall  be  delivered.  This  he  calls 
a  collateral  engagement  within  the  statute,  but  no  proof  of 
consideration  necessary,  except' the  debt  which  is  created. 
The  collateral  undertaking  in  such  case  is  the  essential 
ground  of  the  credit  given  ;  and  the  case  of  a  surety  or 
guarantee  of  a  contract,  subscribing  at  the  same  time  with 
the  principal,  is  within  this  class.  Vide  Hunt  adm.  v. 
Adams,  5  Mass.  Rep.  358,  and  Stadt  v.  Lill,  9  East.  348. 

The  second  class  is,  where  the  collateral  seciu-it}'  is  subse- 
quent to  the  creation  of  the  debt,  and  not  the  inducement 
to  it.  Here  a  further  consideration  must  be  proved,  such  I 
suppose  as  forbeariug  to  sue,  or  the  surceasing  of  a  suit. 

And  the  third  class  is,  when  the  promise  to  pay  the  debt 
of  another  arises  out  of  some  new  consideration  of  benefit 
or  harm,  moving  between  the  new  contracting  parties.  Such 
is  the  case,  when  the  creditor  gives  up  some  lien  or  attach- 
ment, in  consequence  of  the  promise  of  the  third  party  to 
pay  the  debt;  This  latter  class  he  considers  an  original 
undertaking,  capable  of  being  proved  by  parole,  as  not 
coming  within  the  statute ;  and  this  agrees  with  the 
English  doctrine,  as  settled  in  the  case  of  Williams  y.  Leper, 
3  Burr.  1886. 

Now,  it  is  a  little  remarkable,  that,  in  giving  so  minutely 
the  qualities  of  these  diflTerent  classes  of  contracts,  and  in 
adverting  toWain  v.  Warlters,  as  coming  within  the  second 
class,  nothing  is  said  from  which  the  necessity  of  having 
the  consideration,  as  well  as  the  promise,  in  writing,  can  be 
inferred.  All  the  inference  which  can  be  fairly  made  is, 
that  such  a  promise  must  have  a  new  consideration  proved. 
But  the  Jiind  of  proof  is  left  undecided  ;  and  the  case 
before  the  court  was  determined  to  be  within  the  third  class, 
which  required  no  proof  of  a  distinct  consideration.  There 
was  therefore  no  necessity  of  "  disturbing  the  cases  which 
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had  been  decided,"  and  with  which  the  learned  Chief  Justice 
"was  not  altogether  satisfied." 

But  if  the  M'ord  agreement  in  the  statute  is  to  be  referred 
to  collateral  promises,  as  was  determined  in  the  cases  of 
Sears  v.  Brink,  and  Wain  v.  Warlters,  it  is  not  easy  to 
see  who  the  first  class  of  cases,  any  moi-e  than  the  second, 
should  be  excluded  from  the  operation  of  the  rule.  There 
must  be  a  consideration.  This  is  admitted  on  all  hands. 
The  only  question  is  about  the  mode  of  proof. 

When  a  man  for  his  own  debt  makes  a  promissory  note, 
not  negotiable,  and  a  third  party  puts  his  name  on  the  back 
of  the  note,  this  is  to  be  considered  a  promise  to  pay  the 
debt  of  another,  and  he  may  be  sued  either  as  surety  or 
guarantor.  If  he  is  considered  a  surety,  according  to  our 
case  of  Hunt  adm.  v.  Adams,  he  is  viewed  as  an  original 
promisor  ;  and  no  other  evidence  of  consideration  would 
be  required  then  against  the  principal  in  the  note.  But  no 
man  can  be  held  on  such  a  promise,  unless  it  be  in  writing 
and  signed  hy  him.  So  that  the  case  is  within  the  statute, 
and  yet  whatever  consideration  moved  to  the  imdertakiug, 
may  be  proved  by  parole,  according  to  our  law,  and  to  the 
case  of  Leonard  v.  Vredenburg. 

Suppose  a  promissory  note  given  hj  a,  A  to  B  payable  in 
sixty  days,  expressly  in  consideration  of  a  pre-existing  debt, 
and  Cat  the  same  time  writes  on  the  back  —  "I  promise 
to  pay  the  contents  of  the  within  note  in  ninety  days,  if  A 
does  not  pay  it  according  to  its  tenor,  demand  being  made 
upon  A,  when  it  falls  due,  and  notice  given  to  me  of  non- 
payment." This  is  certainly  a  promise  to  pay  the  debt  of 
A.  No  consideration  is  expressed  ;  and  yet  the  considera- 
tion is  the  credit  given  to  A.  It  comes  within  the  statute  ; 
for  such  a  promise  would  be  void,  unless  in  writing.  But 
this  agreement  would  be  M'ithin  Chief  Justice  Kenfs  first 
class  of  cases,  in  which  the  consideration  may  be  proved  by 
parole.  All  the  mischiefs,  supposed  to  be  provided  against 
by  the  statute,  would  exist  in  the  case  put,  as  much  as  if 
the  collateral  undertaker  had  signed  his  name  the  day  after 
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the  oi'igiual  promise  ;  which  would  bring  the  promise  with- 
in the  second  class  of  cases,  supposed  by  Chief  Justice  ^n< 
to  be  governed  by  the  case  of  Wain  v.  Warlters. 

This  in)portant  question  came  before  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Violett  v.  Patton.  The 
case  was  from  Virginia,  and  arose  on  their  statute  of  frauds, 
which  is  lilie  ours  and  the  English  statute ;  except  that  it 
provides  that  the  undertaking  shall  be  void,  unless  the 
promise  or  agreement  shall  be  in  writing,  and  signed 
by  the  party,  &c.  Chief  Justice  Marhall,  in  deliver- 
ing the  opinion  of  the  court,  considers  the  variance  from  the 
English  statute  so  essential,  that  the  doctrine  in  the  case  of' 
Wain  V.  Warlteis  does  not  apply.  It  is  worthy  of  remark, 
that  the  words  of  the  Virginia  statute  are  precisely  what  Mr. 
Justice  Le  Blanc  said,  in  the  case  of  Wain  v.  Warlters,  he 
wished  the  English  statute  had  been.  There  must  be  a  con- 
sideration to  a  promise  as  well  as  to  an  agreement ;  and  if 
the  intention  of  the  legislature  was,  that  the  consideration  of 
an  agreement  should  be  in  writing,  there  seems  to  be  no 
reason  of  policy  why  a  diflferent  principle  should  be  applied 
to  a  promise.  For  the  evils  to  be  remedied  by  the  statute 
are  as  great  in  one  case  as  in  the  other ;  it  being  as  easy  to 
set  up  the  consideration  of  a  promise  by  perjury,  as  the 
consideration  of  an  agreement. 

The  csise  of  Russell  v.  Clark  et  al.  3  Dallas,  415,  was 
refened  to  by  the  council  for  the  defendants,  as  deciding 
that  the  consideration  of  a  promise  to  pay  the  debt  of 
another  must  be  in  writing.  But  we  have  looked  into 
that  case,  and  do  not  find  it  to  be  so. 

Letters  were  relied  upon  to  prove  that  the  defendants  pro- 
mised to  guarantee  certain  bills  of  exchange  ;  but  the  letters 
did  uot  prove  the  fact.  Parole  evidence  was  admitted  at  the 
Circuit  Court  to  prove  that  a  promise  was  really  intended 
by  the  letters,  but  the  Supreme  Court  reversed  the  decision, 
on  the  ground  that,  by  the  statute,  the  whole  agreement, 
that  is,  the  whole  pvppai^e,  -was  required  to  be  iu  writing  ; 
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and  this  was  certainly  correct.     Nothing  was  said  about  the 
consideration. 

We  have  not  been  able  to  iind  that  any  judicial  decision 
has  taken  place  upon  the  statute  of  frauds,  &c.  in  any  other 
court  within  the  United  States,  than  those  I  have  alluded 
to.  In  a  note  however  to  the  case  of  Wain  v.  Warlters,  in 
the  Connecticut  edition  of  Easfis  reports  by  Mr.  Day,  an 
elaborate  examination  of  the  doctrine  is  given  by  their  late 
Chief  Justice  Swift.  In  his  argument  he  has  gone  into  a 
profound  investigation  of  the  legal  meaning  of  the  word 
agreement,  in  order  to  meet  the  principal  argument  of  Lord 
Ellenborough  :  and  he  concludes  with  a  decided  disapproba- 
tion of  the  doctrine  laid  down  by  the  couit  of  King's  Bench. 
With  respect  to  our  own  court,  whenever  the  case  of 
Wain  v.  Warlters  has  been  cited,  it  has  been  treated  as 
doubtful,  and  has  never  been  recognized  as  law.  I  have 
already  recited  the  observations  of  Chief  Justice  Parsons 
upon  it,  in  the  case  of  Hunt  adm.  v.  Adams ;  and  there  is 
uo  doubt,  from  what  fell  from  that  great  man  upon  that  oc- 
casion, that  had  the  case  before  him  requijed  it,  he  would 
have  saved  us  the  trouble  of  this  elaborate  investigation. 

The  case  of  JJlen  v.  Kittredge,  7  Mass.  Bejp.  233,  was 
decided  in  direct  opposition  to  the  principle  contended  for 
by  the  defendants  in  this  action  ;  although  the  cases  of  Wain 
V.  Warlters  and  Sears  v.  Brink  were  cited  and  urged  by  the 
able  and  learned  counsel  for  the  defendant.  Indeed  the 
court,  in  the  case  referred  to,  went  far  beyond  what  is 
necessary  to  support  the  action  now  before  us.  For  the 
endorsement  of  Kittredge  was  in  blank,  upon  a  pre-existing 
note,  to  which  he  was  not  a  party ;  and  the  plaintiff  was 
permitted,  not  only  to  prove  by  parole  the  consideration,  but 
to  insert  the  words  of  a  guaranty  over  the  name  of  Kittredge, 
upon  proof  that  he  declared  his  signature  as  good,  for  the 
purpose  intended,  as  if  anything  had  been  written  over  it. 
Upon  this  review  of  the  cases,  which  have  arisen  in  this 
country  and  in  England  upon  this  important  subject,  we  are 
relieved  from  any  imputation  of  disrespect  toward  the  courts 
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of  King's  Bench  or  of  New  York  in  declining  to  adopt  the 
construction  which  they  have  given  to  this  statute. 

"We  find  the  case  oiWain  v.  Warlters,  to  have  been  received 
with  doubt  and  hesitation  by  the  tribunals  of  the  same  coun- 
try in  which  it  was  decided  :  that  the  case  of  Sears  v.  Brink 
has  not  been  fully  recognized,  in  any  case  arising  subsequently 
in  JVeio  York;  that  in  the  Supreme  Court  of  the  United 
States  the  doctrine  was  doubted,  and  the  application  of  it 
avoided  :  that  in  Connecticut  an  eminent  jurist  has  borne  tes- 
timony against  it :  that  in  our  own  State  a  judge  of  the  first 
eminence  has  spoken  of  it  unfavorably  :  and  that  one  case 
has  been  decided  in  direct  opposition  to  it. 

We  are  not  therefore  overruling  a  settled  principle,  or  in- 
troducing a  new  construction,  in  refusing  to  yield  to  this 
doctrine  :  but  are  merely  vindicating  what  we  believe  to  be 
the  true  and  established  construction,  from  the  doubts  brought 
upon  it  by  the  decision  of  the  court  of  King's  Bench. 

A  contemporaneous  construction  of  a  statute  is  generally 
the  best.  It  gives  the  sense  of  a  community,  of  the  terms 
made  use  of  by  a  legislature.  If  there  is  ambiguity  in  the 
language,  the  understanding  and  application  of  it,  when  the 
statute  first  comes  into  opera,tion,  sanctioned  by  long  acqui- 
esence  on  the  part  of  the  legislature,  and  judicial  tribunals, 
is  the  strongest  evidence,  that  it  has  been  rightly  explained 
in  practice.  A  construction  under  such  circumstances,  be- 
comes established  law  ;  and  after  it  has  been  acted  upon  for 
a  century,  nothing  but  legislative  power  can  constitutionally 
eflect  a  change.  We  can  say  with  Lord  Ellenborough  that 
until  the  case  of  Wain  v.  Warlters  was  decided,  "  we  had 
always  taken  the  law  to  be  clear,  that  if  a  man  agreed  in 
writing  to  pay  the  debt  of  another,  it  was  not  necessary  that 
the  consideration  should  appear  on  the  face  of  the  writing  ;" 
and  so  understanding  the  law,  we  have  no  authority  or  dispo- 
sition to  change  it. 

The  court,  for  the  foregoing  reasons,  are  unanimously  of 
opinion,  that  the  plaintiffs  action  is  well  maintained  by  the 
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writing  declared  on,  and  by  the  parole  proof,  which  was  given 
to  support  it. 

Judgment  on  the  verdicL* 


NOTE. 


[The  case  of  Michigan  State  Bank  v.  Estate  of  Leaven- 
worth, referred  to  on  page  218  has  since  been  reversed,  so 
far  as  it  relates  to  the  effect  which  the  taking  of  collateral 
security  by  the  principal  will  have  to  discharge  the  sureties. 
Austin  V.  Curtis  and  Walker,  decided  at  the  General  Term 
of  the  Supreme  Court.     Not  yet  reported.] 

*In  Trinity  Term,  1821,  the  court  of  King's  Bench  unanimously  oonfiimed 
the  decision  iu  WcUn,  vs.  Warlters,  4  Barn,  and  Aid.  595.  Saunders  v.  IVake- 
field. 
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NOTICE  IN  CASES  OF  GUARANTY  AND  SURETYSHIP. 

Lent  v.  Padelfokd. 
In  the  Supreme  Judicial  Court  of  Massachusetts. 
(Reported  10  Mass.  230.) 

Where  matters  axe  equally  known  to  botli  plaintiff  and  defendant,  no  notice 
of  sucli  matters  need  be  given.  Where  the  undertaking  of  the  defendant  is  for 
the  performance  of  an  act  by  a  third  person.  Seld,  that  plaintiff  need  not  ^ve 
notice  of  such  performance. 

The  defendant's  promise  of  guarranty  was  made  in  consideration  of  a  future 
performance  on  the  part  of  the  plaintiff.  '  Held,  that  the  fact  of  performance 
on  the  part  of  the  plaintiff,  was  a  suiBcient  assent  to  the  contract;  that  no  recip- 
rocal promise  by  such  plaintiff  was  necessary. 

The  facts  in  this  case  are  as  follows  :  Lent  had  issued  an 
execution  against  one  Barney,  which  was  in  the  Lands  of  the 
sheriff.  In  order  to  obtain  time,  Padelford  executed  the  fol- 
lowing instrument :  "  Whereas,  there  is  now  on  execution  in 
the  hands  of  Theodore  Hinsdale,  Jr.,  deputy  sheriff,  in  favor 
of  James  W.  Lent,  and  William  H.  Folger,  against  Joseph 
Barney,  for  the  sum  of  seven  hundred  and  ninety-five  dollars 
seventy-four  cents,  and  it  cannot  now  be  paid  by  said  Bar- 
ney ;  therefore,  if  said  execution  can  be  delayed  till  the  first 
Monday  of  June  next,  and  in  consideration  of  value  received 
of  said  Barney,  I  hereby  agree  and  promise  that  said  Barney 
shall  make  his  appearance  and  be  ready  at  Pittsfield,  in  the 
county  of  Berkshire,  at  the  house  of  Joseph  Merrick,  either 
to  pay  said  execution,  or  to  surrender  himself  to  any  officer 
who  may  have  the  same  at  that  time  ;  or  I  will  pay  the  same, 
with  the  interest  from  this  time,  to  said  Lent  and  Folger. 
Savoy,  February  23d,  1809.  And  further,  I  reserve  to  myself 
the  right  to  go  after  said  Barney,  if  he  goes  out  of  the  state, 
and  to  deliver  him  at  the  place  above  mentioned,  on  the 
fourth  Monday  of  June  aforesaid." 

Manley  Padelford. 
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The  plaintiffs  averred  that,  confiding  in  the  defendant's 
said  promise,  the  service  of  said  execution  was  delayed,  &c., 
and  no  service  was  ever  made  upon  it :  that  said  Bar- 
ney did  not  make  his  appearance,  &c.  :  that  said  Hinsdale 
\\as  ready  at  the  time  and  place  to  receive  payment,  or 
to  take  the  body  of  said  Barney,  from  said  Padelford,  but  that 
he  was  not  produced  j  that  the  defendant  has  never  in  any  man- 
ner discharged  said  execution,  or  paid  said  interest,  though 
requested.  The  plaintiffs  had  a  verdict.  The  defendants 
made  a  motion  in  arrest  of  judgment,  on  two  grounds  ;  1st, 
that  the  declaration  was  insuiBcient  in  not  showing  any 
promise  or  agreement  by  the  plaintiff,  as  a  consideration  for 
the  promise  of  the  defendant  ;  and  2d,  that  it  did  not  con- 
tain an  averment  of  notice  to  the  defendant,  of  the  failure  of 
Harney  to  appear  at  the  time  stipulated  for  in  the  agreement, 
or  of  any  request  to  pay  this  money  demanded,  before  suit 
was  brought 

HuLBEET,  for  Plaintiff. 
Dewey  &  Noble,  for  Defendant. 

Jackson,  J.  The  court  have  heard  both  these  motions 
together,  for  the  convenience  of  the  parties,  and  to  prevent 
delay.  The  first  point  to  be  considered,  in  the  motion  for 
a  new  trial,  is  the  supposed  variance  between  the  declaration 
and  the  writing  produced  in  evidence.  It  is  never  neces- 
sary to  declare  in  the  precise  words  of  a  written  promise. 
It  is  always  allowable,  and  often  necessary,  to  declare  accord- 
ino-  to  their  legal  effect  and  import.  In  the  present  case, 
we  have  no  doubt  that  the  promises  contained  in  the  writing 
were  made  to  the  plaintiffs.  They  are  the  only  persons  inter- 
ested in  the  subject  of  the  promises,  which  do  not  purport 
to  be  made  to  any  other  person  ;  and  the  defendant  expressly 
promises,  in  the  event  which  has  happened,  to  pay  the  money 
to  the  plaintiffs.  It  is  like  the  case  of  a  common  promissory 
note.  The  words  of  the  note  are,  "  For  value  received,  I 
promise  to  pay  A.  B. :  "  but  in  the  declaration  upon  such  a 
note,  it  is  always  alleged  that  the  defendant  promised  A.  B. 
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to  pay  him.  As  to  the  other  supposed  variance,  we  are 
equally  satisfied  that  the  declaration  comports  with  the  legal 
efiect  of  the  writing. 

The  expression,  "  if  the  execution  can  be  delayed,"  as  in- 
troduced in  this  paper,  is  equivalent  to  saying,  "  if  you 
will  delay  it,"  or,  "  in  consideration  that  you  will  delay  it." 
The  next  ground  of  the  motion  for  a  new  trial  is  the  sup- 
posed misdirection  of  the  judge  in  instructing  the  jury  that 
the  contract  was  sufficient  in  law  to  support  the  action. 
We  are  all  satisfied  that  the  direction  was  right.  We  have 
already  said  that  the  contract  was  made  with  the  plaintiffs  ; 
and  indeed,  it  further  appears  from  the  report,  that  it  was 
made  by  the  express  authority  of  their  agent.  Even  if  the 
agent  had  no  previous  authority  to  make  this  contract  for 
the  plaintiffs,  yet  if  the  agent  proceeds  immediately  to  exe- 
cute the  contract,  in  any  part  beneficial  to  the  defendant,  or 
prejudicial  to  the  plaintiffs,  and  if  the  plaintiffs  afterwards 
assent  to  it,  and  go  on  further  in  performance  of  the  con- 
tract, it  shall  bind  both  parties.  As  to  the  consideration, 
there  is  no  necessity  of  deciding,  on  this  o  casion,  whether 
it  must  always  be  expressed  in  the  writing,  according  to  the 
opinion  in  the  case  of  Wain  v.  Walters,  because  this  power 
does  sufficiently  express  the  consideration.  It  does  not  ap- 
pear whether  it  was  of  any  benefit  to  the  defendant ;  but  it 
was  a  prejudice  to  the  plaintiffs,  viz.,  suspending  the  service 
of  the  execution  from  February  to  June.  It  cannot  be  sup- 
posed that,  in  such  a  case,  the  writing  should  show  that  the 
whole  consideration  wa«  executed  on  the  part  of  the  plain- 
tiffs. That  is  obviously  impossible  in  every  case  where  the 
consideration  is  a  forbearance  until  a  future  day.  But  it  is 
said  that  it  does  not  appear,  in  this  writing,  that  the  plain- 
tiffs agreed  to  forbear  their  remedy  until  June.  We 
know  of  no  rule  that  requires  the  contract  of  the  plain- 
tiffs in  this  case  to  be  contained  in  the  same  paper  which 
contains  that  of  the  defendant,  nor  even  that  the  former 
should  be  reduced  to  writing  at  all.  The  statute  of  frauds, 
in  its  most  strict  construction,  would  require  only  the  mo- 
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tive,  cause,  or  consideration  of  the  promise  to  be  expressed, 
so  that  the  court  could  judge  of  its  sufficiency  ;  not  that 
the  same  paper  should  also  contain  the  evidence  of  the  per- 
formance, delivery,  or  receipt,  of  the  thing  upon  which  the 
promise  is  founded.     It  is  enough,  if  the  court  can  decide, 
upon  inspection  of  the  paper,  that  the  consideration  is  suffi- 
cient in  law  ;  it  is  a  question  for.  the  jury,  whether  that 
consideration  has  been  in  fact  performed  or  received.     It 
appears  in  this  case  that  the  plaintiffs,  by  their  agent,  did 
authorize  and  assent  to  this  contract,  and  that  they  have 
performed  it,  on  their  part.     As  this  agreement  of  the  plain- 
tiffs is  not  required  to  be  made  in  writing,  it  may  of  course 
be  proved  by  parol  testimony.     As  to  the  amount  of  dama- 
ges, we  are  satisfied  that  the  jury  were  rightly  instructed 
by  the  judge.     This  is  not  merely  an  agreement  by  the  de- 
fendant to   do  a  collateral  thing ;  nor  is  the  money  to  be 
paid  by  way  of  penalty  for  a  breach  of  the  contract.     We 
do  not  consider  the  damages  thus  liquidated  by  the  parties, 
to  be  unreasonable  in  the  event  which  was  contemplated, 
and  which  has  since  occurred.     The  defendant  has  agreed, 
in  a  certain  event,  to  pay  this  sum  ;  and  we  have  no  power, 
in  this  case,  to  alter  his  agreement.     There  are  two  grounds 
of  the  motion  in  arrest  of  judgment.     The  first  is,  that  no 
sufficient  consideration  for  the  defendant's  promise  is  set 
forth  in  the  declaration.     The  declaration  states,  that  in  con- 
sideration that  the  plaintiffs  would  delay  the  service   of 
their  execution,  the  defendant  promised ;    and  then  it  is 
averred  that  the  plaintiffs  did  delay  the  service  according- 
ly.    This  appears  to  us  sufficient.     It  is  the  usual  mode  of 
declaring  in  such  case  in  the  boolis  of  entries.     This  man- 
ner  of  stating  the  consideration,  and  the  contract,  is  not  con- 
fined to  cases  of  forbearance.     It  is  not  uncommon,  in  the 
case  of  goods  sold,  to  declare  that,  in  consideration  that  the 
plaintiff  would  sell  and  deliver  to  the  defendant  such  goods, 
the  latter  promises  to  pay  a  certain  price,  and  then  to  aver 
that  he  did  sell,  and  deliver  accordingly,  so,  in  considera- 
tion that  the  plaintiff  would  do  any  other  specific  thing,  andi 
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then  aver  the  pei-formance,  without  alleging  that  the  plain- 
tiff had  promised  to  do  it.  This  is  not  one  of  the  cases  in 
which  it  is  -necessary  to  state  in  the  declaration  mutual 
promises,  as  the  consideration  of  each  other.  The  other 
ground  of  the  motion  in  arrest  of  judgment  at  first  excited 
the  most  doubt  in  the  minds  of  the  court.  It  is  the  want 
of  averring  notice  to  the  defendant  that  the  said  Barney  did 
not  appear  at  the  time  and  place  prescribed,  and  a  special 
request  to  the  defendant  to  pay  the  money.  But  upon  fur- 
ther consideration,  we  are  satisfied  that  the  declaration  is 
in  this  respect  siifHoient.  The  general  rule  is  perfectly  well 
settled.  When  the  matter  alleged  lies  peculiarly  in  the 
knowledge  of  the  plaintiff,  he  must  aver  that  the  defendant 
had  notice  ;  but  when  it  lies  equally  in  the  knowledge  of 
the  defendant,  such  averment  is  unnecessary.  The  case  at 
bar  comes  within  the  latter  branch  of  the  rule.  There  was 
no  act  to  be  done  exclusively  by  the  plaintiffs.  It  may  even 
be  said  that  the  matter,  by  which  the  defendant  was  to  be 
discharged,  was  an  act  to  be  performed  by  himself.  He 
promises  that  Barney  shall  make  his  appearance  ;  he  under- 
takes to  have  him  at  a  day  and  place  certain,  and  he  must 
know  whether  he  has  done  so.  But  without  going  to  this 
length,  it  is  sufiicietit,  if  the  act  were  to  be  done  by  a  stran- 
ger. The  defendant  had  as  good  means  of  information  as 
the  plaintiffs,  and  he  was  bound  to  take  notice  whether  Bar- 
ney made  his  appearance  at  the  time  and  place  appointed. 
It  was  not  necessai'y,  then,  for  the  plaintiffs  to  give  him  for- 
mal notice  of  the  fact ;  and  of  course  it  is  not  necessary  to 
aver  such  notice  in  the  declaration.  As  to  the  want  of 
averring,  a  special  request,  we  shall  yield  with  difficulty  to 
such  an  objection,  after  a  verdict  on  the  merits  of  the  case. 
The  only  use  of  a  special  request  is  to  avoid  vexatious  suits, 
by  giving  to  the  defendant  an  opportunity  of  paying  an  un- 
disputed demand.  It  is  apparent  in  the  case  before  us,  that 
it  would  have  been  a  fruitless  ceremony.  We  are  not,  how- 
ever, satisfied  that  such  a  request  was  required  by  the  strict- 
est rules  of  law.     The    defendant   may  be    considered   as 
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to  do,  or  cause  to  be  done,  one  of  two  things. 
When  he  knew  that  the  one  was  not  performed,  he  became 
immediately  liable  to  perform  the  other.  The  payment  of 
the  money  became  a  present  duty,  as  if  there  had  been  no 
alternative  in  the  original  contract.  In  such  a  case,  the 
general  averment  of  licet  scepius  requisit'us  is  suflScient. 

Judgment  on  the  verdict. 
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DISCHARGE  O'F  SURETY. 
Remsen  v.  Beekman. 
In  me  Court  of  Appeals,  State  of  New  York, 
(Reported  25  N.  Y.  11  Smith,  552.) 

The  creditor  was  requested  by  a  surety,  to  prosecute  the  principal  debtor, 
which  he  failed  to  do,  Held,,  that  such  neglect  discharged  the  surety,  irre- 
speotiye  of  knowledge  or  notice  to  the  creditor  of  any  facts  suggesting  the 
probability  that  delay  could  proye  injurious  to  such  surety. 

A  surety,  by  aa  arrangement  between  the  principal  debtor  and  himself,  as- 
sumed the  primary  hability.  Seld,  that  he  might  by  subsequent  arrangements 
with  third  parties  re-establish  himself  in  the  position,  and  with  the  rights  of 
a  surety.  Meld,  farther,  that  this  might  be  done,  without  the  consent  of  the 
creditor. 

Appeal  from  the  judgment  of  the  Supreme  Court,  af- 
firming a  judgment  i-endei'«d  on  the  report  of  Addison 
Gardner,  Esq.,  Referee,  in  favor  of  the  respondent. 

This  was  a  foreclosure  action,  brought,  upim  a  mortgage 
given  by  one  Penfield,  in  August,  1835,  to  secure  $25,000, 
payal)le  Octol)er  5th,  1840  ;  a  judgment,  for  the  amount  of 
any  deficiency  that  might  arise  upon  the  sale  of  the  mort- 
gaged premises,  was  prayed  for  against  the  executrix  of  one 
Beekman. 

When  the  mortgage  was  given,  Penfield  was  indebted  to 
one  Remsen  (to  whose  right  the  plaintiff  had  succeeded)  in 
the  sum  of  $25,000  ;  interest  was  due  upon  this  sum  at  the 
rate  of  $1,600  per  j-ear,  from  Oct.  5th,  1834.  To  secure 
this  debt,  Penfield  had  given  a  mortgage  as  above,  upon  888 
acres  of  land.  The  mortgage  debt  was  subsequently  reduced 
to  $15,000,  and  one  Livingston,  having  become  owner  of 
part  of  the  mortgaged  property,  applied  to  the  mortgagee 
to  release  all  except  about  eight  acres  ;  there  being  a  valuabe 
flouring  mill  upon  such  eight  acres,  reserved*  Remsen  re- 
quired Livingston's  bcmd,  as  a  consideration  of  such  release, 
conditioned  for  the  payment  of  the  $15,000  in  three  years, 
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fi-om  the  25th  of  May,  1843.  This  bond  was  guaranteed 
hy  Beekman  (the  defendaut's  testator.) 

Livingston  subsequently  conveyed  the  mortgaged  pre- 
mises to  Beekman  '■  subject  to  the  lieu  of  the  mortgage,  and 
deducting  the  amount  thereof  from  the  consideration  paid 
or  allowed  from  said  premises." 

Beekman  and  Livingston  were  largely  indebted  to  a  bank 
at  Rochester,  and  to  three  banks  in  Connecticut.  In  the 
latter  part  of  1846,  an  arrangement  was  made  between  the 
parties,  by  which,  on  the  31st  of  December,  1846,  Beek- 
man and  wife  couveyed  the  mortgaged  premises  subject  to 
the  mortgage,  with  other  property,  to  Goodwin,  Ferry  and 
Beach,  who  were  officers  of  the  above  mentioned  banks,  as 
trustees,  upon  trust  to  sell  the  same  and  divide  the  proceeds 
between  the  four  banks  in  proportion  to  their  debts.  The 
debts  of  Livingston  and  Beekman  with  regard  to  the  said 
banks,  were  cancelled  by  this  transaction.  One  Lester  be- 
come the  agent  of  these  trustees  for  the  management  of  the 
mortgaged  property.  On  the  11th  of  February,  1847,  the 
trustees  sold  and  conveyed  the  property  to  one  Miller  for 
$25,000,  taking  from  him  a  mortgage  for  the  whole  of  the 
purchase  money,  and  agreeing  to  indemnify  him  against  the 
$15,000  mortgage  of  the  plaintiflF.  Mailer  paid  $7,500  on 
his  morto-age,  and  after  default  the  trustees  foreclosed  the 
mortgage,  and  acquired  the  property. 

Soon  after  Beekman  made  the  conveyance  to  the  trustees 
as  above,  he  requested  the  plaintiff  to  collect  his  debt  by 
enforcing  the  mortgage  against  the  property.  Beekman  at 
the  same  time  informed  the  plaintiff  that  he  had  sold  such 
premises,  subject  the  mortgage  ;  whereupon  the  plaintiff 
wrote  to  Lester  (the  agent  of  the  trustees)  requesting  pay- 
ment. Lester  in  reply,  assured  the  plaintiff,  that  by  reason  of 
the  position  in  which  the  banks  stood  to  the  property  in  ques- 
tion, the  debt  was  entirely  secure,  even  without  reference  to 
the  mortgaged  property. 

The  plaintiff  collected  the  annual  interest  from  Lester 
until  the  fall  of  1857,  when  he  being  in  default,  this  suit  was 
56 
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commenced.  The  forbearance  on  the  part  of  the  plaintiff 
was  "  against  the  wish  expressed"  of  Beekman.  The  prem- 
ises in  question  had  cost  $40,000,  and  during  the  years  1847, 
1848  and  1849,  were  worth  from  $25,000  to  $30,000,  and  at 
any  time  up  to  1853  they  would  have  sold  for  more  than 
enough  to  cover  the  plaintiff's  mortgage. 

The  referee  found  as  matter  of  fact  that  if  the  plaintiff, 
at  any  time  within  three  years  after  Beekman's  request  to 
him  to  collect  the  debt,  had  insisted  upou'  its  payment,  the 
trustees,  or  banks  in  whose  behalf  they  acted,  would,  upon 
reasonable  notice,  have  paid  it  voluntarily  without  suit. 

At  the  time  of  the  trial  the  mortgaged  debt  with  interest 
amounted  to  more  than  $18,000,  and  the  property  was  not 
worth  more  than  $5,000.  The  referee  decided  that  after  the 
conveyance  by  Beekman  to  the  trustees,  the  mortgaged  pre- 
mises became  the  primary  fund  for  the  payment  of  the  debt, 
and  Beekman  stood  in  the  relation  of  surety ;  and  that  the 
refusal  or  neglect  of  the  plaintiff  to  collect  his  debt  from  the 
property  or  trustees  after  Beekman's  request  to  that  effect, 
and  his  continuing  the  loan  for  ten  years  against  the  decided 
wishes  of  Beekman,  discharged  the  latter  from  his  obligation 
from  the  debt. 

E.  P.  Smith,  for  appellant. 

Wm.  M.  Evarts,  for  respondent. 

Weight,  J.  Whatever  may  have  been  the  current  of 
decision  elsewhere,  the  principle  was  settled  in  this  state 
more  than  forty  years  ago,  and  has  since  been  steadily  main- 
tained, that  if  a  suret}-^  request  the  creditor  to  collect  the 
debt  from  the  principal,  and  the  creditor  refuse  or  neglect 
to  do  so  at  a  time  when  it  is  collectible,  and  from  a  subse- 
quent change  of  circumstances  it  becomes  uncollectible,  the 
sui-ety  is  by  such  conduct  of  the  creditor,  exonerated  from 
his  liability.  {King  v.  Baldwin,  17  John.,  383 ;  Paine  v. 
Packard,  13  John.,  174.  It  is  not  contended  that  it  makes 
any  d  ifference  in  the  rule,  or  in  the  application  of  the  prin- 
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ciples  oil  which  it  is  founded,  that  the  principal  to  which  the 
creditor  refuses  or  neglects  to  resort  when  he  should,  is  a  fund 
or  property  primarily  liable  for  the  debt  in  exoneration  of 
the  surety  instead  of  being  a  person  so  primarily  liable.  It 
is  urged,  however,  that  the  case  of  King  v.  Baldwin,  de- 
cided in  the  Court  of  Errors,  in  1819,  in  which  the  rule 
was  distinctly  settled,  has  been  uniformly  repudiated  in  this 
state  as  unsound  in  principle.  I  do  not  so  understand  the 
course  of  decision,  but  on  the  contrary  when  the  facts  have 
brought  the  case  under  review  within  the  rule,  it  has  been 
uniformly  maintained.  {Manchester  Iron  Manuf.  Co.  v. 
Sweeting,  10  Wend. ,  397  ;  .Hoffman  v.  Hulburt,  12  Wend., 
377.)  I  am  aware  that  there  are  a  dicta  of  one  or  two 
judges  condemning  the  rule  as  unsound  in  cases  where  its 
application  was  not  necessary  to  these  decisions,  and  where 
indeed  the  facts  did  not  justify  its  application.  {Warner 
V.  Beardslee,  8  Wend.,  198,  per  Walwokth,  Chancellor ; 
Heiiich  V.  Borst,  4  Hill,  650,  per  Cowen,  J.)  Even  in  these 
cases,  however,  it  was  conceded  that  the  rule  was  too  firmly 
established  to  be  overturned,  that  when  the  principal  was 
peifectly  responsible  at  the  time  the  debt  became  due,  and 
the  creditor,  although  requested  by  the  surety,  refused  to 
proceed  and  collect  his  debt  until  the  principal  became  insol- 
vent, the  surety  would  be  exonerated  from  liability.  For 
myself,  were  it  an  original  question  in  a  court  of  equity,  I 
should  entertain  no  doubt  of  the  soundness  of  the  rule. 
The  surety  is  a  guarantee  that  the  principal  shall  pay  the 
debt,  and  the  creditor  is  under  an  equitable  obligation  to 
collect  his  debt  from  the  principal  in  the  first  instance  if  he 
can.  It  is  conceded  that  a  court  of  equity,  at  the  instance 
of  the  surety,  may  compel  the  creditor  to  coerce  payment 
from  a  solvent  principal,  but  this  could  not  be  so  if  there 
were  no  moral  or  equitable  duty  on  the  part  of  the  creditor 
to  collect  the  debt  from  the  principal,  or  it  were  not  unjust 
and  unconscientious  to  throw  the  debt  on  the  guarantor  and 
not  on  the  party  primarily  liable.  It  is  not  in  accordance 
with  the  intention  of  the  parties  that  the  surety  should  pay 
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the  debt  in  the  first  instance,  and  it  is  but  just  that  it  should 
be  collected  from  the  party  or  fund  primarily  liable,  if  the 
party  have  the  ability  to  pay,  or  the  fund  be  adequate  for 
the  purpose,  and  not  from  the  guarantor.  It  may  be  con- 
ceded that  there  is  no  positive  duty  incumbent  on  the  credi- 
tor to  prosecute  measures  of  active  diligence  ;  and  hence 
mere  delay  unaccompanied  by  any  valid  contract  (if  some 
other  equity  does  not  interfere)  will  not  amount  to  laches, 
so  as  to  work  a  discharge  of  the  surety.  If,  however,  the 
creditor  does  any  act  injurious  to  the  surety  or  inconsistent 
with  his  rights,  or  omits  to  do  any  act  when  required  by  the 
surety-,  which  his  duty  enjoins  him  to  do,  and  which  proves 
injurious  to  the  surety,  the  latter  may  set  up  such  conduct 
as  a  defence  to  any  action  brought,  at  least  in  equity,  against 
him. 

It  will  not  be  pretended  that,  if  the  creditor  actually  col- 
lude with  the  principal  to  cast  the  debt  on  the  surety,  the 
latter  is  not  exonerated :  so  also  if,  by  omitting  to  do  an 
act,  on  the  requirement  of  the  surety,  which  equity  and  his 
duty  to  the  surety  enjoins  on  him  to  do,  the  suretj"^  is  injured 
by  the  omission,  the  latter  ought  not  to  be  held.  It  is  in- 
equitable and  unjust  that  the  surety's  liability  should  con- 
tinue from  improper  motives,  at  the  option  and  for  the  con- 
venience of  the  creditor,  and  against  the  surety's  will  and 
express  wish,  until  the  principal  becomes  irresponsible. 
Duty  enjoins  the  creditor  to  enforce  payment  from  the  party 
primarily  liable ;  and  if  requested  by  the  surety  to  collect 
the  debt  when  it  is  collectible  from  such  party  by  measures 
of  active  diligence,  and  the  creditor  refuses  or  neglects  to 
do  it  until  it  becomes  uncollectible  from  the  principal,  such 
conduct  ought  to  be  a  defence  in  equity  to  any  suit  brought 
against  the  surety  to  charge  him  with  the  payment  of  the 
debt.  Eegarding  Beekman  as  the  surety,  the  present  case 
aptly  illustrates  the  justice  and  equity  of  the  rule.  In  1847 
the  plaintiff  had  a  debt  of  $15,000  past  due,  secured  by  a 
mortgage  on  land  worth  from  |25,000  to  $30,000,  or  double 
the  amount  of  such  debt.     The  mortgaged  premises  were 
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primarily  liable  for  the  debt,  iu  exoneration  of  Beekman, 
the  surety.  Beekman,  in  1847,  conveyed  the  premises, 
subject  to  the  mortgage,  to  the  trustees  of  four  banks,  and 
shortly  after  the  conveyance  applied  to  the  plaintiff  and 
requested  him  to  enforce  the  mortgage  against  the  premises 
for  the  purpose  of  collecting  the  mortgage  debt,  and  at  the 
same  time  informing  him  of  his  sale  and  conveyance  of  the 
premises  subject  to  the  mortgage.  In  pursuance  of  such  re- 
quest the  plaintiff  wrote  to  the  agent  of  the  trustees  requir- 
ing payment  of  the  sum  secured  by  the  mortgage,  but  up- 
on representations  made  by  such  agent  of  the  entire  security 
of  the  debt,  even  without  reference  to  the  value  of  the 
property,  he  neglected  and  declined  to  enforce  the  mort- 
gage or  to  collect  the  same  out  of  the  premises,  but  on  the 
contrary  determined  to  continue  the  loan  of  the  money  se- 
cured by  the  mortgage,  against  the  express  wishes  of  Beek- 
man, for  the  convenience  of  the  trustees  and  the  banks 
whom  they  represented,  in  one  of  which  the  plaintiff  was  a 
stockholder.  No  steps  were  taken  to  collect  the  debt  until 
1857,  and  after  the  trustees  refused  to  pay  the  annual  inter- 
est, though  for  three  years  succeeding  Beekman's  request  to 
the  plaintiff,  the  mortgaged  premises  were  worth  $10,000 
to  $15,000  more  than  the  debt,  and  up  to  1853  would  have 
sold  for  more  than  enough  to  pay  the  amount  of  the  mort- 
gage. Afterwards,  and  when  the  fund  primarily  liable  has 
depreciated  in  value  to  less  than  one-third  of  the  debt,  the  ' 
creditor  proceeds  to  collect  it  by  foreclosure  and  sale  of  the 
mortgaged  premises,  and  asks  that  the  estate  of  the  surety 
may  be  adjudged  liable  to  pay  the  deficiency.  It  is  very 
plain  to  me  that  a  creditor,  who  disregards  an  express  re- 
quest made  by  a  surety  to  proceed  and  collect  his  debt  at  a 
time  when  it  is  collectible,  and  from  improper  motives  wil- 
fully or  negligently  omits  a  duty  to  the  surety  enjoined  on 
him  in  this  respect,  until  the  debt  is  uncollectible  from  the 
principal,  has  no  equitable  rights  to  be  enforced  against  the 
surety.  In  this  case,  when  the  primary  fund  for  the  pay- 
ment of  the  debt  was  ample,  when  urged  by  the  surety  to 
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collect  it,  and  for  years  afterwards,  the  creditor  chose  to 
let  his  loan  lie,  against  the  quasi  surety's  expressed  wish, 
because  he  considered  it  an  advantageous  mortgage  invest- 
ment, until  the  fund  primarily  liable  for  the  debt  has  de- 
preciated to  a  sum  less  than  one-third  of  such  debt,  it  would 
be  wholly  inequitable  to  charge  a  deficiency  upon  the  surety 
caused  jiurely  by  the  creditor's  own  conduct.  The  plaintiff 
refused  to  comply  with  the  request  of  Beekman  for  the  rea- 
son that  he  wished  to  continue  the  loan,  showing  by  his 
conduct  that  he  did  not  rely  upon  the  surety.  There  would 
be  no  equity  in  allowing  him  to  call  upon  the  surety  when 
it  is  apparent  that  if  he  had  complied  with  his  request,  he 
would  have  secured  his  debt. 

This  is  not  an  action  upon  Livingston's  bond  or  Beek- 
mau's  guaranty  of  such  bond,  but  the  creditor  asks  the  aid 
of  a  court  of  equity  to  enable  him  to  enforce  the  payment 
of  his  debt.  The  rule  before  stated  not  being  founded  up- 
on contract  between  the  surety  and  the  creditor,  but  upon  a 
principle  of  equity  obliging  the  creditor  to  act  justly  to- 
wards the  surety,  when  the  creditor  seeks  relief  in  a  court 
of  equity,  if  his  case  falls  within  the  rule,  it  is  proper  that 
it  should  be  applied  to  it.  Here,  at  least,  the  surety  has 
the  right  to  demand  that  the  creditor  neither  do,  nor  omit 
to  do  any  act  enjoined  on  him  as  an  equitable  duty  which 
injures  the  surety  against  his  express  wish  or  request.  The 
present  presents  a  very  clear  and  strong  case  for  the  appli- 
cation of  the  rule.  It  is  said  that  there  is  the  absence  of 
any  notice  of  facts  from  which  the  plaintiff  could  have  sup- 
posed that  delay  was  likely  to  prove  injurious  to  Beekman. 
But  this  can  make  no  difference.  Besides  the  mortgaged 
premises  were  a  flouring  mill  and  its  appurtenances,  subject 
to  depreciation  in  value  by  fluctuations  in  the  business  to 
which  alone  the  property  was  adapted,  and  by  the  wear  and 
destruction  of  its  machinery  and  appendages.  These  things 
were  doubtless  understood  by  the  plaintiff,  and  after  the 
representations  made  to  him  by  the  agent  of  the  trustees, 
that  the  debt  was  perfectly  secure  without  reference  to  the 
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mortgaged  premises,  he  gave  no  heed  to  their  value  or  their 
depreciation.  lu  his  letter  to  the  agent  of  the  banks  hold- 
ing the  premises  in  November,  1857,  after  setting  forth  the 
agent's  representations  in  1847,  he  distinctly  declared  that 
those  representations  as  to  perfect  security  had  been  his  sole 
inducement  against  the  wish  expressed  of  Beekman  and  the 
mortgagor,  to  continue  the  loan  since  the  conveyance  by 
Beekman. 

The  point  is  made  that  the  obligation  of  Beekman  was  not 
one  of  suretyship  ;  but  that  after  he  took  the  conveyance  of 
the  land  from  Livingston  charged  with  the  debt,  and  re- 
sumed the  administration  of  the  fund  so  charged,  his  situa- 
tion was  precisely  the  same  as  if  he  had  then,  as  an  original 
transaction,  borrowed  the  $15,000  from  the  plaintiff  and 
mortgaged  his  own  land  as  security.  The  ground,  I  think, 
is  not  maintainable.  Beekman  was  a  surety  in  fact  as  well 
as  in  form,  and  it  was  in  that  character  that  the  plaintiff 
sought  to  charge  his  estate.  Penfield  was  the  original  debt- 
or, and  the  mortgage  was  given  to  secure  his  debt.  He  was 
personally  liable  for  the  debt  unless  the  subsequent  dealing 
of  the  plaintiff  relieved  him  from  the  liability.  Livingston 
became  the  owner  of  some  eight  acres  of  the  mortgaged 
premises  on  which  the  mill  was  situated,  at  a  time  when  the 
debt  had  been  reduced  to  $15,000  and  applied  to  the  plain- 
tiff to  release  all  the  land  covered  by  the  mortgage  except 
the  eiffht  acres  of  which  he  was  the  owner.  This  the  mort- 
gagee  consented  to  do,  upon  the  condition  that  Livingston 
would  give  him  his  bond  conditioned  for  the  payment  of  the 
amount  unpaid  of  the  mortgage  debt  in  three  years,  and 
that  Beekman  should  guarantee  such  bond.  Accordingly, 
Livino-ston  gave  the  bond  required,  and  Beekman  guaran- 
teed it.  This  was  in  1843,  after  the  mortgage  debt  was 
due,  and  it  was  under  this  guaranty  of  Livingston's  bond 
that  the  only  personal  liability  of  Beekman  for  the  mort- 
gage debt  ever  existed.  Livingston,  in  1846,  conveyed  the 
mortgaged  premises  to. Beekman,  subject  to  the  mortgage, 
and  he  deducted  the  amount  thereof  from  the  consideration 
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allowed  for  the  premises,  but  this  created  no  personal  lia- 
bility of  Beekmaii  for  the  mortgage  debt.  {Belmont  v.  Co- 
man,  22  N.  Y.,  438.)  The  only  eflfect  of  the  transaction 
was,  as  between  Beekman  and  Livingston,  to  constitute  the 
mortgaged  premises  held  by  Beekman  under  the  convey- 
ance, the  primary  fund  for  the  payment  of  the  mortgaged 
debt.  The  taking  of  the  conveyance,  such  as  it  was,  did 
not  render  Beekman  personally  liable  as  a  principal  debtor. 
But  if  he  did  thereby  become  personally  liable  for  the  debt, 
such  obligation  was  not  by  any  contract  with  the  mortgagee  ; 
and  the  mortgagee  has  a  right  to  lay  hold  of,  for  his  own 
benefit,  a  contract  thus  made  between  Beekman  and  Living- 
ston, and  enforce  it,  only  as  such  an  obligation,  as  it  truly 
and  equitably  is.  In  substance  and  equity,  Beekman  stood 
in  the  position  of  surety  to  the  plaintiff  for  the  mortgage 
debt. 

I  entertain  no  doubt  that  the  sole  personal  liability  of 
Beekman  was  upon  his  covenant  of  guaranty ;  but  if  this 
were  otherwise,  it  is  clear  that  after  the  conveyance  of  the 
property  to  the  trustees,  subject  to  the  mortgage,  he  stood 
in  substance  and  in  equity  in  the  position  of  a  surety,  the 
property  in  the  hands  of  the  grantees  constituting  the 
primary  fund  for  the  payment  of  the  debt.  {Marsh  v.  Pike, 
10  Paige,  595  ;  Russell  v.  Pistor,  3  Seld.,  171.) 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Gould,  J.  The  only  possible  liability  of  Mrs.  Beekman, 
as  executrix,  is  on  the  guaranty.  And  that  is  the  undertak- 
ing of  a  surety.  In  this  state  it  is  to,  late  to  question  the 
principal  of  ^mp'v.  Baldwin,  (17  John.,)  that  where  a  surety 
requests  the  creditor  to  proceed  to  enforce  collection  from 
the  principal  debtor,  and  the  creditor  neglects  to  do  so,  and 
the  principal  debtor  thei-eafter  becomes  unable  to  pay,  the 
loss  thereby  incurred,  falls  on  the  creditor,  and  not  on  the 
surety. 

Seldon,  J.,  did  not  sit  in  the  case  ;  all  the  other  judges 
concurrmg.  Judgment  affirmed. 
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V. 

Bank  of  Steubenville  v.  Leavitt. 

In  the  Supreme  Court  of  Ohio. 

(Reported  5  Hammond,  207.) 

_  Every  act  or  agreement  by  whioh  the  right  of  the  creditor  to  proceed  against 
his  principal  is  delayed  or  suspended,  works  a  discharge  of  the  sui-ety.  It  will 
be  a  defence  as  -ff-ell  at  law  as  in  equity. 

The  defendauts'  intestate,  executed  a  bond  to  the  plaintiffs, 
conditioned  for  the  payment  of  $1,450;  upon  default  being 
made,  this  action  was  commenced.  The  defendant  pleaded 
that  the  bond  in  question  was  made  by  the  intestate  as  surety 
for  one  J.  C,  and  not  as  principal.  That  the  plaintiffs  had 
notice  of  the  fact,  when  the  bond  was  executed,  and  that 
afterwards  they  had  accepted  a  confession  of  judgment  from 
the  principal  for  the  amount  of  the  debt,  with  an  agreement 
for  stay  of  execution  for  eighteen  months.  A  general  demur- 
rer was  interposed  to  this  plea. 

Br  THE  CouKT.  He  who  becomes  surety  for  another,  has 
a  right  to  pay  the  debt  when  it  becomes  due,  and  collect  it 
from  his  principal.  He  may  substitute  himself  in  place  of 
the  creditor,  and  subject  any  funds  or  securities  provided  for 
the  payment  of  the  debt  by  the  principal,  or  he  may  call 
upon  the  creditor  to  prosecute  his  suit'without  delay.  The 
law  does  not  permit  the  creditor  to  interfere  with  these 
rights.  If  he  do  invade  them,  the  surety  is  held  to  be  dis- 
charged. 

No  principal  is  better  settled  at  the  present  day,  than  that 
a  surety  cannot  be  further  bound  than  by  the  terms  of  his 
undertaking.  These  terms  cannot  be  changed  without  his 
consent.  If  any  change  is  made  that  might  prejudice  his 
rights,  without  his  consent,  he  is  protected  by  holding  his 
obligation  at  an  end.  A  simple  omission  on  the  part  of  the 
creditor  to.  pursue  this  remedy  is  not  considered  as  affecting 
57 


450  APPENDIX. 

Banh  of  Steubenville  v.  Leavitt. 

the  rights  of  either  party.  But  any  act  which  destroys  or 
suspends  the  rights,  to  an  instant  and  continuing  pursuit  of 
the  remedy,  so  that  the  surety  cannbt  enforce  the  collection 
of  the  debt  without  delay,  absolves  him  from  his  liability. 
The  defence  which  such  an  act  gives  to  the  surety,  is  one 
proper  to  be  set  up  in  a  court  of  law.  The  doctrine  is  ori- 
ginally of  chancery,  and  is  of  recent  introduction  there.  Its 
adoption  in  the  courts  of  law  is  almost  within  our  own  times 
(4  Cam.  C.  336)  and  it  prevails  in  either  court,  according  to 
the  circumstances  of  the  case.  The  authorities  upon  which 
it  rests  are  very  numerous  :  (7  John.  336  ;  12  John.  174;  17 
John.  384 ;  2  Merivale,  276  ;  4  John.  Ch.  7,  337  ;  2  Marsh. 
82,  392 ;  2  Ves.  Jr.  550  ;  4  Ves.  737  ;  1  Gal.  32  ;  1  Mass. 
339  ;  1  Paine,  305  ;  3  Wash.  C.  C.  7  ;  4  Wash.  C.  C.  26  ;  2 
Band.  333  ;  12  Wheat.  556). 

In  the  case  in  2  Eand.,  the  court  lays  down  the  doctrine 
broadly :  "  If  a  creditor  by  agreement  with  the  principal 
debtor,  or  by  any  other  act,  precludes  himself  at  law  from 
proceeding  against  the  principal,  after  the  debt  is  due  for  a 
moment,  or  if  the  agreement  is  such  that  a  court  of  equity 
would  stay  proceedings  at  law,  the  surety  is  dischai-ged." 
Here  is  a  judgment,  with  a  stay  of  execution,  entered  of 
record.  This  ties  up  the  creditor's  lands.  If  the  surety  were 
to  pay  the  debt,  he  could  do  nothing  with  the  judgment 
until  the  stay  of  execution  expired.  The  consideration  upon 
which  the  stay  of  execution  was  entered,  is  not  a  matter  for 
investigation.  The  fact  that  it  is  entered,  suspends  the  cre- 
ditor's right  to  sue  execution  until  the  entry  is  avoided. 
That  it  is  sufficient  to  discharge  the  surety.  It  is  objected 
to  the  plea,  that  it  does  not  sufficiently  aver,  that  the  stay  of 
execution  was  entered,  without  the  consent  of  the  surety. 
The  want  ot  this  consent  is  the  material  fact  of  the  whole 
defence.  We  therefore  think  that  the  plea  is  defective. 
But  leave  is  given  to  amend. 
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VI. 


PAYMENT  BY  SURETY. 

Gaee  v.  Martin. 

In  the  Court  of  Appeals,  State  of  JSFew  York. 

(Reported  20  New  York  (6  Smith)  306.) 

A  judgment  -n-as  recovered  against  A.  B.  his  surety  paid  the  judgment 
A.  subsequently  prosecuted  a  writ  of  error,  and  obtained  a  reversal.  B.  com- 
menced an  action  against  the  plaintiflf,  to  vrhom  he  had  paid  the  judgment,  to 
recover  back  the  money  paid.  Held,  that  the  action  was  not  well  brought ; 
the  remedy  of  the  surety  in  such  a  ease,  is  against  his  principal. 

■When  one  person  advances  money  for  another,  in  payment  of  the  debt  of 
the  latter,  it  is  deemed  at  the  instant  of  its  payment,  to  be  the  money  of  the 
party  for  whose  benefit  the  payment  is  made ;  so  that  in  the  eyes  of  the  law 
the  debt  is  satisfied,  not  by  the  money  of  a  third  party,  but  by  that  of  the  debt- 
or himself. 

The  facts  in  this  case  were  as  follows.  Garr  sued  as 
assignee  of  one  Patten,  for  money  had  and  received  by  one 
Martin,  to  the  use  of  Patten,  under  the  followins:  circum- 
stances.  Martin  obtained  a  judgment  in  the  Superior  Court 
of  New  York  city,  against  one  Kanouse  ;  Kanouse  sued  out 
a  writ  of  error  to  the  Supreme  Court,  and  he  with  Patten  as 
his  surety,  executed  a  joint  and  several  bond  conditioned 
among  other  things,  for  paying  the  judgment  and  costs,  in 
case  of  affirmance. 

The  Supreme  Court  affirmed  the  judgment  below ;  and 
Patten,  after  an  action  had  been  brought  upon  the  bond, 
paid  the  original  judgment,  with  the  costs  of  the  suit  in 
error.  Subsequently  Kanouse  brought  error  to  the  Supreme 
Court  of  the  United  States,  whereupon  the  judgment  ren- 
dered in  the  Supreme  Court  of  New  York  was  reversed, 
and  the  cause  being  remanded,  the  original  judgment  was 
reversed.  Garr  claimed,  upon  the  above  facts,  to  recover 
back  the  money  paid  by  Patten,  the  demand  having  been 
assigned  to  him.  A  demurrer  was  interposed  by  Martin, 
which  was  overruled,  and  judgment  ordered  for  the  plaintiff. 
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The    general  term  having   affirmed    such  judgment,    the 
defendant  appealed  to  this  court. 

Selden,  J.  The  law,  no  doubt,  will  imply  a  promise  to 
refund  money  paid  upon  a  judgment  which  has  been  subse- 
quently reversed  ;  but  the  question  here  is  whether,  in  a 
case  like  this,  the  implication  arises  in  favor  of  the  surety  who 
paid  the  money,  or  of  the  principal  for  whose  benefit  it  was 
paid,  and  whose  debt  it  went  to  discharge. 

This  question  is  not  without  difficulty.  It  is  insisted  by 
the  appellant,  and  as  I  think  justly,  that  no  privity  existed 
between  Patten,  the  surety,  and  the  plaintiff  in  the  judgment : 
and  hence,  that  no  implied  promise  can  arise  between  them. 
The  execution  by  Patten  of  his  bond  to  Martin,  did  not,  in 
my  judgment,  create  any  legal  privity  between  the  parties ; 
not,  as  urged  by  the  appellant,  for  the  reason  that  the  bond 
was  statutory,  aud  therefore  not  voluntary,  but  because  Pat- 
ten was  a  mere  surety,  acting  not  for  himself,  but  for  and  in 
behalf  of  his  principal,  between  whom  alone,  and  the  plain- 
tiff in  the  judgment,  did  any  actual  legal  privity  exist. 

This  will  be  rendered  more  apparent,  by  a  consideration  of 
the  relations  of  the  parties,  and  the  necessary  consequences 
of  their  acts.  As  the  money,  when  paid,  went  to  discharge 
what  was  then  the  debt  of  Kanouse,  it  would  seem  that  at 
the  moment  of  its  application  it  must  have  been  the  money 
of  Kanouse. 

But  let  us  suppose  the  contrary,  and  that  the  money  is 
deemed  to  have  been  paid  as  the  money  of  Patten,  the  surety, 
and  consequently,  that  when  the  judgment  was  reversed,  a 
cause  of  action  arose  in  favor  of  Patten  to  recover  it  back. 
What  effect  would  a  subsequent  re-payment  of  the  money 
by  Kanouse  to  Patten  have  upon  this  cause  of  action?  It 
could  not,  of  course,  continue  in  favor  of  Patten.  It  must 
either  be  extinguished,  or  transferred  to,  or  in  some  way 
vested  in  Kanouse^  But,  how  could  it  become  vested  in  the 
latter?  The  law  upon  our  supposition  has  previously  im- 
plied, that  the  money  was  had  and  received  by  the  plaintiff 
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in  the  judgment,  to  the  use  of  Patten,  the  surety.  Will  it 
now,  after  the  reimbursement  of  the  surety  by  his  principal, 
raise  a  second  implication  in  favor  of  the  latter,  that  it  was 
had  and  received  to  his  use?  I  apprehend  not ;  there  can  be 
but  one  such  implication,  and  that  must  be  in  favor  of  the 
jjarty  to  whom  the  money  is  decreed  legally  to  belong,  at 
the  instant  of  its  payment.  If  this  be  so,  then  a  supposition, 
which  leads  to  the  concluson,  that  a  principal  cannot  under 
such  circumstances  fulfil  his  own  obligations,  by  reimburs- 
ing his  surety,  without  losing  all  power  of  obtaining  restitu- 
tion, must  be  erroneous. 

Again,  it  is  clear,  that  the  payment  of  the  money  by  Patten 
to  the  plaintiff  in  the  judgment,  operated  eo  insianti,  to  create 
a  valid  demand  in  favor  of  Petten,  the  surety,  against 
Kanouse,  the  principal,  for  the  amount  so  paid.  What  effect, 
then,  had  the  reversal  of  the  judgment  upon  this  demand? 
It  certanly  could  not  extinguish  the  claim  of  the  surety 
against  his  pi'incipal,  for  the  money  advanced.  Nothing 
short  of  re-payment,  or  satisfaction  obtained  in  some  way, 
could  do  that.  Patten's  cause  of  action  against  Kanouse, 
therefore,  must  have  continued,  notwithstanding  the  rever- 
sal of  the  judgment.  But  upon  the  theory  of  the  plaintiff 
here,  he  acquired  also  by  the  reversal  a  cause  of  action 
against  the  plaintiff  in  the  judgment.  If  so,  then  Patten 
from  the  time  of  the  reversal,  supposing  that  he  had  not 
been  already  paid,  had  a  double  remedy  for  the  money  he 
had  advanced  ;  one  against  Kanouse,  and  the  other  against 
Martin,  the  plaiutiff  in  the  judgment ;  and  might,  of  course, 
have  brought  and  prosecuted  suit  against  each  at  the  same 
time.  To  maintain  the  suit  against  Kanouse,  it  would  be 
necessary  to  allege  and  show  that  the  money  had  been  paid 
for  his  use  and  benefit ;  while  to  maintain  that  against  Mar- 
tin,  it  must  appear  that  it  was  received  by  him  for  the  use 
and  benefit  of  the  plaintiff.  Patten  ;  and  the  courts  would 
be  called  upon  to  render  these  two  inconsistent  judgments, 
in  reo-ard  to  the  same  identical  transaction,  if  the  theory  of 
the  plaintiff  is  sound. 
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These  are  some  of  the  incongruities  which  stand  in  the 
way  of  the  plaintiff's  recovery.  But  if,  on  the  other  hand, 
we  take  the  opposite  ground,  the  case  is  simple  and  free 
from  all  complication.  The  surety  must  look  to  his  prici- 
pal,  for  whom  he  has  consented  to  advalice  the  money  and 
on  whose  credit  alone  he  has  acted  ;  and  the  principal  only 
can  obtain  restitution. 

The  difficulty  is  solved  by  assuming  this  principle,  which 
I  am  inclined  to  think  is  sound,  viz  :  that  where  one  person 
advances  money  for  another,  in  payment  of  the  debt  of  the 
latter,  it  is  deemed  at  the  instant  of  its  payment,  to  be  the 
money  of  the  party  for  whose  benefit  the  payment  is  made  ; 
so  that  in  the  eye  of  the  law  the  debt  is  satisfied,  not  by  the 
money  of  a  third  party,  but  by  that  of  the  debtor  himself. 

How  can  the  money  of  A  discharge  the  debt  of  B?  Could 
B,  if  sued  for  the  debt,  plead  payment  by  A?  Clearly  not ; 
he  must  plead  that  he  himself  has  paid.  If  A  pay  the  money 
without  the  request  of  B,  either  express  or  implied,  A 
acquires  no  right  of  action  against  B,  and  the  debt  is  not 
thereby  discharged  ;  although  a  subsequent  assent  on  the 
part  of  B  might  give  effect  to  such  payment.  If  the  three 
were  together,  and  A  should  hand  the  money  to  B,  who 
should  instantly  hand  it  to  the  creditor,  there  would  be  no 
doubt  that  it  was  the  money  of  B,  when  applied  upon  his 
debt.  But  suppose,  instead  of  passing  the  money  through 
the  hands  of  B,  A,  at  his  request,  gives  it  to  the  creditor, 
is  it  not  the  same  in  legal  effect?  Is  it  not  still  B's  money 
which  pays  B's  debt?  I  think  it  is,  and  that  A  must  look 
exclusively  to  B  for  reimbursement,  as  much  in  the  one  case 
in  the  other— whatever  may  occur  in  regard  to  the  debt,  as 
between  B  and  the  creditor.  The  case  here  is  the  same  as 
if  the  money  had  been  paid  at  the  special  request  of 
Kanouse ;  because  it  is  well  settled'  that  where  one  pays 
money  as  surety  for  another,  the  law  implies  a  request. 
{Exall  V.  Partridge,  8  Te7-in  R.,  308  ;  Pownal  v.  Ferrand, 
6  Barn  &  Ores.,  439  ;  Biitler  v.  Wright,  20  John.,  367.) 

There  can  be  no  better  test  of  what  has  been  said,  than  to 
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-nquii-e,  whether  at  common  law  a  declaration  for  money 
.ent,  could  have  been  maintained  by  Patten  against  Kanouse  ; 
and  as  to  that,  I  entertain  no  doubt.  In  Butcher  v.  Andrews 
(1  SalJc.,  23),  the  plaintiff  had  delivered  money  to  a  son  at 
the  request  of  the  father.  He  brought  an  action  against  the 
father,  and  declared  for  money  lent  to  the  son.  This 
was  held  bad.  The  court  said  the  same  money  could 
not  be  "lent  to  two,"  plainly  implying,  that  the  declaration 
should  have  been  for  money  lent  to  the  father. 

So  in  Harriot  v.  lAnter  (2  Wils.,  141),  when  the  declaration 
■was  for  money  "  lent  and  advanced  by  the  plaintiff  to  James 
Dalrymple,  at  the  special  instance  and  request  of  the  defend- 
ant," the  court  held,  that  if  the  money  was  lent  to  James  Dal- 
rymple, it  could  not  have  been  lent  to  the  defendant,  and  gave 
judgment  against  the  plaintiff.  The  inference  is,  that  the  plain- 
tiff ought  to  have  declared  for  money  lent  to  the  defendant. 

The  case  of  Ball  v.  Sibbs  (8  Term  R.,  328),  shows  very 
clearly,  how  this  question  would  then  have  been  regarded  by 
court  of  King's  bench.  The  action  was  brought  to  recover 
for  the  use  of  certain  lands,  which  the  plaintiff,  at  the  defend- 
ant's request  had  permitted  one  Ditchell  to  occupy.  The 
court,  by  way  of  illustration,  say  :  "  When  goods  sold,  are 
by  order  of  the  vendee  delivered  to  a  third  person,  an  ac- 
tion may  be  maintained,  on  the  common  counts,  as  for  goods 
sold  and  delivered  to  the  vendee  himself ;  though,  in  prac- 
tice, it  is  generally  stated,  that  the  goods  were  delivered  to 
such  third  party,  at  the  request  of  the  vendee." 

The  case  here  put  is  parallel  to  ours,  and  depends  upon 
the  same  considerations.  It  can  make  no  difference,  whether 
the  thing  delivered  is  goods  or  money.  Where  the  contract 
is  with  one  and  the  delivery  to  another,  it  is  not  necessary 
in  pleading  to  notice  the  latter;  although,  as  the  court  said, 
in  Bull  V.  Sibbs,  in  respect  to  goods  sold,  "  in  practice," 
where  money  is  delivered  to  a  third  person,  at  the  request 
of  another,  in  payment  of  a  del)t  of  the  latter,  it  has  been 
usual  to  declare  for  so  much  money  paid  to  the  person 
receiving  it,  for  the  use  of  the  party  making  the  request. 
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That  the  title  passes  iu  every  such  case  directly  to  the 
latter,  in  the  first  instance,  and  that  the  money  is  in  fact 
lent  to  him,  is  evident.  If  instead  of  being  paid  upon  a 
debt,  the  money  is  received  by  the  third  party  upon  some 
trust,  for  the  benefit  of  the  party  requesting  the  delivery, 
then  of  necessity  the  title  must  pass  to  the  latter.  It  is 
equally  plain,  that  it  must  do  so  when  the  third  party  has 
agreed  to  repay  the  money  to  the  party  at  whose  request  it 
is  delivered  to  him.  The  latter  could  in  that  case  himself 
maintain  an  action  for  money  lent  ;  and  he  could  not  lend 
another's  money.  What  difterence  can  it  make,  that  the 
money  is  delivered  in  payment  of  a  debt  of  the  party 
requesting  such  delivery?  What  has  the  person,  who  parts 
with  his  money  in  such  a  case,  to  do  with  the  relations 
between  the  other  two  ?  His  contract  is  solely  with  one  of 
those  parties,  and  is  the  same,  whatever  may  be  the  object 
for  which  the  money  is  delivered.  In  each  case  he  loans  the 
money,  and  the  title  passes  directly  to  the  borrower.  This 
must  be  so,  as  well  where  the  request  is  implied,  as  in  case 
of  money  paid  by  a  surety,  as  where  it  is  express. 

It  thus  appears,  that  the  defendant  derived  his  title  to  the 
money  in  question,  not  from  Patten,  but  from  Kanouse  ;  and, 
consequently,  that  when  his  right  to  the  money  was  sub- 
verted by  the  reversal  of  the  judgment,  he  could  only  be 
responsible  to  Kanouse,  whose  rights  were  thereby  revived. 

The  judgment  of  the  Common  Pleas,  therefore,  should  be 
reversed,  and  judgment  should  be  rendered  for  the  defendant 
upon  the  demurrer. 

Judgment  reversed. 
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STATUTE  29  OAR.  II,  CAP.  3. 

Section  4.  No  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator  upon  any  special  promise,  to  an- 
swer damages  out  of  his  own  estate  ;  2,  or  whereby  to  charge 
the  defendant  upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriages  of  another  person ;  3,  or  to 
charge  any  person  upon  any  agreement  made  upon  considera- 
tion of  marriage  ;  4,  or  upon  any  contract  or  sale  of  lands, 
tenements,  hereditaments,  or  any  interest  in  or  concerning 
them  ;  5,  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof;  6, 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  in 
wi-iting,  and  signed  by  the  party  to  be  charged  therewith, 
or  by  some  person  thereunto  by  him  lawfully  authorized. 

STATUTE  9  GEO.  IV,  CAP.  14. 

Section  6.  No  action  shall  be  brought  whereby  to  charge 
any  pei-son  upon  or  by  reason  of  any  representation  or  assur- 
ance made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade  or  dealings  of  any  other  per- 
son, to  the  intent  or  purpose  that  such  other  persons  may 
obtain  credit,  money,  or  goods  upon,  unless  such  represen- 
tation or  assurance  be  made  in  writing,  signed  by  the  party 
to  be  charged  therewith. 

MERCANTILE  LAW  AMENDMENT  ACT,  19  AND  20  VIOT.,  1856. 
3.  No  special  promise  to  be  made  by  any  person  after  the 
passing  of  this  Act  to   answer  for  the  debt,  default,  or  mis- 
carriage of  another  person,  being  in  writing,  and  signed  by 
68 
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the  party  to  be  charged  therewith  or  some  other  person  by 
him  thereunto  lawfully  authorized,  shall  be  deemed  invalid 
to  support  an  action,  suit,  or  other  proceeding  to  charge  the 
person  by  whom  such  promise  shall  have  been  made,  by  rea- 
son only  that  the  consideration  for  such  promise  does  not 
.ppear  in  writing,  or  by  necessary  inference  from  a  writ- 
ten document. 


ALABAMA,  — Code,  1852,  §§1551,  1552,  1553,  2198. 

Section  1551.  In  the  following  cases  every  agreement  is 
void,  unless  such  agreement,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  is  in  writing,  and  sub- 
scribed by  the  ^arty  to  be  charged  therewith,  or  some  other 
person  by  him  thereunto  lawfully  authorized  in  writing. 

1.  Every  agreement,  which  by  its  terms,  is  not  to  be  per- 
formed within  one  year  from  the  making  thereof. 

2.  Every  special  promise,  by  an  executor,  or  administra- 
tor, to  answer  damages  out  of  his  own  estate. 

3.  Every  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another. 

4.  Every  agreement,  promise,  or  undertaking,  made  upon 
consideration  of  marriage,  except  mutual  promises  to  many. 

5.  Every  contract  for  the  sale  of  goods,  chattels,  or  things 
in  action,  for  a  price  exceeding  two  hundred  dollars,  unless 
the  buyer  accepts  and  receives  part  of  such  goods  and  chat- 
tels, or  the  evidences,  or  some  of  them,  or  such  things  in 
action  :  or  unless  the  buyer  at  the  time  pay  some  part  of  the 
purchase  money. 

6.  Every  contract  for  the  sale  of  lands,  tenements,  or 
hereditaments,  or  of  any  interest  therein,  except  leases  for  a 
term  not  longer  than  one  year,  unless  the  purchase-money, 
or  a  portion  thereof,  be  paid,  and  the  purchaser  be  put  into 
possession  of  the  land  by  the  seller. 

§  1552.  When  goods  or  things  in  action,  are  sold,  or 
lands,  tenements,  or  hereditaments,  sold  or  leased  at  public 
auction,  and  the  auctioneer,  his  clerk,  or  agent,  makes  a 
memorandum  of  the  property,  and  price  thereof  at  which  it 
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is  sold  or  leased,  the  terms  of  sale,  the  name  of  the  pur- 
chaser, or  lessee,  and  the  name  of  the  person  on  whose  ac- 
count the  sale  or  lease  is  made,  such  memorandum  is  a  note 
of  the  contract  within  the  meaning  of  the  preceding  section. 
§  1553.  No  action  can  be  maintained  to  charge  any  per- 
son, by  reason  of  any  representation  or  assurance  made,  con- 
cerning the  character,  conduct,  ability,  trade,  or  dealings  of 
any  other  person,  when  such  action  is  brought  by  the  per- 
son to  whom  such  representation  or  assurance  was  made, 
unless  the  same  is  in  writing,  signed  by  the  party  sought  to 
be  charged. 

§  2198.  A  seal  is  not  necessary  to  convey  the  legal  title 
to  land,  to  enable  the  grantee  to  sue  at  law,  any  instrument 
in  writing,  signed  by  the  grantor  or  his  agent,  having  a 
written  authority,  is  effectual  to  transfer  the  legal  title  to 
the  grantee,  if  such  was  the  intention  of  the  grantor,  to  be 
collected  from  the  entire  instrument. 


AKKANSAS  — English's  Digest,  Chapter  73,  §  1. 

Section  1.  No  action  shall  be  brought,  first,  to  charge 
any  executor  or  administrator,  upcm  any  special  promise,  to 
answer  for  any  debt  or  damage  out  of  his  own  estate  ;  second, 
to  charge  any  person  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage,  of  another ;  third,  to 
charge  any  person  upon  an  agreement  made  in  consideration 
of  marriage ;  fourth,  to  charge  any  person  upon  any  con- 
tract for  the  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them  ;  fifth,  to  charge  any  per- 
son upon  any  lease  of  lands,  tenements,  or  hereditaments, 
for  a  longer  term  than  one  year ;  sixth,  to  charge  any  per- 
son, upon  any  contract,  promise,  or  agreement,  that  is  not 
to  be  performed  within  one  year  fi'om  the  making  thereof ; 
unless  the  agreement,  promise,  or  contract,  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  made  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  signed  by  some  other  person  by 
him  thereunto  properly  authorized. 
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CALIFORNIA— AoT  op  Apbil  19,  1850,  Chapter  47,  §§  12,  13,  14, 19. 

Section  1 2.  In  the  following  cases,  every  agreement  sliall  be 
void,  unless  such  agreement,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writing,  and 
subscribed  by  the  paiiy  charged  therewith  :  1.  Every  agree- 
ment that  by  the  terms  is  not  to  be  performed  within  one 
year  from  the  making  thereof.  2.  Every  special  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another. 
3.  Every  agreement,  promise,  or  undertaking,  made  upon 
consideration  of  marriage,  except  mutual  promises  to  marry. 

^  13.  Every  contract  for  the  sale  of  any  goods,  chat- 
tels, or  things  in  action,  for  the  price  of  two  hundred  dollars 
or  over,  shall  be  void,  unless,  1st.,  a  note  or  memorandum 
of  such  contract  be  made  in  writing,  and  be  subscribed  by 
the  parties  to  be  charged  therewith  ;  or,  2nd,  unless  the 
buyer  shall  accept  and  receive  part  of  such  goods,  or  the 
evidences,  or  some  of  them,  of  such  things  in  action ;  or, 
3d,  luiless  the  buyer  shall  at  the  time  pay  some  part  of  the 
purchase  money. 

§  14.  Whenever  any  goods  shall  be  sold  at  auction, 
and  the  auctioneer  shall,  at  the  time  of  the  sale,  enter  in  a 
sale-book  a  memorandum,  specifying  the  nature  and  price  of 
the  property  sold,  the  terms  of  the  sale,  the  name  of  the 
purchaser,  and  the  name  of  the  person  on  whose  account 
the  sale  is  made  ;  such  memorandum  shall  be  deemed  a  note 
of  the  contract  of  sale  within  the  meaning  of  the  last  sec- 
tion. 

^  19.  Every  instrument  required  by  any  of  the  pro- 
visions of  this  chapter  to  be  subscribed  by  any  party,  may 
be  subscribed  by  the  lawful  agent  of  such  party. 

CONNECTICUT— Revised  Statutes,  1849,  Title  19,  §  1. 

Section  1.  No  suit  at  law  or  equity  shall  be  brought  or 
maintained  upon  any  contract  or  agreement,  whereby  to 
charge  any  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate ;  or 
whereby  to  charge  the  defendant  upon  any  special  promise, 
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to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person  ;  or  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage  ;  or  upon  any  contract  for 
the  sale  of  lands,  tenements,  or  hereditanents,  or  any  inter- 
est in  or  concerning  them  ;  or  upon  any  agreement  that  is 
not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof;  unless  the  contract  or  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  made  in  writing,  and  signed,  by  the 
party  to  be  charged  therewith,  or  by  some  other  person 
thereunto  by  him  lawfully  authorized. 

DELAWARE  —  Revised  Code  1852,  Chaptes  63,  §  6. 

Section  6.  No  action  shall  be  brought,  whereby  to  charge 
any  executor  or  administrator,  upon  any  special  promise  to 
answer  damages  out  of  his  own  estate,  or  whereby  to  charge 
any  defendant,  upon  any  special  promise,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person  of  the  value 
of  five  dollars,  and  not  exceeding  twenty  dollars,  unless  such 
promise  and  assumption  shall  be  proved  by  the  oath,  or 
affirmation,  of  one  credible  witness,  or  some  memorandum, 
or  note  in  writing,  shall  be  signed  by  the  party  to  be 
charged  therewith. 

FLORIDA  — Thompson's  Digest,    1847,   Second    Division,   Tit.  4, 

Chap.  3,  §  1. 

Section  1.  No  action  shall  be  brought  whereby  to  charge 
any  executor  or  admhiistrator  upon  any  special  promise  to 
answer  or  pay  any  debt  or  damages  out  of  his  own  estate, 
or  wherel^y  to  charge  the  defendant  upon  any  special  pro- 
mise to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person,  or  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage,  or  upon  any  contract  for  the 
sale  of  lands,  tenements,  or  hereditaments,  or  of  any  uncer- 
tain interest  in  or  concerning  them,  or  for  any  lease  thereof, 
for  a  longer  term  than  one  year,  or  upon  any  agreement 
that  is  not  to  be  performed  within  one  year  from  the  making 
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thereof,  uuless  the  agreemeat  or  promise  upon  which  such 
action  shall  be  brought,  or  some  note  or  memorandum 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or.  by  some  other  person  by  him  there- 
unto lawfully  authorized. 

GEORGIA. 

[In  this  state  the  English  Statute  is  in  force  :  see  also,  T.  E.  Oohb's  Kew 
Digest,  Appendix  III.] 

ILLINOIS  —  Revised  Statutes,  1845,  Chaptbb  44,  §  1. 

Section  1.  No  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator,  upon  any  special  promise  to 
answer  any  debt,  or  damages  out  of  his  own  estate,  or  where- 
by to  charge  the  defendant  upon  any  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage  of  another  person  ; 
or  to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage,  or  upon  any  contract  for  the  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  for  a  longer  term  than  one  year  ;  or  upon 
any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  unless  the  promise  or 
agreement  upon  which  such  action  shall  be  brought,  or  some 
note  or  memorandum  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized. 

INDIANA— Revised  Statutes,  1852,  Chaptbb  42,  §§  1,  2,  6. 

Section  1.  No  action  shall  be  brought  in  any  of  the 
following  cases: 

First. — To  charge  an  executor  or  administrator,  upon  any 
special  promise,  to  answer  damages  out  of  his  own  estate  ;  or 

Second. — To  charge  any  person,  upon  any  special  promise, 
to  answer  for  the  debt,  default,  or  miscarriage  of  another ;  or 

Third. — To  charge  any  person  upon  any  agreement  or 
promise  made  in  consideration  of  marriage ;  or 

Fourth. — Upon  any  contract  for  the  sale  of  lands ;  or 

Fifth.— X^T^on  any  agreement  that  is  m%  tp  be  performed 
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■within  one  year  from  the  making  thereof ;  unless  the  pro- 
mise, contract,  or  agreement,  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing  and  signed  by  the  party  to  be  charged  therewith, 
or  by  some  person  thereunto  by  him  lawfully  authorized  ; 
excepting  however,  leases  not  exceeding  the  term  of  three 
years. 

^  2.  The  consideration  of  any  such  promise,  contract 
or  agreement  need  not  be  set  forth  in  such  writing,  but  may 
be  proved. 

§  6.  No  action  shall  be  maintained  to  charge  anj'  person 
by  reason  of  any  representation  made  concerning  the  char- 
acter, conduct,  ciedit,  ability,  trade,  or  dealings  of  any 
other  pei-son,  unless  such  representation  be  made  in  writing 
and  signed  by  the  party  to  be  charged  thereby,  or  by  some 
person  thereunto  by  him  legally  authorized. 


IOWA  — Code  1851,  §§  2409,  2410. 

§  2409.  Except  when  otherwise  specially  provided,  no 
evidence  of  any  of  the  contracts  enumerated  in  the  next 
succeeding  section  is  competent,  imless  it  bo  in  writing  and 
signed  by  the  party  charged,  or  by  his  lawfully  authorized 
agent. 

§  2410.  Such  contracts  embrace, 

First. — Those  in  relation  to  the  sale  of  personal  property, 

when  no  part  of  the  property  is  delivered,  and  no  part  of 

the  price  is  ))aid  ; 

Second. — Those  made  in  consideration  of  marriage,  but  not 

including  promises  to  marry  ; 

Third. — Those  wherein  one  person  promises  to  answer  for 
the  debt,  default,  or  miscarriage  of  another,  including  pro- 
mises by  executors  to  pay  the  debt  of  their  principal  from 
their  own  estate ; 

Fourth. — Those  iov  the  creation  or  transfer  of  any  interest 
in  lands,  except  leases  for  a  term  not  exceeding  one  year  ; 

Fifth. — Those  that  are  not  to  be  performed  within  one 
year  from  the  making  thereof. 
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KANSAS—  Compiled  Laws  1862,  Chapter  102,  §  5. 

Section  5.  No  aotioii  shall  be  brought,  whereby  to  charge 
the  defendant,  upon  any  special  promise,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person,  or  to  charge 
any  executor  or  administrator,  upon  any  special  promise,  to 
answer  damages  out  of  his  own  estate,  or  to  charge  any  per- 
son, upon  any  agreement  made  upon  consideration  of  mar- 
riage, or  upon  any  contract,  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them,  or  up- 
on any  agreement,  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  or  her  lawfully  authorized. 

KENTUCKY  —  Rbviseb  Statutes,  1852,  Chaptee  22,  §§  1, 2. 

Section  1.  No  action  shall  be  brought  to  charge  any  per- 
son, 

Firtit.  For  a  representation  or  assurance  concerning  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  an- 
other, made  with  intent  that  such  other  may  obtain  thereby 
credit,  money,  or  goods ;  nor 

Secondly.  Upon  a  promise  to  pay  a  debt  contracted  during 
infancy,  or  a  ratification  of  a  contract  or  promise  made  during 
infancy  ;  noi* 

Thirdly.  Upon  a  promise  as  personal  representative  to 
answer  any  debt  or  damage  out  of  his  own  estate  ;  nor 

Fourthly.  Upon  a  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  ;  nor 

Fifthly.  Upon  any  agreement  made  in  consideration  of 
marriage,  except  mutual  promises  to  marry  ;  nor 

Sixthly.  Upon  any  contract  for  the  sale  of  real  estate,  or 
any  lease  thereof  for  a  longer  term  than  one  year  ;  nor 

Seventhly.  Upon  any  agreement  which  is  not  to  be  per- 
formed within  one  year  from  the  making  thereof  ;  unless  the 
promise,  contract,  agreement,  representation,  assurance,  or 
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ratification,  or  some  memorandum  or  note  thereof  be  iu 
writing,  and  signed  at  the  close  thereof,  by  the  party  to  be 
charged  therewith,  or  by  his  authorized  agent.  But  the 
consideration  need  not  be  expressed  in  the  writing  ;  it  may 
be  proved  when  necessary,  or  disproved  by  parol  or  other 
evitlenee. 

^  2.  A  seal  or  scroll  shall  in  no  case  be  necessary  to  give 
effect  to  a  deed  or  other  writing,  but  a  signature  without 
seal  shall  have  the  same  efficacy  for  every  purpose,  as  if  a 
seal  was  affixed  thereto;  and  all  writings  so  executed  shall 
stand  upon  the  same  footing  with  sealed  writings,  having  the 
same  force  and  effect,  and  upon  which  the  same  actions  may 
be  founded.  But  this  section  shall  not  apply  to  an  assign- 
ment by  indorsement  on  a  bond,  note,  or  bill. 


MAINE  — Rbvisbd  Statutes  1840,  Chaptee  136,  §§  1,  2,  3. 

Section  1.  No  action  shall  be  brought  and  maintained  in 
any  of  the  following  cases : 

First,  to  charge  an  executor  or  administrator,  upon  any 
special  promise,  to  answer  damages  out  of  his  own  estate. 

Secondly.  To  charge  any  person,  upon  any  special  prom- 
ise, to  answer  for  the  debt,  default,  or  misdoings  of  another. 

Thirdly.  To  charge  any  person,  upon  an  agreement  made 
in  consideration  of  marriage. 

Fourthly.  Upon  any  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  of  any  interest  in  or  concerning 
them. 

Fifthly.  Upon  any  agreement  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof.  Unless  the  prom- 
ise, contract,  or  agreenient,  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  be  signed  by  the  party  to  be  charged  there- 
with, or  by  some  person  thereunto  lawfully  authorized. 

^  2.  The  consideration  of  any  such  promise,  contract,  or 
agreement,  need  not  be  set  forth  or  expressed  in  the  writing 
sjo-ned  by  the  party  to  be  charged  therewith,  but  may  be  proved 
by  any  other  legal  evidence. 
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§  3.  No  action  shall  be  brought  and  maintained,  to  charge 
any  person  upon,  or  by  reason  of,  any  representation  or  assur- 
ance, made  concerning  the  character,  conduct,  credit,  ability, 
trade  or  dealings  of  any  other  person,  unless  such  represen- 
tation or  assurance  shall  be  made  in  writing,  and  signed  by  the 
party  to  be  charged  thereby,  or  by  some  person  thereunto 
by  him  lawfully  authorized. 

MARYLAND. 

[In  this  state  the  English  Statute  is  in  force ;  see  also  Kilty's  Keport  of  the 
English  Statutes,  page  242.] 


MASSACHUSETTS— General  Statutes,  I860,  Pabt  II.,  Titlb  6, 
Chapter  105. 

Section  1.  No  action  shall  be  brought  in  any  of  the  fol- 
lowing cases,  that  is  to  say : 

First.  To  charge  an  executor,  or  administrator  or  assignee 
under  any  insolvent  law  of  this  Commonwealth,  upon  a  special 
promise  to  answer  damages  out  of  his  own  estate. 

Second.  To  charge  any  person  upon  any  special  promise 
to  answer  for  the  debt,  default  or  misdoings  of  another. 

Third.  Upon  an  agreement  made  upon  consideration  of 
marriage. 

Fourth.  Upon  any  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  of  any  interest  in  or  concerning 
them;  or. 

Fifth.  Upon  any  agreement  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof; 

Unless  the  promise,  contract  or  agreement  upon  which 
such  action  is  brought,  or  some  memorandum  or  jiote  thereof 
is  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  by  some  person  thereunto  by  him  lawfully  autho- 
rized. 

\  2.  The  consideration  of  such  promise,  contract  or  agree- 
ment need  not  be  set  forth  or  expressed  in  the  writing, 
signed  by  the  party  to  be  charged  therewith,  but  may  be 
proved  by  any  other  legal  evidence. 
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^  3.  No  promise  for  the  payment  of  any  debt  made  by  an 
insolvent  debtor,  who  has  obtained  his  discharge  from  said 
debt  under  proceedings  in  bankruptcy  or  insolvency,  shall 
be  evidence  of  a  new  or  continuing  contract,  whereby  to 
deprive  a  party  of  the  benefit  of  relying  upon  such  discharge 
in  bar  of  the  recover}'  of  a  judgment  upon  such  debt,  unless 
such  promise  is  made  by  or  contained  in  some  writing  signed 
by  the  party  sought  to  be  charged,  or  by  some  person  there- 
unto by  him  lawfully  authorized  ;  but  this  section  shall  not 
apply  to  such  promise  made  prior  to  the  fifteenth  day  of 
March,  in  the  jear  eighteen  hundred  and  fifty-six. 

§  4.  No  action  shall  be  brought  to  charge  any  person, 
upon  or  by  reason  of  any  representation  or  assurance  made 
concerning  the  character,  conduct,  credit,  ability,  trade  or 
dealings  of  any  other  person,  unless  such  representation  or 
assurance  is  made  in  writing,  and  signed  by  the  party  to  be 
charged  thereby,  or  by  some  pei-sou  thereunto  by  him  law- 
fully authorized. 

lu  the  General  Statutes  chap.  3,  sec.  7,  clause  20,  it  is 
provided  that  in  the  construction  of  all  statutes  the  words 
written  and  in  writing,  may  include  printing,  engraving,  lith- 
oo-raphino-  and  any  other  mode  of  representing  words  and 
letters  ;  but  when  the  written  signature  of  a  person  is  required 
by  law,  it  shall  always  be  the  proper  handwriting  of  such 
person,  or  in  case  he  is  unable  to  write,  his  proper  mark. 

MICHIGAN— Rbtisbd  Statutes,  1846,  Title  19,  Chapter  81,  §§  2, 

4,  5,  6. 

Section  2.  In  the  following  cases  specified  in  this  section 
every  agreement,  contract  and  promise,  shall  be  void  unless 
such  agreement,  contract  or  promise,  or  some  note  or  memo^ 
randum  thereof  be  In  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  by  some  person  by  him  thereunto  law- 
fully authorized,  that  is  to  say  : 

1.  Evei-y  engagement  that  by  its  terras  is  not  to  be  per- 
formed in  one  year  from  the  making  thereof. 

2.  Eveiy  special  promise  to  answer  for  the  debt,  default 
or  misdoings  of  another  person. 


468  APPENDIX. 

3.  Every  engagement,  promise  or  undertaking  made  upon 
consideration  of  marriage,  except  mutual  promises  to  marry. 

4.  Every  special  promise  made  by  an  executor  or  admin- 
istrator to  answer  damages  out  of  his  own  estate. 

§  4.  Whenever  any  goods  shall  be  sold  at  auction,  and 
the  auctioneer  «hall  at  the  time  of  the  sale,  enter  in  a  sale- 
book  a  memorandum,  specifying  the  nature  and  price  of  the 
property  sold,  the  terms  of  the  sale,  the  name  of  the  pur- 
chaser, and  the  name  of  the  person  on  whose  account  the 
sale  is  made,  such  memorandum  shall  be  deemed  a  memo- 
randum of  the  contract  of  sale,  within  the  meaning  of  the 
last  section. 

§  5.  No  action  shall  be  brought  to  charge  any  person, 
upon  or  by  reason  of  any  favorable  representation  or  assur- 
ance made  concerning  the  character,  conduct,  credit,  ability, 
trade  or  dealings  of  any  other  person,  unless  such  represen- 
tation or  assurance  be  made  in  writing,  and  signed  by  the 
party  to  be  charged  thereby  or  by  some  person  thereunto 
by  him  lawfully  authorized. 

§  6.  The  consideration  of  any  contract,  agreement  or  pro- 
mise required  by  this  chapter  to  be  in  writing  need  not  be 
expressed  in  the  written  contract,  agreement  or  promise  or 
in  any  note  or  memorandum  thereof,  but  may  be  proved  by 
any  other  legal  evidence. 

MINNESOTA— Revised  Statutes,  1866,  Chapteb41,  Title  2,  §§  6,  8. 

Section  6.  No  action  shall  be  maintained  in  either  of  the 
following  cases  upon  any  agreement,  unless  such  agreement 
or  some  note  or  memorandum  thereof,  expressing  the  con- 
sideration, is  in  writing,  and  subscribed  by  the  party  charged 
therewith. 

First.  Every  agreement  that  by  its  terms  is  not  to  l)e  per- 
formed within  one  year  from  the  making  thereof ; 

Second.  Every  special  promise  to  answer  for  the  debt, 
default  or  doings  of  another ; 

Third.  Every  agreement,  promise,  or  undertaking,  made 
upon  consideration  of  marriage,  except  mutual  promises  to 
marry. 
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§  8.  "Whenever  goods  are  sold  at  public  auction,  and  the 
auctioneer  at  the  time  of  the  sale,  enters  into  a  sale-book,  a 
memorandum  specifying  the  nature  and  price  of  the  prop- 
erty sold,  the  terms  of  the  sale,  name  of  the  purchaser,  and 
the  name  of  the  person  on  whose  account  the  sale  is  made ; 
such  memorandum  shall  be  deemed  a  note  of  the  contract 
of  sale  within  the  meaning  of  the  7th  section. 


MISSISSIPPI  — Hutchinson's  Codb,  Chapters  4,  7,  Abt.  I,  §  1. 

Section  1,  No  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator,  upon  any  special  promise,  to 
answer  any  debt  or  damage  out  of  his  own  estate  ;  or  where- 
by to  charge  the  defendant  upon  any  special  promise,  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  per- 
son, or  to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage,  or  upon  any  contract  for  the  sale 
of  lands,  tenements,  or  hereditaments,  or  the  making  any 
lease  thereof  for  a  longer  term  than  one  year,  or  upon  any 
agreement  that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless  the  promise  or 
agreement  upon  which  such  action  sh-all  be  brought,  or  some 
memorandum  or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person, 
by  him  or  her  thereunto  lawfully  authorized. 


MISSOUKI  —  Revised  Statutes,  1845,  Chapter  68,  §§  5,  7. 

Section  5.  No  action  shall  be  brought  to  charge  any  exe- 
cutor or  admin istrstor,  upon  any  special  promise,  to  answer 
for  any  debt  or  damages  out  of  his  own  estate,  or  to  charge 
any  person  upon  any  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person,  or  to  charge  any 
person  upon  any  agreement  made  in  consideration  of  mar- 
riao-e,  or  upon  any  contract  for  the  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them,  or 
any  lease  thereof  for  a  longer  time  than  one  year,  or  upon 
any  agreement  that  is  not  to  be  performed  within  one  year 


470  APPENDIX. 

from  the  making  thereof:  unless  the  agreement  upon  which 
the  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  by  him  thereto 
lawfully  authorized. 

^  7.  No  action  shall  be  brought  to  charge  any  person  up- 
on, or  by  reason  of,  any  representation  or  assurance  made 
concerning  the  character,  conduct,  credit,  ability,  trade,  or 
dealings,  of  any  other  person,  unless  such  representation  or 
assurance  be  made  in  writing,  and  subscribed  by  the  party 
to  be  charged  thereby,  or  by  some  person  thereunto  by  him 
lawfully  authorized. 

NEVADA  — Laws  1861,  Chapteb  9,  §§  61,  63. 

Section  61.  In  the  following  cases  every  agreement  shall 
be  void,  unless  such  agreement,  or  some  note,  or  memoran- 
dum thereof,  expressing  the  consideration,  be  in  writing, 
and  subscribed  by  the  party  charged  therewith  : 

First.  Every  agreement  that  by  the  terms,  is  not  to  be 
performed  within  one  year  from  the  making  thereof ; 

Second.  Every  speciul  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another  ; 

Third.  Every  agreement,  promise,  or  undertaking,  made 
upon  consideration  of  marriage,  except  mutual  promises  to 
marry. 

§  63.  Whenever  goods  shall  be  sold  at  auction,  and  the 
auctioneer  shall,  at  the  time  of  sale,  enter  in  a  sale-book, 
a  memorandum,  specifying  the  nature  and  price  of  the  prop- 
erty sold,  the  terms  of  the  sale,  the  name  of  the  purchaser, 
and  the  name  of  the  person  on  whose  account  the  sale  is 
made,  such  memorandum  shall  be  deemed  a  note  of  the  con- 
tract of  sale,  within  the  moaning  of  section  61  of  this  chap- 
ter. 

NEW   HAMPSHIRE  — Revised  Statutes,  1842,  Chapter  180,  §  8. 

Section  8.  No  action  shall  be  brought  in  the  following 
oases  : 
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JFirst.  To  charge  any  executor  or  administrator,  upon  any- 
special  promise  to  answer  damages  out  of  his  own  estate  ; 

Second.  To  charge  any  person,  upon  any  special  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person  ; 

Third.  To  charge  any  person  upon  an  agreement  made 
upon  consideration  of  marriage  ; 

Fourth.  To  charge  any  person  upon  any  agreement  that 
is  not  to  be  performed  within  one  year  from  the  time  of 
making  it. 

Unless  such  promise  of  agreement,  or  some  note  or  mem- 
orandum thereof,  is  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  by  some  person  thereunto  by  him  law- 
fully authorized. 

NEW  JERSEY  — Revised  Statutes,  1847,  Titlb  17,  Ohapteb  1,§  14. 

Section  14.  No  action  shall  be  brought,  whereby  to 
charge  any  executor  or  administrator,  upon  any  special  prom- 
ise to  answer  damages  out  of  his  own  estate  ;  or  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person  ;  or  to 
charge  any  person  upon  any  agreement  made  upon  considera- 
tion of  marriage  ;  or  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them  ;  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  un- 
lets the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  or  her  lawfully  authorized. 

NEW  YORK— Rbtisbd  Statutes,  1830,  Pabt  II,  OflAPiBK  8,  Title 

2,  §§  2,  4. 

Section  2.  In  the  following  cases,  every  agreement  shall 
be  void  unless  such  agreement,  or  some  note  or  memorandum 
thereof,  be  in  writing  and  subscribed  by  the  party  to  be 
charged  therewith ; 
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1.  Every  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  one  year  from  the  making  thereof ; 

2.  Every  special  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person  ; 

3.  Every  agreement,  promise,  or  undertaking,  made  upon 
consideration  of  marrii^e  except  mutual  promises  to  marry. 

^  4.  Whenever  goods  shall  be  sold  at  public  auction,  and 
the  auctioneer  shall,  at  the  time  of  the  sale,  enter  in  a  sale- 
book,  a  memorandum  specifying  the  nature  and  price  of  the 
property  sold,  the  terms  of  the  sale,  the  name  of  the  pur- 
chaser, and  the  name  of  the  person  on  whose  account  the 
sale  is  made,  such  memorandum  shall  be  deemed  a  note  of 
the  contract  of  sale,  within  the  meaning  of  section  3,  of 
this  title. 


NORTH  CAROLINA— Revised  Statutes,  Vol.  I,  Chapteb50,§  10. 

Section  10.  No  action  shall  be  brought  whereby  to  charge 
any  executors  or  administrator,  upon  a  special  promise,  to 
answer  damages  out  of  his  own  estate,  or  to  charge  the 
defendant  upon  any  special  promise  to  answer  the  debt, 
default,  or  miscarriage  of  another  person,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized. 

OHIO  —  Revised  Statutes,  Swan's  Edit.  1854,  Chapter  49,  §  5. 

Section  5.  No  action  shall  be  brought  whereby  to  chai'ge 
the  defendant,  upon  any  special  promise,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person  ;  or  to 
charge  any  executor  or  administrator,  upon  any  special  prom- 
ise, to  answer  damages  out  of  his  own  estate  ;  or  to  charge 
any  person  upon  any  agreement  made  in  consideration  of 
marriage,  or  upon  any  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them : 
or  upon  any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof;  unless  the  agree- 
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nient  upon  which  such  action  shall  be  brought,  or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  or  her,  lawfully  authorized. 


OREGON—  Civil  Code,  Title  8,  Chapter  8,  §§  775,  776. 

Section  775.  In  the  following  cases  the  agreement  is 
void,  unless  the  same,  or  some  note  or  memorandum  there- 
of, expressing  the  consideration,  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully  author- 
ized agent ;  evidence  therefore  of  the  agreement  shall  not 
be  received  other  than  the  writing,  or  secondary  evidence  of 
its  contents,  in  the  cases  prescribed  by  law  : 

1.  An  agreement  that  by  its  terms,  is  not  to  be  performed 
within  a  year  from  the  making  thereof ; 

2.  An  agreement  to  answer  for  the  debt,  default,  or  mis- 
carriage  of  another ; 

3.  An  agreement  by  an  executor  or  administrator,  to  pay 
the  debts  of  his  testator  or  intestate  out  of  his  own  estate  ; 

4.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  mai-ry  ; 

5.  An  agreement  for  the  sale  of  personal  property,  at  a 
price  not  less  than  fifty  dollars,  unless  the  buyer  accept  and 
receive  some  part  of  such  personal  property,  or  pay  at  the 
time,  some  part  of  the  purchase  money  :  but  when  the  sale 
is  made  by  auction,  an  entry  by  the  auctioneer  in  his  sale- 
book,  at.  the  time  of  the  sale,  of  the  kind  of  property  sold,  the 
terms  of  the  sale,  the  price,  and  the  names  of  the  purchaser 
and  person  on  whose  account  the  sale  is  made,  is  a  sufficient 
memorandum ; 

6.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  any  interest 
therein  ; 

7.  An  agreement  concerning  real  property,  made  by  an 
agent  of  the  party  sought  to  be  charged,  unless  the  authority 
of  the  agent  be  in  writing. 

§  776.  No  evidence  is  admissible  to  charge  a  person  upon 
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a  representation  as  to  the  credit,  skill,  or  character  of  a 
third  person,  unless  such  representation,  or  some  memoi-aa- 
dum  thereof  in  writing,  and  either  subscribed  by,  or  in  the 
handwriting  of  the  party  to  be  charged. 

PENNSYLVANIA— DuNLAP's  Laws,  Chap.  59. 
Frauds  and  Perjuries,  Brightley^s  Purdon,  497. 
4.  No  action  shall  be  brought  whereby  to  charge  any  exe- 
cutor or  administrator,  upon  any  promise  to  answer  damages 
out  of  his  own  estate,  or  whereby  to  charge  the  defendant, 
upon  any  special  promise  to  answer  for  the  debt  or  default 
of  another,  unless  the  agreement  ujDon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  by  him  authorized. 

RHODE  ISLAND  —Revised  Statutes,  1844. 

"■An  Act  to  ])revent  Frauds  and  Perjuries"  Page  222. 

Section  1.  No  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator  upon  his  special  promise,  to 
answer  any  debt  or  damage  out  of  his  own  estate,  or  whereby 
to  charge  the  defendant  upon  his  special  promise,  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person  ;  or 
to  charge  any  person  upon  an  agreement  made  upon  con- 
sideration of  marriage,  or  upon  any  contract  for  the  sale  of 
lands,  tenements,  or  hereditaments,  or  the  making  of  any 
lease  thereof  for  a  longer  time  than  one  year  ;  or  upon  any 
agreement  which  is  not  to  be  performen  within  the  space  of 
one  year  from  the  making  thereof,  unless  the  promise  or  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  note  or 
memorandum  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some  other  person  by 
him  thereunto  lawfully  authorized. 

SOUTH  CAROLINA. 

[In  this  state  the  English  Statute  is  in  force.    See  also,  Brevard's  Digest, 
Tol.1,  Title  84.] 
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TENNESSEE  —Scott's  Edition  of  Laws,  Vol.  1,  Chaptbk  25,  §  1. 

Section  1.  No  action  shall  be  brought  whereby  to  charge 
any  executor  or  aduiiuistrator,  upon  any  special  promise,  to 
answer  any  debt  or  damages  out  of  his  own  estate,  or  whereby 
to  charge  the  defendant  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person,  or  to 
charge  any  person  upon  any  agreement  made  upon  consid- 
eration of  marriage,  or  upon  any  contract  for  the  sale  of 
lands,  tenements,  or  hereditaments,  or  the  making  of  any 
lease  thereof  for  a  longer  term  than  one  year,  or  upon  any 
agreement  which  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless  the  promise  or 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  uote  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
by  him  thereunto  lawfully  authorized. 

TEXAS— Act  of  January  18th,  1840. 

Section  1.  Xo  action  shall  be  brought  whereby  to/sharge 
any  executor  or  administrator  upon  any  special  promise  to 
answer  any  debt  or  damage  out  of  his  own  estate,  or  where- 
by to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  another  per- 
son, or  to  charge  any  person  upon  any  agreement  made  in 
consideration  of  marriage,  or  upon  any  contract  for  the  sale 
of  lands,  slaves,  tenements  or  hereditaments,  or  the  making 
of  any  lease  thereof  for  a  longer  term  than  one  j^ear,  or  upon 
any  agreement  which  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  unless  the  promise  or 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  person  by  him  there- 
unto lawfully  authorized. 

VERMONT— Revised  Statutes,  1839,  Title  15,  Chapter  61,  §§  1,  3. 
Section  1.  No  action  in  law  or  equity  shall  be  brought  in 
any  of  the  following  cases,  that  is  to  say  : 
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First.  To  charge  an  executor  or  administrator  upon  any 
special  promise  to  answer  damages  out  of  his  own  estate ;  or, 

Second.  T6  charge  any  person  upon  any  special  promise 
to  answer  for  the  debt,  default  or  misdoings  of  another  ;  or, 

Third.  To  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage  ;  or. 

Fourth.  Upon  any  contract  for  the  sale  of  lands,  tene- 
ments or  hereditaments,  or  of  any  interest  in  or  concerning 
them ;  or, 

Fifth.  Upon  any  agreement  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof; 

Unless  the  promise,  contract  or  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  by  some  person  thereunto  by  him  law- 
fully authorized  ;  and  if  the  contract  or  agreement  relate  to 
the  sale  of  real  estate  or  any  interest  therein,  such  authority 
shall  be  conferred  by  writing. 

§  3.  No  action  shall  be  brought  to  charge  any  person, 
upon  or  by  reason  of  any  representation  or  assurance  made 
concei'ning  the  character,  conduct,  credit,  ability,  trade  or 
dealings  of  any  other  person,  unless  such  representation  or 
assurance  be  made  in  writing,  and  signed  by  the  party  to  be 
charged  thereby,  or  by  some  person  thereunto  by  him  law- 
fully authorized. 

VIEGINIA — Code  of  Paetoit  and  Eobistson,  1849.    Chaptee  143, 

§§  1,  2. 

Section  1.  No  action  shall  be  brought  in  any  of  the  fol- 
lowing cases :       ' 

First.  To  charge  any  person  upon  or  by  reason  of  a  repre- 
sentation or  assurance  concerning  the  character,  conduct, 
credit,  ability,  trade  or  dealings  of  another  to  the  intent  or 
purpose  that  such  other  may  obtain  thereby  credit,  money 
or  goods  ;  or. 

Secondly.  To  charge  any  person  upon  a  promise  made 
after   full   age   to  pay  a  debt   contracted  during  infancy, 


APPENDIX.  477 

or  upon  a  ratification  after  full  age  of  a  promise  or  simple 
contract  made  during  infancy ;  or, 

Tliirdly.  To  charge  a  personal  represent, tive  upon  a  pro- 
mise to  answer  any  debt  or  damages  out  of  his  own  estate ; 
or, 

FourOdy.  To  charge  any  person  upon  a  promise  to  answer 
for  the  debt,  default  or  misdoings  of  another ;  or. 

Fifthly.  Upon  any  agreement  made  upon  consideration 
of  marriage ;  or, 

Sixthly.  Upon  any  contract  for  the  sale  of  real  estate,  or 
the  lease  thereof  for  more  than  a  year ;  or, 

SeveiUhly.  Upon  any  agreement  that  is  not  to  be  per- 
formed within  a  year,  unless  the  promise,  contract,  agree- 
ment, representation,  assurance  or  ratification,  or  some  memo- 
randum or  note  thereof  be  in  writing,  and  signed  by  the  party 
to  be  charged  thereby,  or  his  agent.  But  the  consideration 
need  not  be  set  forth  or  expressed  in  the  writings  ;  it  may 
be  proved,  (where  a  consideration  is  necessary)  by  other 
evidence. 

§  2.  Any  writing  to  which  the  person  making  it  shall 
affix  a  scroll  by  way  of  seal,  shall  be  of  the  same  force  as  if 
it  were  actually  sealed. 


WISCONSIN— Revised    Statutes,    1849,    Title    20,    Chapter    76, 

§§  2,  4,  8. 

Section  2.  In  the  following  cases  every  agreement  shall 
be  void,  unless  such  agreement  or  some  note  or  memorandum 
thereof,  expressing  the  consideration  be  in  writing,  and  sub- 
scribed by  the  party  charged  therewith  : 

First.  Every  agreement  that  by  the  terms  is  not  to  be 
performed  within  one  year  from  the  making  thereof. 

Second.  Every  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person. 

Third.  Every  agreement,  promise  or  undertaking  made 
upon  consideration  of  marriage,  except  mutual  promises  to 

marry. 

§  3.  Every  contract  for  the  sale  of  any  goods,  chattels  or 
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things  in  action  for  the  price  of  fifty  dollars  or  more  shall 
be  void,  unless : 

First.  A  note  or  memorandum  of  such  contract  be  made 
in  writing,  and  be  subscribed  by  the  parties  to  be  charged 
therewith ;  or, 

Second.  Unless  the  buyer  shall  accept  and  receive  part  of 
such  goods  or  the  evidences,  or  some  part  of  them  of  such 
things  in  action  ;  or. 

Third.  Unless  the  buyer  shall  at  the  time  pay  some  part 
of  the  purchase  money. 

§  4.  Whenever  goods  shall  be  sold  at  public  auction,  and 
the  auctioneer  shall  at  the  time  of  the  sale  enter  in  a  sale 
book  or  memorandum,  specifying  the  nature  and  price  of  the 
property  sold,  the  terms  of  the  sale,  the  name  of  the  pur- 
chaser, and  the  name  of  the  person  for  whose  account  the 
sale  is  made ;  such  memorandum  shall  be  deemed  a  note  of 
the  contract  of  sale  within  the  meaning  of  the  last  section. 

§  8.  Every  instrument  required  by  any  of  the  provisions 
of  this  title  to  be  subscribed  by  any  party,  may  be  sub- 
scribed by  the  lawful  agent  of  such  party. 
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Page  1,  note  A. 

(a)  Unless  fraud  is  clearly  shown,  the  liability  of  a  guar- 
antor is  not  aflfected  by  the  invalidity  of  the  original  obliga- 
tion. Furdy  v.  Peters,  35  Barb.  (N.  Y.)  239  ;  Sterns  v. 
Marks,  35  Barb.  (N.  Y.)  565.  This  is  the  rule  where  the 
instrument  is  legal,  where  it  is  not  so,  the  reverse  is  the  rule. 
Swift  V.  Beers,  3  Deuio,  (N.  Y.)  70  ;  Evans  v.  Hue/i/,  1  Bay, 
(S.  C.)  13;  Kylev.  Bostich,  10  Ala.  589.  A  guarantor  is 
an  individual  contractor,  and  must  answer  only  in  default 
of  his  principal ;  he  is  entitled  to  notice  of  such  defaults. 
This  is  not  the  rule  in  respect  to  a  surety.  McMillan  v. 
Bull's  Head  Bank,  32  Ind.  11.  Where  a  party  became  a 
guarantor  with  the  understanding  that  certain  others  were 
to  join  with  him.  Held,  that  in  the  event  of  their  failure 
to  do  so,  he  might  in  equity  restrain  a  suit  on  the  instru- 
ment. Evans  V.  Bremridge,  25  Law  Journal,  N.  S.,  part 
I,  pp.  102,  334.  See  also.  People  v.  Bostwich,  43  Barb. 
(N.  Y.)  9.  Sureties  are  not  responsible  beyond  the  terms 
or  their  undertakings  ;  presumptions  and  equities  are  never 
allowed  to  enlarge  or  change  their  legal  obligations.  Legget  v. 
Humphreys,  21  How.  (U.  S.)  66.  The  obligation  of  the  guar- 
antor is  that  which  the  fair  import  of  the  language  of  the 
guaranty  imposes  upon  him.  He  cannot  insist  upon  a  con- 
dition, if  his  engagement  is  absolute.  Simons  v.  Steele,  36 
N.  H.,  73.  Where  ambiguous  language  is  used,  which  is  sus- 
ceptible of  two  or  more  equally  reasonable  interpretations, 
that  is  to  be  adopted  which  makes  most  strongly  against  the 
guarantor.  Bailey  v.  Larchar,  5  R.  I.  530.  Where  a  guar- 
anty by  its  terms,  is  general  and  unrestricted,  and  where  the 
entire  subject  is  embraced  by  it ;  it  covers  the  accessories  and 
consequences  for  which  the  principal  is  liable.  Benjamin  v. 
Hillard,  23  How.  (U.  S.)  149.     See  also,  Scully  v.  Hawkins, 
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Id  La.  An.  183.  The  terms  of  the  contract  of  guaranty  are  to 
be  construed  stiictly  ;  and  no  condition  which  is  not  incor- 
porated into  the  agreement  or  fairly  implied  from  the  lan- 
guage used,  will  be  implied  by  the  law.  Bigelow  v.  Ben- 
ton, 14  Barb.  (N.  Y.)  123  ;  Wright  v.  Johnson,  8  Wend.  (N. 
Y.)  512;  Hunt  v.  Smith,  17  Wend.  (N.  Y.)  179;  Bobbin 
V.  Brandley,  17  Wend.  (N.Y.)422;  Walrathy.  Thompson, 
6  Hill.  (N.  Y.)  540  ;  S.  C.  affd.  2  Const.  (N.  Y.)  185.  The 
liability  of  a  guarantor  is  in  general  measured  by  that  of 
his  principal.  Smith  v.  Rogers,  14  Ind.  224.  In  the  case 
of  an  absolute  guaranty,  the  guarantor  is  not  entitled  to 
notice  of  the  failure  of  his  principal  to  perform  his  obliga- 
tion. Voltz  V.  Harris,  40  111.  155  ;  see  also  Dickerson  v. 
DerHckson,  Z2  Ills.  574;  Bowman  v.  Cfurd,  2  Bush,  (Ky.) 
565.  The  engagement  of  the  guarantor  is  accessory  to 
the  agreement  of  the  principal ;  and  it  is  a  general  rule  of 
law,  that  whatever  discharges  the  contract  of  the  principal, 
discharges  also  that  of  the  guarantor.  Miller  v.  Stewart, 
9  Wheat.  (U.  S.)  680.  A  guarantor  has  all  the  rights  which 
a  surety  has  in  equity  ;  any  material  variation  of  the  con- 
tract, either  before  or  after  breach,  or  time  given  to  the  prin- 
cipal, will  discharge  the  suret}'.  A  surety  cannot  claim  to 
be  a  guarantor  at  law.  Samuel  v.  Howarth,  3  Merivale, 
272  ;  Weed  v.  Grant,  30  Conn.  74  ;  Peahe  v.  Darwin,  25 
Vt.,  28  ;  Carter  v.  Jones,  5  Iredell,  (N.  C.)  193  ;  Calvert 
V.  The  London  Dock  Co.,  2  Reeve,  638.  The  defendant 
guaranteed  the  punctual  payment  of  rent,  and  at  his  request, 
the  tenant  was  ejected  for  non-payment.  Held,  that  formal 
demand  and  notice  was  not  necessary  in  order  to  enable  the 
plaintiff  to  maintain  his  action.  Held,  further,  that  such 
ejectment  did  not  divest  the  liability  upon  the  guaranty. 
VivMl  V.  Richardson,  13  Allen,  (Mass.)  521. 

Page  2,  note  a. 
(a)  Lord  Coke  considers  ten  things  essential  to  a  valid 
deed  of  conveyance,  Ist,  writing  ;  2d,  parchment  or  paper  ; 
3rd,  a  person  able  to  contract,  4th,  a  sufficient  name  ;  5th, 
a  person  able  to  be  contracted  with  ;  6th,  a  sufficient  name  ; 
7th,  a  thing  to  be  contracted  for  ;  8th,  apt  words  required 
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by  law,  9th,  sealing;  10th,  delivery.  Shep.  Touch.  54  ; 
Co.  Lit.  35  b.  ;   1  Wood  Com.  125. 

Page  2,  note  b. 
(b)  See  2  Smith's  Lead.  Cas.  456  ;  Shuhrick  v.  Salmond, 
3  BuiT.  1639  ;  Morley  v.  Boothby,  3  Biiig.  Ill  ;  Fallows 
V.  Taylor,  7  T.  R.  477.  The  distinction  between  sealed 
and  unsealed  instruments,  is  now  a  mere  unmeaning  and 
arbitrary  distinction,  made  by  technical  law,  and  not  sus- 
tained by  reason.  Ortucan  v.  Dickson,  13  Cal.  33.  In 
some  of  the  States  by  statute,  the  want  or  failure  of  con- 
sideration may  be  a  good  defence  against  an  action  on  a  sealed 
contract.  This  is  the  rule  in  other  States  by  long  usage. 
See  Oallaway  v.  Heam,  1  Houst.  610  ;  Kimball  v.  Walker, 
30111.511;  5«s./wc?v.Pearson,  9  Allen,  (Mass.)  393;  Nut- 
ting V.  Dickerson,  8  Allen,  (Mass.)  540  ;  Gray  v.  Handkin- 
son,  1  Bay,  (S.  C.)  278  ;  State  v.  Gaillard,  2  Bay,  (S.  C.)  11 ; 
Matlock  V.  Gibson,  8  Rich.  L.  (N.  C.)  437  ;  Leonard  v.  Bales, 

1  Blackf.  173  ;  Swift  v.  Hawkins,  1  Dallas,  17  ;  Case  v. 
Boughton,  11  Wend.  (N.  Y.)  106;  Solomon  v.  Kimmel, 
5  Binn.  (Penn.)  232 ;  Ooyle  v.  Fowler,  3  J.  J.  Marsh.  (Ky.) 
473  ;  Walker  v.  Walker,  13  Ired.  L.  (N.  C.)  335  ;  Peebles, 
V.  Stephens,  1  Bibb.  (Ky.)  500.  The  true  i-ule  appears  to 
be,  that  when  a  deed  acknowledges  the  receipt  of  a  considera- 
tion, the  grantor  and  all  claiming  under  him  are  estopped 
from  denying  that  one  was  paid.  They  may  disprove  the 
payment  for  the  purpose  of  recovering  the  consideration 
money,  but  they  cannot  do  so  for  the  purpose  of  destroying 
the  effect  and  operation  of  the  deed.     Grout  v.    Townsend, 

2  Hill,  (N.  Y.)  554,  557 ;  Meriam  v.  Harsen,  2  Barb.  Ch. 
(N.  Y.)  232,  267  ;  McOrea  v.  Furmort,  16  Wend.  (N.  Y.) 
460  ;  B'k.  of  U.  S.  v.  Houseman,  6  Paige  Ch.  (N.  Y.)  526  ; 
Bamum  v.  Childs,  1  Sandf.  (N.  Y.)  58  ;  Doe  v.  Beardsley, 
2  McLean  (U.  S.)  412  ;  Harvey  v.  Alexander,  1  Rand.  219  ; 
Philbrook  v.  Delano,  29  Me.  410  ;  Goodwin  v.  Gilbert,  9 
Mass.  310  ;  Farrington  v.  Barr,  26  N.  H.  86  ;  Wilt  v. 
Franklin,  1  Binn.  (Penn.)  502,  518. 

Page  2,  note  0. 
(o)  Under  3  New  York,  R.  S.  691,  ^  109,  in  cases  where  the 
61 
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action  rests  upon  a  sealed  instrument,  the  consideration  may 
be  impeached  in  the  same  manner  and  to  the  same  extent, 
as  in  cases  of  writings  without  seal.  Johnson  v.  Miln,  14 
Wend.  (N.  Y.)  195  ;  Russell  v.  Badgers,  15  Wend.  (N.  Y.) 
351;  Tallmadge  v.  WalUs,  25  Wend.  (N.  Y.)  107.  See 
also,  22  Barb.  (N.  Y.)  97  ;  10  Barb.  (N.  Y.)  308 ;  5  Duer. 
(N.Y.)294;  25  Wend.  (N.  Y.)  113  ;  5  Hill,  (N.  Y.)  66.  The 
only  effect  of  the  usual  clause  acknowledging  a  consideration 
paid,  is  that  the  grantor  may  be  estopped  from  denying  that 
there  was  any  consideration.  Goodspead  v.  Butler,  46  Maine, 
141.  For  every  other  purpose  it  may  be  varied,  explained 
or  contradicted  by  parol.  Wooden  v.  Shotwell,  3  Zabr. 
(N.  J.)  465.  The  only  person  who  can  take  advantage  of 
the  fraud,  is  the  party  defrauded,  and  those  who  have  his 
estate.     Gage  v.  Gage,  9  Foster,  533. 

Page  3,  note  a. 
(a)  In  general,  where  there  is  a  new  contract  based  on  a 
new  and  sufficient  consideration,  it  will  not  be  defeated  or 
rendered  invalid  merely  because  it  operates  to  secure  the  pay- 
ment of  another  person's  debt,  and  is  not  in  writing.  Allen 
V.  Thompson,   10  N.  H.  32  ;  see  also,  2  Denio,  (N.  Y.)  45. 

Page  4,  note  A. 
(a)  It  is  not  accurate  in  point  of  law  to  distinguish  between 
written  and  parol  contracts.  A  written  contract,  if  not  sealed, 
is  in  law  a  parol  agreement.  Beekman  v.  Drake,  3  M.  &  W. 
92  ;  see  also,  Rann  v.  Hughes,  7  T.  E.  350,  n.  ;  Thacher  v. 
Dinsmore,  5  Mass.  299  ;  Cook  v.  Bradley,  7  Conn.  57  ; 
Union  Turnpike  Co.  v.  Jenkins,  1  Caines'  (N.  Y.)  386. 

Page  5,  note  A. 
(a)  The  contract  of  guaranty,  although  in  writing,  is  of  no 
force  unless  founded  upon  a  consideration.  Wain  v.  Warl- 
ters,  5  East,  10  ;  Elliott  v.  Giese,  7  Har.  &  J.  457  ;  Leonard 
V.  Vreedenburgh,  8  John.  (N.  Y.)  29;  Bailey  v.  Freeman,  4 
John.  (N.  Y.)  280;  Clark  v.  Small,  6  Yerg."  418;  Aldridge 
V.  Turner,  G.  &  J.  427;  JSTeelson  v.  Sanborne,  2  N.  H.  414  ; 
Tenny  v.  Prince,  4  Pick.  (Mass.)  385;  Cobb  v.  Page,  17 
Penn.  St.  469. 
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The  rule  of  law  with  regard  to  the  consideration  of  a 
guaranty,  is  this  :  Where  the  original  obligation  has  already 
been  incurred  before  the  colhiteral  undertaking,  then  the 
consideration  in  order  to  sustain  the  guaranty  must  be  a  new 
and  distinct  one.  Raband  v.  Be  Wolf,  1  Paine,  C.  C.  (U.  S.) 
580;  Bell  v.  Welch,  9  C.  B.  154;  Anderson  v.  Bavis,  9  Vt. 
13t);  Pike  V.  Irtcin,  1  Sandf.  (N.  Y.)  14;  Parker  v.  Barker, 
2  Met.  (Mais.)  423;  Blder  v.  Warjield,  7  Har.  &  J.  391; 
Ware  v.  Ada77is,  24  Me.  177;  Blake  v.  Parlin,  22  Me.  395. 
In  a  case  where  the  original  obligation  is  founded  upon  a 
good  consideration,  and  at  the  time  when  it  is  incurred,  or 
before  that  time,  the  guaranty  is  received,  and  is  a  part  of 
the  inducement  for  giving  credit,  then  the  same  considera- 
tion for  which  the  original  obligation  is  incurred  is  held  to 
be  the  consideration  also  for  the  guaranty.  Leonard  v. 
Vreedenhurgh,  8  John.  (N.  Y.)  29;  Bickford  v.  Gibhs,  8 
Cush.  (Miiss.)  156;  Graham  v.  O'Neil,  2  Hall,  (N.  Y.)  474; 
Bainbndge  v.  Wade,  1  E.  L.  &  E.  236;  S.  C.  16;  Q.  B.  89; 
Campbell  v.  Knapp,  15  Penn.  St.  27;  Klein  v.  Currier,  14 
111.  237;  ConkeyY.  Hopkins,  17  John.  (N.  Y.)  113;  Gardner 
v.  Hopkins,  5  Wend.  (N.  Y.)  23;  Howe  v.  Kemball,  2 
McLean,  (U.  S.)  103;  Krutz  v.  Adams,  7  Eng.  (Ark.)  174; 
Henderson  v.  Rice,  1  Cold.  (Tenn.)  223.  The  consideration 
need  not  pass  directly  from  the  party  giving  it,  to  the  party 
receiving  it;  it  is  enough  if  a  benefit  arises  to  the  party  for 
whom  the  guaranty  is  given,  or  the  party  receiving  the 
guaranty  is  or  may  be  injured  by  it.  Either  of  these  will 
raise  a  sufficient  consideration.  Leonard  v.  Vreedenhurgh,  8 
John.  (N.  Y.)  29;  Bickford  v.  Gibhs,  8  Cush.  (Mass.)  156; 
Marley  v.  Boothley,  3  Bing.  (Penn.)  113;  Williams  v.  Mar- 
shall, 42  Barb.  (N.  Y.)  524.  A  promise  made  by  A.  to  per- 
form a  duty  which  B.  had  previously  undertaken  for  a  good 
consideration,  will  not,  unless  a  further  consideration  is 
shown,  support  an  action.  8mith  v.  Mudgett,  20  N.  H.  527. 
A  o-uaranty,  executed  after  the  de  t  had  been  contracted, 
but  in  pursuance  of  a  previous  promise  to  guarantee,  on  the 
faith  of  which  the  creditor  had  trusted  the  principal,  was 
held  a  good  consideration.     Standley  v.  Miles,  36  Miss.  (7 
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George)  434  A  moral  consideration  is  insufficient  to  sup- 
port an  action.  Eahin  v.  Fentan,  15  Ind.  59;  Updike  v. 
True,  2  Beasley,  (N.  J.)  151;  Shepard  v.  Rhodes,  7  E.- 1. 
470.  The  consideration  of  a  guaranty  need  not  appear,  even 
when  it  is  in  writing  :  it  may  be  shown  by  parol.  Oregory 
V.  Gleed,  33  Vt.  405.  It  is  now  well  settled  that  the  words 
"  debt,  default  or  miscarriage,"  extend  to  a  liability  for  a 
mere  tort.  This  was  settled  in  the  early  case  of  Kirkham  v. 
Marter,  2  B.  &  Aid.  613;  see  also.  Turner  v.  Hubbell,  2 
Day,  (Conn.)  457. 

Page  5,  note  b. 

(b)  The  guarantor  of  a  note,  is  in  no  sense  a  party  to  it. 
Mils  V.  Brown,  6  Barb.  (N.  Y.)  282;  5  Wend.  (N.  Y.)  307; 
2  Hill,  (N.  Y.)  190.  A  new  consideration  is  not  necessary 
to  support  a  guaranty  of  a  note  given  at  the  same  time  the 
note  is  executed  :  but  if  given  afterwaWs,  a  new  considera- 
tion is  necessary.  Joslyn  v.  OolUnscm,,  26  111.  61.  Since 
the  adoption  of  the  Code  of  1851,  a  written  guaranty  of  a 
promissory  note  imparts  a  consideration.  Sabin  v.  Harris, 
12  Iowa,  87.  An  indorser  of  a  note  at  the  time  of  its  exe- 
cution, and  before  delivery,  is  a  guarantor.  Van  Dwen  v. 
Tjader,  1  Nev.  380.  The  liability  of  a  party  who  endorses 
a  note  for  the  benefit  of  both  maker  and  payee,  is  that  of  a 
surety;  it  is  not  that  of  a  simple  guarantee.  Morton  v.  Hall, 
41  Vt.  47 1.  Where  a  person,  not  a  party  to  a  note  endorses  it, 
he  is  presumed  to  have  done  so  as  surety.  Collins  v.  Trist, 
20  La.  An.  348.  The  rule  is  different  in  Illinois.  See  Die- 
trich V.  Mitchell,  43  111.  40.  The  rule  in  several  of  the  states 
is,  that  the  holder  of  a  note  has  the  same  legal  rights  against 
the  surety,  as  he  has  against  the  principal  maker,  and  can- 
not therefore  be  compelled  to  prosecute  one  of  them  for  the 
benefit  of  the  other.  Davis  v.  Higgins,  3  N.  H.  231;  Bull 
v.  Allen,  19  Conn.  101 ;  Bond  v.  8torrs,  13  Conn.  412  ; 
Frye  v.  Barker,  4  Pick.  (Mass.)  382;  Buchanan  v.  Bordley, 
4  Har.  &  McH.  41;  Lenox  v.  Pry  or,  3  Wheat.  (U.  S.  )  524; 
Croughton  v.  Duvall,  3  Call's  R.  69;  Moore  v.  Promsard, 
20  Martin,  277. 
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Page  6,  note  a. 

(a)  Rann  v.  Hughes,  7  Tenn.  R.  350  ;  SchoonmaJcer  v. 
Rossa,  17  John.  (N.  Y.)  301.  A.  made  a  will,  and  after- 
wards made  his  note,  which  he  gave  to  his  son  without  con- 
sideration ;  he  never  intended  it  to  have  a  validity  during  his 
lifetime.  It  was  the  intention  that  it  should  be  enforced 
against  his  estate.  Held,  that  the  note  could  not  be  enforced. 
To  hold  it  valid,  would  be  to  give  it  the  force  of  a  will. 
The  fact  that  the  maker  of  the  note  had  paid  interest  on  it 
for  several  years,  did  not  make  any  difference.  Phelps  v. 
rhelps,  28  Barb.  (N.  Y.)  121;  see  also,  Dodge  v.  Pond,  23 
N.  Y.  78;  Harris  v.  Qlark,  3  Const.  (N.  Y.)  93.  The  gift 
of  the  maker's  own  note,  is  simply  a  promise — it  is  not  a  gift 
of  property;  payment  cannot  be  enforced  against  either  the 
maker  or  his  estate.  Starr  v.  Starr,  9  Ohio,  (N.  S.)  74. 
See  also.  Frost  v.  Frost,  33  Vt.  (4  Shaw)  639;  Connor  v. 
Trawick,  1  Ala.  (S.  C.)  258;  Caswell  v.  Ware,  30  Geo.  267; 
Craig  v.  Kittredge,  46  N.  H.  57;  Payne  v.  Powell,  5  Bush. 
(Ky.)  248. 

Page  8,  note  A. 

(a)  a  promise  to  pay  the  debt  of  another  may  not  be  in 
writing,  and  it  may  yet  be  enforced  on  the  ground  that  it  is 
an  original  promise,  and  not  a  collateral  one  ;  in  such  a  case 
it  does  not  come  within  the  statute  of  frauds.  Allen  v. 
Thompson,  10  N.  H.  32,  is  an  example.  In  this  case  Allen 
obtained  the  account-book  of  his  debtor,  as  a  pledge  to  secure 
his  debt.  Thompson  in  consideration  that  Allen  would  deliver 
the  book  to  one  Bryant,  in  order  that  he  might  collect  the 
demands,  verbally  promised  Allen,  that  he  would  pay  him 
the  amount  due  from  the  debtor,  if  Bryant  should  not  collect 
enough  for  that  purpose.  Held,  "  In  cases  of  mere  forbear- 
ance, there  is  no  consideration  independent  of  the  debt,  the  for- 
bearance being  of  the  debt  itself ;  and  it  may,  perhaps,  be 
said,  that  this  consideration,  being  thus  connected  with  the 
debt,  moves  only  between  the  parties  to  the  original  contract, 
although  the  delay  is  at  the  request  and  on  the  promise  of  a 
third  person.  But  in  this  case  there  is  not  only  a  new  con- 
sidei  ation,  but  one  which  is  distinct  from  and  independent 
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of  the  debt ;  and  the  delivery  of  the  book  to  Bryant,  on  the 
defendant's  request,  being  in  eflfect  the  same  as  a  delivery  to 
the  defendant  himself,  this  new  consideration  passes  between 
the  parties  to  the  new  contract.  The  authorities  are  clear 
that  cases  of  this  description  are  not  within  the  statute,  and 
no  writing  is  necessary  to  make  the  contract  valid."  The 
same  rule  was  held  in  Hilton  v.  Dinsmore,  21  Me.  410. 
Where  a  new  consideration  is  the  foundation  for  a  promise 
to  pay  the  debt  of  another,  and  this  consideration  passes 
between  the  parties  to  the  promise,  and  the  promisor  re- 
ceives a  benefit  which  he  could  receive  only  because  of  the 
promise ;  then  it  will  be  regarded  as  .an  original  promise 
not  coming  within  the  statute  of  frauds,  and  will  be  enforced, 
notwithstanding  it  is  not  in  writing.  Tileston  v.  N'ettleton, 
6  Pick.  (Mass.)  509  ;  Nelson  v.  Boynton,  3  Met.  (Mass.) 
396  ;  Oahill  v.  Bigdow,  ,  18  Pick.  (Mass.)  369.  In  Tiles- 
ton  V.  JSfettleton,  the  plaintiff  was  an  innkeeper,  and  as  such 
furnished  a  dinner  for  a  public  celebration.  A  committee 
of  arrangements  gave  him  his  directions,  the  defendant  being 
a  member  of  such  committee.  It  was  the  understanding 
that  each  person  should  pay  for  his  own  dinner  ;  the  commit- 
tee were  to  incur  no  personal  liability.  Among  those  who 
attended  the  dinner  was  a'military  company,  of  which  the 
defendant  was  captain.  While  the  servants  of  the  plaintiff 
were  collecting  the  pay,  the  defendant  told  them  that  they 
need  not  call  upon  the  members  of  the  company  for  pay,  as 
he  would  be  responsible  for  Ihem.  Held,  that  the  defend- 
ant's promise  was  a  collateral  undertaking,  and  was  not  within 
the  statute  of  frauds.  A  promise  to  pay  the  debt  of  another, 
is  not  within  the  statute  of  frauds,  and  need  not  be  in  writ- 
ing, if  it  is  based  upon  a  valuable  consideration,  independent 
of  the  original  debt  moving  between  the  parties  to  the  new 
promise.  Where  such  a  consideration  exists  it  makes  no  dif- 
ference in  regard  to  the  application  of  the  statute,  whether 
the  original  debtor  remains  liable  or  not.  Cross  v.  Richard- 
son, 30  Vt.  (1  Shaw,)  641.  See  also  Pennell  v.  Pentz,  4 
E.  D.  Smith,  (N.  Y.)  639.  A  promise  to  pay  another's 
debt,  upon  a  new  consideration,   between  the  new  parties, 
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the  promisor  receiving  a  new  benefit,  need  not  be  in  writ- 
ing, as  it  was  not  within  the  statute  of  frauds.  Kutz- 
meyer  v.  Ennis,  3  Dutch,  (N.  J.)  371  ;  see  also  Mason  v. 
Hall,  30  Ala.  599.  Where  the  whole  credit  is  not  given  to 
the  person  who  becomes  surety  for  another,  the  promise  is 
within  the  statute  of  frauds  and  must  be  in  writing.  AlUn 
V.  Scarff,  1  Hilton,  (N.  Y.)  209.  In  a  case  where  the  prin- 
cipal object  of  the  promisor  is  not  to  be  surety  for  another's 
debt,  but  to  subserve  some  purpose  of  his  own,  his  promise 
need  not  be  in  writing,  although  incidentally  in  performance, 
it  has  the  effect  of  paying  another's  debt,  Lemmon  v.  Box, 
20  Texas,  329*;  Clay  y.  Walton,  9  Cal.  328.  An  agreement 
with  a  debtor  that  he  is  to  pay  his  debt  to  a  third  person, 
is  not  within  the  statute  of  frauds.  Tibbetts  v.  Flanders,  18 
N.  H.  284.  In  orderto  make  the  promise  collateral,  so  as  to 
bring  it  within  that  provision  of  the  statute  of  frauds  which 
requires  a  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  to  be  in  writing,  the  party  for  whom  the 
promise  is  made,  must  be  liable  to  the  party  to  whom  it  is 
made.  Boyhin  v.  Dohlonde,  37  Ala.  577  ;  Downey  v.  Hinch- 
man,  25  Ind.  453. 

Ever}'  actual  promise  is  special.  The  term  special  prom- 
ise as  used  in  the  statute,  seems  to  have  no  other  effect  than 
to  show,  that  it  is  promises  in  fact  that  are  referred  to,  and 
not  promises  implied  by  law.  Gage  v.  WilcoXf  6  Conn. 
81  ;  Goodman  v.  Gilbert,  9  Mass.,  510  ;  Allen  v.  Pry  or,  3 
Marsh,  (Ky.)  305  ;  Pike  v.  Broim,  7  Gush.,  (Mass.)  133. 

Page  17,  note  A. 
(a)  An  entire  promise  not  in  writing,  being  in  part  a  col- 
lateral promise  to  pay  the  debt  of  another,  and  in  part  an 
original  promise,  being  by  force  of  the  statute  void  as  to 
the  collaterel  undertaking,  is  void  as  to  tbe  whole;  e.  g. 
the  plaintiff  furnished  supplies  to  the  defendant's  son,  which 
were  charged  to  the  son.  The  defendant  subsequently  re- 
quested the  plaintiff  to  continue  to  furnish  the  supplies,  at 
the  same  time  saying:  "for  what  you  have  done,  and  for 
what  you  shall  do  for  my  son,  I  will  see  you  paid."  Held, 
that  the  promise  was  founded  on  a  legal  consideration,  but 
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that  it  was  void  by  the  statute,  not  having  been  in  writing. 
Loomis  V.  Newhall,  15  Pick.  (Mass.)  159. 

Page  20,  note  a. 
(a)  a  loaned  money  to  B,  upon  the  promised  security  of 
C,  taliing  a  note  from  B,  which,  three  days  after  the  note 
became  due  was  signed  by  the  surety.  In  an  action  by  A 
against  C,  it  was  held,  that,  the  money  having  been  loaned 
at  the  request  of  the  surety,  the  consideration  for  his  pro- 
mise, though  past,  was  continuing  and  valuable,  and  that  his 
signature  to  the  note  was  a  completion  and  full  execution 
of  the  promise  upon  the  consideration.  Paul  v.  8tack- 
house,  38  Penn.  St.  302.  Semble,  that  the  consideration  of 
one  cent  will  not  support  a  promise  to  pay  $600.  Schnell 
V.  Nell,  17  Ind.  29.  A  promise  for  a  promise,  is  a  sufficient 
consideration,  and  an  action  may  be  founded  upon  it. 
Funic  V.  Hough,  29  111.  145  :  see  also,  Downey  v.  Hinch- 
man,  25  Ind.  453. 

Page  27,  note  A. 
(a)  a  promise  to  pay  the  debt  of  another  in  consideration 
of  forbearance  is  not  binding,  unless  accepted  by  the  pro- 
misee. Both  must  be  bound,  in  order  that  the  promise  may 
be  binding.  Shupe  v.  Galbraith,  32  Penn.  St.  10.  An 
agreement  to  forbear,  but  which  gives  to  the  holder  no  new 
rights,  is  void,  as  being  without  consideration.  McOann 
V.  Lewis,  9  Cal.  246.  A  promise  in  consideration  of  for- 
bearance, to  pay  the  debt  of  an  infant,  which  contract  was 
duly  ratified  by  the  infant,  was  held  valid  and  binding  on 
the  promisor.  Kuns  v.  Young,  34  Penn.  St.  60.  In  Bal- 
foury.  Sea,  dec.  Assurance  Co.,  3  C.B.  (N.  S.)  300,  forbear- 
ance of  a  debt  due  from  a  third  person,  was  held  a  sufficient 
consideration  for  the  giving  of  a  note.  Simple  forbearance 
is  not  a  good  consideration  for  a  mere  parol  promise  to  pay 
the  debt  of  another.  In  order  that  it  may  be  available  in 
such  a  case,  it  must  be  set  forth  in  a  written  promise  to  pay. 
Vanslyck  v.  Pulver,  Hill  &  D.  Supp.  (N.  Y.)  47.  See  also, 
4  Yerg.  563.  Compare  Farley  v.  Cleveland,  4  Cow.  (N.  Y.) 
432. 
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Page  43,  note  a. 
(a)  When  a  guarantor,  by  the  use  of  ambiguous  language 
in  his  guaranty,  renders  it   susceptible   of   two   or   more 
equally  reasonable  interpretations,   that  is  to   be  adopted 
which  makes  most  strongly  against  him.     What  is  the  most 
reasonable  interpretation  ot  a  guai-anty  is  to  be  deduced, 
by  considering  its  subject,  the  relative  condition  of  all  the 
parties,  and  their  probable  intent.     Bailey  v.  Larcher,  5  R. 
I.  530.     The  rule  of  construction,  that  the  words  of  an  in- 
strument are  to  be  taken  most  strongly  against  the  grantor, 
is  one  of  last  resort ;  applicable  only  where  the  language  of 
the  instrument  will  equally  admit  of  either  of  two  or  more 
interpretations.     F alley  v.   Giles,  29  Ind.  114.     In  Penn- 
sylvania the  following  words  were  held  not  sufficiently  ex- 
plicit to  bind  the  speaker,   to  pay  the  debt  of   another. 
This  was  true  although  they  were  uttered  before  the  statute 
of -frauds  was  enacted  in  that  State.     "  If  he  is  not  good,  I 
am."      Titcher   v.  Bitting,   32  Penn.   St.,   428.     When  a 
party  knew  that  his  co-contractor  expected  and  understood 
that  he  would   do  certain  things.     Held,  that  he  was  not 
bound  to  exceed  his  contract  for  that  reason.     Johnson  v. 
Sellers,  33  Ala.  265  ;  Rogers  v.  Broadnax,  27  Texas,  238. 
Directly  contra,  Jordan  v.  Dyer,  34  Vt.  104.     In  a  case 
where  it  is  doubtful  what  the  parties  mean  ;  the  construc- 
tion put  upon  the  contract,  by  the  manner  in  which  it  has 
been  executed  by  both,  or  by  one  with  the  expressed  or  im- 
plied assent  of  the  other,  furnishes  a  rule  for  its  interpre- 
tation.     Williams  v.  McHatton,  16  La.  An.  196  ;   Commer- 
cial Bank  v.  JSlew   Orleans,    17   La.  An.   190.     When  the 
language  of  the  instrument  is  ambiguous,  and  susceptible 
of  more  than  one  construction,  that  construction  will  be 
adopted  which,  in  the  light  of  surrounding  circumstances, 
and  upon  a  view  of  the  whole  instrument  is  in  accordance 
with  the  apparent  intent  of  the  parties.     Springsteen  v. 
Samson,  32  N.  Y.  703  ;  Karmuller  v.  Krotz,  18  Iowa,  352. 
Too  much  stress  is  not  to  be  laid  upon  the  precise  meaning 
of  words,  when  the  intention   is  manifest,     Salmon  Falls 
Co.  V.  Portsmouth  Co.,  46  N.  H.  249. 
63 


490  APPENDIX. 

Page  49,  note  A. 

(a)  The  question,  as  to  whether  or  not  the  consideration 
must  appear  upon  the  face  of  the  written  guai-anty,  has 
been  settled  in  many  of  the  States,  and  in  England,  by 
statutory  enactment.  It  need  not  be  expressed  in  the  fol- 
lowing States  :  Indiana,  Kentucky,  Maine,  Massachusetts, 
Michigan,  New  Yorlj,  Virginia.  In  the  following  States 
the  statute  is  silent  on  the  question  :  Arkansas,  Connecticut, 
Delaware,  Florida,  Illinois,  Iowa,  Kansas,  Mississippi,  Mis- 
souri, New  Hampshire,  New  Jersey,  North  Carolina,  Ohio, 
Pennsylvania,  Ehode  Island,  Tennessee,  Texas,  Vermont. 
In  the  following  States,  the  consideration  must  be  expressed  : 
Alabama,  California,  Minnesota,  Nevada,  Oregon,  Wisconsin. 
In  Georgia,  Maryland,  and  South  Carolina,  the  English 
statute  is  in  force.  In  England  by  a  late  statute,  "  Mercan- 
tile Law  Amendment  Act,  19  &  20  Vic.  1856,"  the  con- 
sideration need  not  be  expressed  in  the  writing. 

The  New  York  R.  S.  vol.  Ill,  p.  221,  5th  ed.,  require 
the  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  to  be  in  writing,  and  the 
consideration  as  well  as  the  agreement  to  be  expressed.  This 
rule  was  changed  by  the  laws  of  1863,  ch.  464,  p.  802,  as 
follows  :  "  Every  agreement  shall  be  void  unless  such  agree- 
ment or  same  note  or  memorandum  thereof  be  in  writing, 
and  subscribed  by  the  party  to  be  charged  therewith. 

2.  Every  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person."  It  will  thus  be  seen 
that  by  the  change  created  by  the  law  of  1863,  the  con- 
sideration need  not  be  expressed.  Under  the  statute  of 
frauds,  3  E.  S.  221,  5tb  ed.,  as  amended  by  laws  of  1863,  ch. 
464,  and  which  omitted  the  words  expressing  the  consideration, 
from  that  clause  requiring  a  note  or  memorandum  to  be 
made  in  writing.  Held,  that  the  consideration  need  no 
longer  be  expressed  in  the  personal  contracts  therein  referred 
to.  In  enacting  this  amendment,  the  legislature  intended 
to  abolish  altogether  the  statutory  requirement  that  the  con- 
sideration is  to  be  expressed  in  every  instrument  coming 
within  §  2,  and  not   merely  to   restore   the   former   rule. 
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Speyers  v.  Lambert,  37  How.  (N.  Y.)  315  ;  S.  C,  6  Abb. 
X.  S.  (X.  Y.)  309.  The  cousideration  of  a  guaranty  may- 
be shown  liy  parol ;  it  need  not  appear  upon  its  face.  Gre- 
govy  V.  Gleed,  33  Vt.  (4  Shaw)  405. 

Ill  Alabama,  under  the  Code  §  1551,  contracts  to  answer 
for  another,  must  express  the  consideration  in  writing. 
^  2278,  which  makes  a  written  contract  presumptive  evi- 
dence of  a  consideration,  does  not  eflfect  this.  Rigby  v.  Nor- 
wood, 34  Ala.  129. 

It  is  a  sufficient  statement  of  the  consideration,  if  the 
■words  "  for  value  received,"  are  used  in  the  writing.  Miller 
V.  Cooh,  23  N.  Y.  495  ;  Mosher  v.  Hoichkiss,  3  Keyes, 
(N.  Y.)  161 ;  S.  C,  2  Keyes,  (N.  Y.)  589  ;  Douglass  v. 
Rowland,  24  Wend.  (N.  Y.)  35  ;  Gooper  v.  Dedrick,  22 
Barb.  (N.Y.)  516;  Laphamy.  Barrett,  IMt.  247;  Whitney 
V.  Stea7'ns,  16  Me.  394  ;  Brewster  v.  Silence,  4  Seld.  (N.Y.) 
207  ;  Connecticut  Mat.  Life  his.  Go.  v.  Gleveland  R.  R. 
Go.  41  Barb.  (N.  Y.)  9  ;  S.  C,  26  How.  (N.  Y.)  225  ;  Gkeney 
V.  Gook,  7  Wis.  413;  Howard  y.  Holbrook,  9  Bosw.  (N.  Y.)  237. 

The  doctrine  established  by  the  case  of  Wain  v.  Warlters, 
5  East,  10,  was  distinctly  abrogated  by  19  and  20  Victoria, 
ch.  97,  §  3,  enacting  that  no  guaranty  should  be  invalid  for 
not  expressing  the  consideration  in  terms,  or  by  inference. 

Page  58,  note  a. 
(a)  a  distinction  must  be  made  between  an  offer  to  guaranty 
at  a  future  time,  and  an  absolute  present  guaranty.  The 
former  is  not  binding  till  accepted  ;  the  latter  takes  effect  as 
soon  as  made.  "  I  have  no  objection  to  guaranty  you  against 
any  loss  for  giving  them  this  credit."  "  I  have  no  objection 
to  be  answerable  as  far  as  £50.  For  any  reference  apply  to 
A.  B.  of  this  place."  These  were  held  to  be  mere  proposals  to 
guaranty,  and  the  parties  to  whom  they  were  serverally 
made  must  give  notice  to  the  maker  of  his  acceptance,  in 
order  to  bind  the  guarantor.  Mclver  v.  RicKardson,  1  M.  &  S. 
557/  Mozley  v.  TincUer,  C.  M.  &  Ross,  692.  "  Dear  Sir, 
this  note  will  introduce  to  you  A.  B.  who  wishes  to  purchase 
goods  upon  a  credit  of  three  months.  I  consider  him  per- 
fectly good,  and  if  required  will  endorse  for  him  to  that 
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amount.  This  was  held  not  to  be  a  guaranty  in  itself.  The 
undertaking  was  only  to  be  entered  into  upon  request,  and 
then  by  endorsement  only.  Stockbridge  v.  Schoonmaker, 
46  Barb.  (N.  Y.)  100  ;  see  also  Schlessinger  v.  Dickinson, 
5  Allen,  (Mass.)  47.  As  to  the  form  of  a  guaranty,  and  the 
diflFerence  between  an  offer  to  guaranty,  and  a  guaranty,  see 
Burge  on  Surt.,  c.  2,  p.  16  ;  Addison  on  Contracts,  pp.  107, 
114.  A  mere  request  that  credit  shall  be  given,  by  one  per- 
son to  another,  does  not  create  a  legal  liability.  There 
must  be  either  a  guaranty  of  the  debt,  or  a  misrepresentation 
as  to  the  responsibility  of  the  person  to  whom  the  goods 
are  sold,  before  a  liability  exists.  Bvshnell  v.  Bishop  Hill 
Oolmiy,  28  111.  204. 

Page  66,  note  a. 
(a)  The  written  memorandum  must  contain  the  names  of 
both  the  contracting  parties  ;  it  is  not  sufficient  that  a  guar- 
anty contain  the  name  of  the  jjarty  who  is  answerable  for 
the  debt ;  it  must  contain  as  well  the  name  of  him  whose 
debt  is  to  be  answered  for.  This  rule  appears  to  be  of  gen- 
eral acceptance,  both  in  this  country  and  in  England. 
Williams  v.  Lake,  1  L.  T,  (N.  S.)  57  ;  Wheeler  v.  Collier, 
Moo.  &  Mai.,  123;  Jacob  v.  Kirk,  2  Moo.  &  Rob.,  221; 
Allen  V.  Cennett,  3  Taunt.  169  ;  Farwell  v.  Lowther,  18 
111.  252  ;  Waterman  v.  Meigs,  4  Cush.  (Mass.)  497  ;  Sheid 
V.  Stumps,  2  Sneed,  172;  Nichols  v.  Johnson,  10  Conn.  192; 
Webster  v.  Ela,  5  N.  H.  540  ;  Sh&rburne  v.  Shaw,  1  N.  H. 
157.  In  Williams  v.  Burns,  8  L.  T.  (N.  S.)  69,  it  was  held 
that  a  promise  in  writing,  signed,  to  pay  a  person  unnamed 
who  shall  furnish  goods  to  the  writer,  or  to  a  third  person, 
would  become  a  binding  contract  with  any  one  who  shall 
accept  the  promise  in  writing,  and  furnish  the  goods. 

Page  67,  note  a. 
(a)  a.  wrote  to  B.,  that  C.  wished  to  purchase  goods  ;  that 
he  had  ample  means,  but  was  at  present  embarrassed  ;  adding, 
I  will  guaranty  that  C.  will  pay  for  any  goods  that  he  pur- 
chases in  New  York  this  fall,  not  exceeding  $5,000.  C.  pre- 
sented the  letter  to  B.,  and  then  went  to  D.  and  bought  goods, 
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at  the  same  time  referring  him  to  B.,  who  showed  him  A.'s 
letter.  Held,  that  the  letter  was  clearly  intended  to  facilitate 
purchases,  and  that  the  guaranty  extended  to  any  person 
Avho  sold  relying  upon  it.  McNaughton  v.  ConMing,  9 
Wis.  316. 

R.,  having  contracted  to  erect  a  building,  assigned  his  con- 
tract to  C,  the  latter  executing  to  him,  at  the  time,  a  bond, 
with  M.,  G.  and  others  as  sureties,  conditioned  to  pay  R.  at 
certain  rates  for  stone  aU-eady  quarried  for  such  building. 
Afterwards,  with  the  full  knowledge  and  consent  of  the  sure- 
ties, C.  assigned  the  building  contract  to  said  M.,  with  a  con- 
dition that  M.  was  to  perform  all  the  undertakings,  and  as- 
sume all  the  risks  imposed  upon  C.  as  assignee  of  said  con- 
tract. M.  accepted  the  assignment,  performed  the  work,  and 
received  the  benefits  of  the  building  contract,  but  failed  to 
pay  for  the  stone  according  to  the  condition  of  C.'s  bond  to 
E.,  and  R.  obtained  judgment  upon  the  bond  against  M.  and 
G.,  and  other  sureties  ;  M.  declined  to  assume  the  conduct 
of  the  defence  of  the  action,  although  requested  to  do  by  G., 
and  the  other  sureties.  In  an  action  by  G.,  (who  paid  the 
judgment)  against  M.,  to  recover  the  amount  of  such  judg- 
ment and  expenses  of  litigation,  it  was  held,  that  although 
the  name  of  M.  had  not  been  formally  inserted  in  said  bond 
to  R.,  as  principal  therein  instead  of  C,  yet  he  had  in  fact 
assumed  the  character  and  responsibilities  of  such  principal, 
and  was  liable  in  the  action  upon  an  implied  promise  to 
indemnify  G.  as  his  surety.  Gray  v.  McDonald,  19  Wis. 
213. 

A.  wrote  a  letter  of  credit,  addressed  to  B.,  in  favor  of  C, 
guarantying  the  payment  of  such  debts  as  C.  may  contract, 
for  the  purchase  of  goods,  on  credit,  for  a  certain  amount. 
Held,  a  general  letter  of  credit,  and  not  confined  to  debts 
contracted  with  the  party  to  whom  it  was  addressed.  Bene- 
dict V.  Sherill,  Hill  &  D.  Supp.  (N.  Y.)  219.  Where  a  let. 
ter  is  especially  directed  to  a  particular  person,  no  other 
person  can,  by  volunteering  to  act  upon  it,  create  any  legal 
obligation  against  the  writer.  BircJchead  v.  Brown,  5  Hill, 
(N.  Y.)  634 ;  S.  C.  aff'd  2  Denio,  (N.  Y.)  375. 
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Page  70,  note  A. 

(a)  L.,  the  defendant,  wrote,  signed  and  handed  to  T.  &  O. 
the  following  instrument:  ''  Sir,  I  beg  to  inform  you  that  I 
shall  see  you  paid  to  the  sum  of  £800  for  the  ensuing  build- 
ing which  you  undertake  to  build  Messrs.  T.  &  O."  L. 
intended  this  to  be  handed  over  to  T.  &  O.,  as  a  guaranty  to 
J.,  who  was  then  negotiating  with  T.  &  O.  to  erect  for  them 
the  building  referred  to.  T.  &  O.,  however,  having  agi-eed 
with  one  W.  instead  of  J., that  W.  should  erect  the  build- 
ing, delivered  the  guaranty  to  him  without  L.'s  knowledge 
or  authority.  L.  afterwards  heard  of  and  ratified  this  deli- 
very. W.  having  erected  the  building,  sued  L.  on  the 
instrument  as  a  guaranty.  Held,  that  the  instrument  was 
not  a  sufficient  written  agreement  or  note  or  memorandum 
thereof  by  L.  to  answer  for  the  debt  or  default  of  T.  &  O., 
inasmuch  as  the  name  of  the  person  for  whom  the  instru- 
ment was  intended  did  not  in  any  way  appear  upon  the  face 
of  it,  so  that  it  did  not  contain  the  names  of  both  the  parties 
to  the  contract.  Williams  v.  Lake,  2  Ellis  &  E.  349. 
Page  77,  note  a. 

(a)  a  letter  written  by  a  party  to  his  agent,  in  which  he 
refers  to  letters  which  such  agent  has  written,  and  setting 
forth  the  terms  on  which  the  agent  has  made  a  contract  on 
his  principal's  behalf,  is  a  sufficient  memorandum  to  bind 
the  principal,  under  the  English  statute  of  fraud^.  Gibson 
V.  Holland,  Law  Rep.  1  C.  P.  1.  A.  sold  certain  property 
to  B.  and  sent  an  invoice  to  him.  B.  returned  the  invoice 
with  a  note  written  on  the  back  of  it,  signed  by  himself  to 
this  effect:  "The  goods  came  to  day  but  I  did  not  take 
them  in,  for  they  were  badly  crushed;  it  is  returned." 
Held,  that  the  invoice  and  note  contained  a  sufficient  note 
or  memorandum  to  satisfy  the  statute  of  frauds.  Wilkin- 
son V.  JEvans,  Law  Rep.  1  C.  P.  407. 
Page  78,  note  a. 

(a)  Where  the  statute  of  frauds  requires  a  contract  to  be  in 
writing,  it  cannot  be  partly  in  writing  and  partly  by  parol. 
Wright  v.  Weeks,  25  N.  Y.  153.  The  same  rule  was  held 
in  Hall  v.  8oule,  11  Mich.  494.     Judge  Kent  says,  2  Kents' 
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Com.  556  (marg.  page):  "The  law  places  more  reliance 
upon  written  than  oral  testimony,  and  it  is  an  inflexible 
rule  that  parol  evidence  is  not  admissible  to  supply  or  con- 
tradict, enhirge  or  vary  the  words  of  a  contract  in  writ- 
ing. That  would  be  the  substitution  of  parol  to  written  evi- 
dence under  the  hand  of  the  party,  and  it  would  lead  to 
luicertaiuty,  error  and  fraud."  Pierson  v.  Hoohfr,  3  John. 
(N.  Y.)  68;  Jackson  v.  Foster,  12  John.  (N.  Y.)  488. 
For  an  exhaustive  collection  of  the  cases  holding  parol  evi- 
dence inadmissible,  see  1  Halsted's  Law  of  Evidence,  230  to 
243.  Where  the  contract  is  reduced  to  writing,  the  written 
instrument  is  supposed  to  contain  the  whole  contract ;  parol 
evidence  cannot  be  introduced  to  contradict  or  vary  its 
terms.  Peers  v.  Davis,  29  Miss.  (8  Jones)  184 ;  Heed  v. 
Jones,  8  Wis.  392. 

Where  the  agreement  is  one  of  those  which  is  embraced 
by  the  provisions  of  the  statute  of  frauds,  no  action  can  be 
brought  upon  it  unless  it  is  wholly  in  writing.  Gummings 
V.  Arnold,  3  Met.  (Mass.)  486  ;  Bryan  v.  Hunt,  4  Sneed, 
(Tenn.)  543  ;  Jordan  v.  Hawkins,  1  Ves.  Jr.  402  ;  Noble 
V.  Ward,  Law  K.  1  Exch.  117  ;  Partericke  v.  Powlet,  2 
Atk.  383 ;  Blood  v.  Goodrich,  9  Wend.  (N.  Y.)  68  ;  Bogers 
V.  Atkinson,  1  Kelly,  (Ga.)  12  ;  Whittier  v.  Dana,  10  Allen, 
(Mass.)  326.  The  early  case  of  Cuff  v.  Penn,  1  Maule  &  S. 
21,  which  is  apparently  to  the  contrary,  is  explained  in 
Steams  v.  Hall,  9  Cush.  (Mass.)  35. 
Page  82,  note  A. 

(a)  In  1  Greenleaf,  §  277,  the  rule  is  thus  laid  down  :  "The 
rule  is  directed  only  against  the  admission  of  any  other  evi- 
dence of  the  language  employed  by  the  parties  in  making  the 
contract,  than  that  which  is  furnished  by  the  writing  itself. 
The  writing  it  is  true  may  be  read  by  the  light  of  surround- 
ing circumstances,  in  order  more  perfectly  to  understand  the 
intent  and  meaning  of  the  parties  ;  but  as  they  have  consti- 
tuted the  writing  to  be  the  only  outward  and  visible  expres- 
sion of  their  meaning,  no  other  words  are  to  be  added  to  it, 
or  substituted  in  its  stead,"  and  in  §  282,  "The  rule  excludes 
only  parol  evidence  of  the   language  of  the    parties   con- 
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tracting,  vaiying,  or  adding  to  that  which  is  contained  in 
the  written  instrument."  Parol  evidence  is  admissible  to 
show  that  the  instrument  is  altogether  void,  that  it  never  had 
any  binding  force.  Want  of  consideration  may  be  proved  by 
parol,  and  fi-aud  may  be  proved  by  the  same  means.  That 
the  contract  was  forbidden  by  law,  may  be  shown  by  parol 
evidence,  as  well  as  that  it  was  obtained  by  felony,  or  by 
duress.  Such  evidence  may  be  used  to  show  that  the  party 
was  incapable  of  binding  himself,  or  that  the  instrument 
came  into  the  hands  of  the  plaintiff  without  any  absolute 
and  final  delivery.  See  1  Greenleafs  Ev.  §  284,  and  cases 
cited.  The  situation  of  the  parties,  the  acts  to  be  performed, 
and  the  time,  place,  and  manner  of  performance,  may  all  be 
considered  in  aid  of  the  interpretation  of  an  agreement. 
Memll  V.  Gore,  29  Maine,  346. 

Page  84,  note  A. 

(a)  In  an  action  upon  a  guaranty,  a  letter  from  the  guar- 
antor to  the  creditor,  althouii;h  written  at  the  time  of  making 
the  contract,  was  held  not  to  be  evidence  against  the  guar- 
antor, to  vary  the  legal  effect  of  his  contract.  Kemmerer  v. 
Wilson,  31  Penn.  St.  110.  Where  an  action  is  commenced 
upon  a  letter  of  guaranty,  there  must  be  proof  of  notice  by 
the  person  to  whom  it  was  addressed,  of  its  acceptance  and 
that  credit  was  given  on  the  faith  of  it.  McCollum  v.  dish- 
ing, 22  Ark.  540. 

In  Foster  v.  Leeper,  29  Geo.  294,  letters  written  by  the 
defendant  were  held  sufficient  to  take  the  case  out  of  the 
statute  of  frauds.  When  the  statutes  of  frauds  requires  a 
contract  to  be  in  writing,  it  does  not  require  it  to  be  all  upon 
the  same  paper  ;  it  is  unnecessary  that  the  acts  should  all  be 
contemporaneous.  Parol  evidence  may  be  introduced  to  con- 
nect thei  various  parts.  Lee  v.  Mahoney,  9  Iowa,  (1  With.) 
344. 

Page  91,  note  a. 

(a)  The  printed  signature  of  a  broker  who  effected  a  sale, 
was  held  not  to  be  a  sufficient  signing,  to  take  the  case  out 
of  the  statute  of  frauds.  Zachrisson  v.  Poppe,  3  Bosw.  (N. 
Y.)  171.     A  broker  having  made  a  contract  of  sale,  may 
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authorize  his  clerk  to  make  and  sign  an  entry  or  memoran- 
dum thereof,  under  the  broker's  direction,  in  his  presence, 
so  as  to  bind  the  parties  named  in  the  contract  WiUiamsv. 
Woods,  16  Md,  220.  The  manipulations  of  a  telegraph 
operator,  upon  the  verbal  directions  of  a  person  to  send  a 
dispatch  for  him,  are  equivalent  to  a  signing  by  that  person, 
within  the  statute  of  frauds.  Dunning  v.  Roberts,  35  Barb. 
(N.  Y.)  463.  A  signature  by  initials  is  valid,  and  parol  evi- 
dence is  admissible  to  apply  them.  Sanborn  v.  Flagler,  9 
Allen,  (Mass.)  574  ;  Palmer  v.  Stephens,  1  Denio,  (N.  Y.) 
471.  A  substantial  signing  of  the  agreement  is  sufficient, 
although  it  is  not  literal  and  formal.  Welford  v.  Beazely,  3 
Atk.  503.  Where  the  agreement  is  not  itself  signed,  but  a  let- 
ter alluding  to,  and  acknowledging  the  agreement  is  signed, 
this  is  sufficient.  Saunderson  v.  Jackson,  2  B.  &  P.  238; 
Tawney  v.  Crowthet,2>  Bro.  Ch.  161,  318;  Shipperly  v.  Deni- 
son,  5  Esp.  190;  Gale  v.  Nixon,  6  Cowen,  (N.  Y.)  445; 
Parker  v.  Barker,  1  Gray,  (Mass.)  409.  It  is  not  enough 
however  that  the  agreement  be  written  by  the  party  himselt, 
unless  he  signs  it.  HawMns  v.  Holmes,  1  P.  Wm's.  770; 
Bailey  v.  Ogden,  3  John.  (N.  Y.)  399;  Selby  y.  Selhy,  3 
Meriv.  2;  Anderson  v.  Harold,  10  Ohio,  399.  If  the  name 
be  written  in  any  part  of  the  agreement,  it  may  be  taken 
as  the  signature,  provided  it  was  there  written  for  the  pur- 
pose of  giving  authority  to  the  instrument,  and  this  operat- 
ing as  a  signature.  Profert  v.  Parker,  1  Russ.  &  M.  625; 
Ogilvie  v.  Foljambp.,  3  Meriv.  53;  Penniman  v.  Hartshorn, 
13  Mass.  87:  Olasson  y.  Bailey,  14  John.  (N.  Y.)  484; 
People  V.  Murray,  5  Hill,  (N.  Y.)  468.  Where  a  person 
has  been  in  the  habit  of  using  instruments  with  his  name 
printed  in  them,  this  will  be  his  signature;  it  is  equally  a 
signature  if  written  in  pencil.  Saunderson  v.  Jackson,  3  Esp. 
180  ;  Schneider  v.  Non-is,  2  M.  &  S.  286;  Merrit  v.  Classon, 
12  John.  (N.  Y.)  102;  see  also,  14  John.  (N.  Y.)  484; 
McDowell  V.  Chambers,  1  Strobh.  Eq.  347;  Draper  v.  Pat- 
tina,  2  Speers,  292;  Geary  v.  Physic,  5  B.  &  C.  234.  It 
is  a  general  rule,  that  when  a  statute  requires  an  instrument 
to  be  in  writing  and  subscribed,  e.  g.,  the  statute  of  frauds, 
63 
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that  it  will  be  satisfied  by  any  signature  which  is  adopted 
by  the  party  to  be  bound  by  it.  Barnard  y.  Heydrick,  29 
Barb.  (N.  Y.)  62;  S.  C,  2  Abb.  N.  S.,  (N.  Y.)  47;  32  How. 
97.  In  this  case  the  rule  in  Farmers'  L.  &  T.  Co.  v.  Dick- 
son, 9  Abb.  (N.  Y.)  61;  S.  C,  17  How.  (N.  Y.)  477,  is  disap- 
proved. A  signature  made  by  a  party,  another  person 
guiding  his  hand,  if  done  with  his  consent,  is  a  sufficient 
signing.  v.  4  Wash.  C.  C,  (U.  S.)  262;  see  also, 

Vandruff  v.  Rinehart,  29  Penn.  St.  232,  where  it  is  held, 
that  no  express  request  for  assistance  need  be  proved.  Wil- 
son V.  Beddard,  12  Simons,  28.  Guiding  the  pen  while  a 
person  makes  their  mark,  is  held  to  be  a  sufficient  signing. 
Meehan  v.  Roivke,  2  Bradf.  (N.  Y.)  385;  Campbell  v.  Logan, 
2  Bradf.  (N.  Y.)  90;  see  also,  3  Q.  B.  117:  Mmris  v.  Kniffin,  37 
Barb.  (N.  Y.)  336.  In  New  York,  under  the  provisions  of  the 
statute  of  frauds,  which  require  certain  contracts  to  be  sub- 
scribed, it  is  held  that  the  name  of  the  party  or  his  agent 
must  be  signed  below,  or  at  the  end  of  the  contract  or 
memorandum  thereof.  It  was  a  substantial  alteration  of  the 
statute,  to  substitute  the  word  "  subscribed,"  for  "  signed," 
James  v.  Ratten,  6  N.  Y.  9;  Rev.  S.  C.  8  Barb.  (N.  Y.)  344; 
Davis  V.  Shields,  26  Wend.  (N.  Y.)  341;  Eev.  S.  C.  24 
Wend.  (N.  Y.)  322;  see  also,  Champlin  v.  Parish,  11  Paige, 
(N.  Y.)  405;   Coles  v.  Bowne,  10  Paige,  (N.  Y.)  526. 

In  whatever  form  tlie  memorandum  may  be,  the  statute 
requires  that  it  shall  be  authenticated  by  the  signature  of 
the  party  to  be  charged,  or  his  agent.  Brown  on  Statute  of 
Frauds,  §  355,  aud  cases  cited. 

Page  97,  note  a. 
(a)  Under  the  English  statute  of  frauds,  it  appears  to  be 
well  settled  that  the  appearance  of  the  vendor's  name  printed 
in  a  bill  of  parcels,  is  a  sufficient  signature  to  bind  him. 
Saunderson  v.  Jackson,  2  B.  &  P.  238;  Schneid&i-y.  JSTon^is, 
2  M.  &  Sel.  286,  Semble,  that  under  the  statute  of  frauds  in 
New  York,  which  requires  that  the  memorandum  shall  be 
subscribed,  the  printed  signature  of  the  broker  is  not  a  suffi- 
cient signing,  Zachirson  v.  Poppe,  3  Bosw.  (N.  Y.)171.  A 
printed  subscription  of  a  summons  was  held  to  be  sufficient, 
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ill  Mutual  Life  Insurance  Co.  v.  Ross,  10  Abb.  (N.  Y.)  260, 
note.  A  printed  subscription  does  not  vitiate  a  summons. 
Barnard  v.  Heydrich,  2  Abb.  N.  S.  (N.  Y.)  47;  S.  C,  49 
Barb.  (N.  Y.)  62;   32  How.  (N.  Y.)  97. 

Page  97,  note  b. 
(a.)  a.  wrote  a  letter  to  a  merchant  stating  the  terms  upon 
which  he  wished  to  purcliase  certain  goods,  and  ofiered  B. 
as  the  endorser  of  his  note.  On  the  bacli  of  this  letter,  B. 
wrote  accepting  the  terms  mentioned  in  the  letter,  and 
sign.ed  his  name  to  it.  Held,  that  the  acceptance  of  the  terms 
of  the  letter  by  B.  written  on  the  back  of  it,  was  a  sufficient 
writing  within  the  statute  of  frauds,  to  bind  the  party  who 
thus  promised  to  become  endorser.  Ome  v.  Cooh,  31  111. 
238.  It  is  sufficient  to  take  the  case  out  of  the  operation  of 
the  statute  of  frauds,  in  Minnesota,  which  is  to  the  effect 
that  the  contract  must  be  "  subscribed  by  the  parties  to  be 
charged  therewith,"  if  the  memorandum  be  signed  by  the 
party  against  whom  it  is  sought  to  be  enforced.  Morin  v. 
Martz,  13  Minn.  191.  Where  a  proposal  was  to  be  signed 
by  the  party  to  be  charged,  and  was  accepted  by  parol, by 
the  party  to  whom  it  was  made.  Held,  that  this  was  a  suf- 
ficient memorandum  to  satisfy  the  statute  of  frauds.  Reuss 
V.  Pichsley,  Law  Eep.  1  Ex.  342.  Where  the  agreement 
is  signed  by  the  vendor  alone,  if  it  is  accepted  b^'  the  other, 
the  vendor  will  be  bound  thereby.  Gale  v.  Nixon,  6  Cowen, 
(N.  Y.)  445  ;  Fenhy  v.  Stewart,  5  Sandf.  (N.Y.)  101 ;  S. 
C.  10  N.  Y.  Leg.  Obs.  40  ;  see  also,  1  Eq.  Cas.  Abr.  21,  pi. 
10  ;  1  Pow.  on  Con.  286  ;  1  Fonb.  165.  Where  the  memo- 
randum is  signed  by  the  party  who  seeks  to  enforce  it,  but 
not  by  him  against  whom  it  is  sought  to  be  enforced,  this  is 
not  enough.  Bailey  v.  Ogdens,  3  John.  (N.  Y.)  399.  The 
terms  of  a  projjosed  agreement  were  reduced  to  writing  and 
signed  by  the  defendant ;  they  were  assented  to  by  word  of 
month  by  the  plaintiff.  Held,  to  be  a  sufficient  agreement, 
within  §  4  of  the  English  statute  of  frauds.  Smith  v.  Neale, 
2  C.  B.  (X.  S.)  67.  HoYT,  J.  uses  the  following  language 
in  Dykersv.  Townsend,  24  N.  Y.  (10  Smith,)  57  ;  (New  York 
Court  of  Appeals.)  As  an  original  question,  I  should  have  no 
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hesitation  in  saying,  in  a  case  where  the  contract  was  entirely 
executory  on  both  sides,  and  no  part  of  the  consideration 
had  been  paid,  that  it  was  necessary  that  it  should  be  in  writ- 
ing under  this  statute,"  (of  frauds)  "  and  be  signed  by  both 
parties  thereto,  or  their  agents,  in  order  to  be  binding  upon 
either." 

Page  99,  note  a. 
(a)  Even  where  the  agreement  is  written  by  the  party  him- 
self, it  is  not  sufiScient  unless  he  sign  it,  Anderson  v.  Har- 
rold,  10  Ohio,  399  ;  Hawkins  v.  Holmes,  I  P.  Wms.  770  . 
Belbi/  V  8elhy,  3  Meriv.  2  ;  Hubert  v.  Mareau,  12  J.  B. 
Moore,  216 ;  Hubert  v.  Turner,  4  Scott,  N.  R.  486.  A.  and 
B.  proposing  to  marry,  a  paper  was  witten  by  A.  beginning  : 
"  In  the  event  of  a  marriagiy  between  the  undermentioned 
parties,  the  following  coofmXjmsJm  a  basis  for  a  marriage 
settlement,  are  mutually  ^jMtiiasfoJ  Then  followed  several 
sentences,  each  in  this  iow^lnJNJMJmlAfyso  and-SQ,  B.  to  have 
so  and  so."  The  name  fwMsfHadnwi^  '^^^  subscnbed.  The 
paper  was  handed  to  B/'37solicra>r/nio  marria^^ettlement 
was  ever  executed,  and  some  evidence  wg^-^Smred  that  its 
execution  was  waived .  Held,  thattfterS'^s  no  contract  signed 
by  the  parties  within  the  n^eafiing  of  the  statute  of  frauds, 
(this  was  the  rulin^jj*<Jependently  of  the  question  of  waiver.) 
Qaton  V.  Qaton,^(^  Kep.  2  H.  L.   127. 

Page  100,  note  A. 
(a)  Tb^following  is  from  Eedfield  on  the  Law  of  Wills. 
"  It  seams  now  almost  universally  conceded,  that  sealing  mere- 
ly, i^ot  a  good  execution  of  a  will,  where  the  statute  re- 
quires signing.  It  is  said  in  some  of  the  early  cases,  that 
putting  a  seal  to  a  will  was  a  sufficient  signing,  within  the 
statute  of  frauds  and  perjuries.  Lemaine  v.  Stanley,  3 
Lev.  1  ;  1  Freem.  538  ;  Warneford  v.  Warneford,  2  Str. 
764  ;  Ellis  v.  8mith,  1  Ves.  Jr.  12  ;  Zee  v.  Libb,  1  Shower, 
69  ;  Smith  v.  Evans,  1  Wilson,  313  ;  Wright  v.  WaJceford, 
17  Vesey,  458.  But  in  later  cases  it  was  said,  that  this 
was  very  strange  doctrine,  because  it  opened  such  facilities 
for  forging  any  man's  will ;  which  is  very  true,  but  the 
reason  a  very  inconclusive  one.      The   true  reason  is  un- 
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doubtedly,  that  signing  and  sealing  are  very  diflferent  acts, 
by  no  means  identical,  or  equivalent,  and  never  so  con- 
sidered, and  as  tlie  statute  requires  signing,  the  courts  have 
no  power  to  dispense  with  it,  or  substitute  something  else 
for  it."     Pollock  v.  Glassell,  2  Grattan,  439. 

Page  100,  note  A. 

(a)  It  has  been  held,  under  the  statute  of  frauds,  that  the 
devise  of  real  estate  might  be  made  by  the  devisee  making 
his  mark,  and  that  it  was  unnecessary  to  prove  that  he  could 
not  write  his  name  at  the  time.  Baker  v.  Dening~,  8  Ad. 
and  Ellis,  94,  s.  c.  sub.  nom.;  Taylor  v.  Denning,  3  Nev. 
and  P.  228  ;  Addy  v.  Grix,  8  Vesey,  504 ;  Harrison  v. 
Harrison,  8  Vesey,  185.  See  also,  Rosser  v.  Franklin,  6 
Grattan,  1. 

Page  103,  note  A. 

(a)  It  is  not  necessary  that  the  authority  of  the  agent  be  in 
writinjr,  in  order  to  enable  him  to  make  a  valid  contract 
whereby  to  charge  his  principal,  in  cases  arising  under  the 
fourth  section  of  the  statute  of  frauds,  viz.,  "  to  charge  exe- 
cutors or  administrators  out  of  their  own  estates  ;  or  to 
charge  any  for  the  debt  or  default  of  another  ;  or  upon  an 
engagement  in  consideration  of  marriage  ;  or  upon  any  con- 
tract or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them  ;  or  upon  any  agreement  not 
to  be  performed  within  a  year."  It  is  to  be  borne  in  mind 
that  it  is  the  authority  only  of  the  agent  that  need  not  be  in 
writing  ;  the  several  agreements  above  recited  must  be  in 
writing,  and  signed  by  the  party  to  be  charged,  or  his 
agent.  'Mortimer  v.  Cormvall,  1  Hoff.  Ch.  (N.  Y.)  351 ;  Laio- 
rence  v.  Taylor,  5  Hill,  (N.  Y.)  107  ;  McWhorter  v.  Mc- 
Mahan,  10  Paige,  (N.  Y.)  386 ;  arg.  s.  c,  Clark's  Ch.,  (N. 
Y.)  400  ;  Champlin  v.  Parish,  11  Paige,  (N.  Y.)  405  ; 
Coleman  v.  Garrigues.  18  Barb.  (N.  Y.)  60  ;  Wa^roll  v. 
Munn,  5  N.  Y.  229  ;  Wood  v.  A.  &  R.  R.  R.  Co.,  8  N.  Y. 
160;  Van  Ostrand  v.  Reed,  1  Wend.  (N.  Y.)  424  ;  Pur- 
cell  V.  Potter,  Anth.  N.  P.  (N.  Y.)  310  ;  Botts  v.  Oozine, 
1  Hoff.  Ch.  (N.  Y.)  80  ;  Simon  v.  Motivos,  3  Burr,  1921  ; 
Stackpole  v.  Arnold,  11  Mass.  27  ;  Shaw  v.  Nudd,  8  Pick., 
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(Mass.)  9  ;  McOomb  v.  Wright,  4  John.  Ch.  (N.  Y.)  667  ; 
Long  V.  Colburn,  11  Mass.  97  ;  Northampton  Bank  v.  Pe- 
poon,  11  Mass.  288 ;  Ewing  v.  Tees,  1  Binney,  450 ;  Turn- 
hull  V.  Trout,  1  Hall,  (N.  Y.)  336.  The  following  collec- 
tion of  cases  will  show  the  law  in  the  several  States,  on  the 
question  that  the  authority  of  the  agent  need  not  be  in  writ- 
ing. Miles  V.  Gooh,  1  Grant's  Cases,  (Penn.)  58  ;  Ledbet- 
ter  V.  Walker,  31  Ala.  175  ;  Minor  v.  Willoughby,  3  Min. 
225  ;  Baum  v.  Dubois,  43  Penn.  St.  (7  Wright)  260  ; 
Hutchins  v.  Brynes,  9  Gray,  (Mass.)  367  ;  Doughaday  v. 
Crowell,  3  Stockt.  (N.  J.)  201 ;  Dodge  v.  Hopkins,  14  Wis. 
630  ;  Sheets  v.  Seldin's  Lessee,  2  Wallace,  (U.  S.)  177  ; 
Lyons  v.  Thompson,  16  Iowa,  62  ;  Patterson  v.  Keystone, 
&c.,  Co.,  30  Cal.  360  ;  Youst  v.  Hopkins,  24  111.  326.  In 
a  case  where  the  facts  are  undisputed,  it  is  a  question  of  law 
for  the  court  to  determine  whether  an  agent  has  the  requisite 
authority  to  bind  his  principal.  The  rule  is  the  same, 
whether  such  authority  is  sought  to  be  sustained  by  a 
previous  authorization,  or  by  a  subsequent  ratification.  Gu- 
lick  V.  Grover,  33  N.  J.  L.  (4  Va.)  463. 

Page  105,  note  a, 
(a)  In  New  York,  the  rule  is  that  an  auctioneer  is  a  com- 
petent agent  to  sign  for  the  purchaser,  and  this  is  the  same 
whether  the  sale  be  of  lands,  or  goods.  Where  the  auction- 
eer inserts  the  name  of  the  purchaser,  as  the  highest  bidder 
in  the  memorandum  of  the  sale,  as  soon  as  the  bid  is  re- 
ceived, and  the  hammer  is  stricken  down,  this  is  a  signing, 
and  binds  the  purchaser.  McQomb  v.  Wright,  4  John.  Ch. 
(N.  Y.)  659  ;  Ooles  v.  Botone,  10  Paige,  (N.  Y.)  526  ; 
First  Baptist  Church  v.  Bigelow,  16  Wend.,  (N.  Y.)  28  ; 
Price  V.  Durin,  56  Barb.  (N.  Y.)  647.  A  memorandum 
which  contained  the  terms  of  a  sale,  was  pinned  to  the  leaf 
of  a  book  upon  which  the  auctioneer  signed.  ^eM,  suffi- 
cient to  take  the  case  out  of  the  statute  of  frauds.  Tall- 
man  V.  Franklin,  14  N.  Y.,  584  ;  Eev.  S.  C.  3  Duer,  (N. 
Y.)  395.  The  act  of  signing  by  the  auctioqeer  must  be 
in  the  book,  and  at  the  time,  so  that  it  shall  not  be  in  any 
degree   an  act  of  the  memory.      Hicks  v.    ^Vhitmore,    12 
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Weud.,  (N.  Y.)  548  ;  Goelet  v.   Cowdry,  1  Duer.  (N.  Y.) 
132. 

Page  107,  note  A. 
(a)  An  auctioneer  is  a  competent  agent  to  sign  for  the  pur- 
chaser, and  this  is  true,  as  well  of  the  sale  of  lands  as  of 
goods.  McComb  v.  Wright,  4  John.  Ch..(N.  Y.)  659; 
First  Baptist  Church  v.  Bigeloiv,  16  Wend.  (N.  Y.)  28  ; 
Morton  v.  Dean,  13  Met.  (Mass.)  385  ;  Adams  y.  McMillan, 
7  Port.  73  ;  Meadows  v.  Meadows,  3  McCord,  458  ;  Doty  v. 
Wilder,  15  111.  408  ;  Cleaves  v.  Foss,  4  Greenl.  (Me.)  1  ; 
Alva  V.  Plummer,  4  Greeul.  (Me.)  248  ;  Pringle  v.  Spauld- 
ing,  53  Barb.  (N.  Y.)  17.  See  also  as  to  the  law  on  this 
question  in  the  English  courts,  where  the  same  rule  is 
adopted  as  in  this  country.  Bmmerson  v.  Heelis,  2  Taunt. 
38  ;  White  v.  Proctor,  4  Taunt.  209  ;  Coles  v.  Trecothick, 
9  Ves.  234  ;  Kenworthy  v.  Schofield,  2  B.  and  C.  945. 

Page  111,  note  a. 
(a)  When  an  auctioneer  was  himself  the  vendor,  and  party 
in  interest,  it  was  held  that  he  could  not  sign  a  memoran- 
dum so  as  to  take  the  case  out  of  the  statute  of  frauds. 
Beiit  V.  Cobb,  9  Gray,  (Mass.)  397.  A  trustee  under  a  deed 
of  trust  acted  as  his  own  auctioneer.  Held,  that  he  could 
not  make  a  memorandum  of  the  sale  himself  which  would 
bind  his  purchaser  ;  for  the  reason  that  such  memorandum 
would  not  be  executed  by  the  party  to  be  charged  therewith, 
or  some  other  person  by  him  thereto  lawfully  authorized. 
Tull  V.  David,  45  Mo.  444. 

Page  118,  Note  A. 
(a)  The  weight  of  authority  is  altogether  in  favor  of  cou- 
struino-  guarantees  by  rules  at  least  as  favorable  to  the  credi- 
tor as  those  which  courts  apply  to  other  written  contracts, 
irrespective  of  the  consideration  that  the  guarantor  is  a 
surety.  The  words  are  to  be  taken  as  strongly  against  the 
party  giving  the  guaranty  as  the  sense  of  them  will  admit. 
Gates  v.  McKee,  13  N.  Y.  232  ;  see  also  Mason  v.  Pritch- 
ard,  12  East,  227  ;  Drumnwnd  v.  Prestman,  12  Wheat,  (U. 
S.)  515  ;  Douglass  v.  Reynolds,  7  Peters,  (U.  S.)  113,  122  ; 
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Lawrence  v.  McOalmont,  2  How.  (U.  S.)  426  ;  Bell  v.  Bruen, 
1  How.  (U.  S.)  169,  186  ;  Haighl  v.  Brooks,  10  Adolph  &  El- 
lis, 309  ;  Mayer  v.  Isaac,  6  Mees.  &  Welsh,  605  ;  Dobbin  t. 
Bradley,  17  Wend.  (N.  Y.)  422  ;  Hargrave  v.  Smeer,  6 
Bing.  244;  Qremer  w .  Higginson,  1  Mason,  336;  l^aZraiA 
V.  Thompson,  4  Hill,  (N.  Y.)  200.  The  known  usages  of 
trade  or  business,  must  be  considered  in  the  construction  of 
guaranties.  Smith  v.  Dann,  6  Hill,  (N.  Y.)  543 ;  see  also, 
Dobbin  V.  Bradley,  17  Wend.  (N.  Y.)  422  ;  Walrath  v. 
Thompson,  4  Hill,  (N.  Y.)  200 ;  10  Pet.  (U.  S.)  482 ;  3 
Wheat.  (U.  S.)  148  note. 

Page  126,  note  A. 
(a)  An  officer  was  appointed  "  for  one  year,  and  until 
another  is  appointed  in  his  stead."  Held,  that  his  surety 
was  liable  only  during  the  first  year  of  his  office,  notwith- 
standing the  officer  was  re-appointed  from  year  to  year,  and 
gave  no  new  bond.  Kingston  Mat.  Ins.  Oo.  v.  Clark,  33 
Barb.  (N.  Y.)  196  ;  Kitson  v.  Julian,  4  E.  &  B.  854  ;  2  Man. 
&  Sel.  370.  The  following  cases  in  the  dijfferent  States,  hold 
that  the  obligation  of  the  surety  does  not  extend  beyond 
the  time  stipulated  for,  notwithstanding  the  persou  for  whom 
he  became  bound  shall  have  been  reappointed.  Welch  v. 
Seymour,  28  Conn.  387  ;  Holloman  v.  Langd&n,  7  Jones 
Law.  (N.  C.)  49  ;  Brown  v.  Lattimore,  17  Cal.  93  ;  State 
Treas.  v.  Mann,  34  Vt.  (5  Shaw.)  371  ;  Golly er^.  Iliggins, 
1  Duvall,  (Ky.)  6  ;  Lexington,  die.  R.  B.  Oo.  v.  Blwell,  8 
Allen,  (Mass.)  371 ;  Chelmsford  Co.  v.  Demarest,  7  Gray, 
(Mass.)  1.  In  Thompson  v.  State,  37  Miss.  (8  George)  518, 
it  is  held,  that  when  the  law  provides  that  an  officer  shall 
hold  until  his  successor  shall  qualify,  his  bond  covers  his 
acts,  so  long  as  he  holds. 

Page  136,  note  A. 

(a)  The  words  "all  liabilities  to  be  incurred,"  create  a  con- 
tinuing guaranty.  Agawam  Bank  v.  Stever,  18  N.  Y., 
502. 

The  following  guaranty  was  held  to  be  continuing.  "  I 
will  be  accountable  to  you  that  A.  will  pay  you,  for  a  credit 
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on  glass,  paints,  &c.,, which  he  may  require  in  his  business, 
to  the  extent  of  $50.  D.  C.  Judson."  Rindge  v.  Judson, 
24  N.  Y.  64  ;  Gates  v.  McKee,  13  N.  Y.  243.  A  guaranty 
not  under  seal,  was  in  the  following  form  :  "  the  sum  of  $500, 
to  be  drawn  out  in  merchandise,  by  A.  from  time  to  time  as 
he  may  want, — this  guaranty  to  remain  good  until  fur- 
ther order,  or  until  April  1st,  1857."  Held,  a  continu- 
ing guaranty,  and  the  guarantor  is  liable  to  the  extent  of 
$500,  for  the  goods  sold  within  that  time.  This  was  held  to 
be  the  rule  even  after  goods  to  that  amount  have  been  sold 
to  A.,  and  paid  for  by  him  since  the  making  of  the  guar- 
anty. Hatch  V.  Hohbs,  12  Gray,  (Mass.)  447.  A.'sson  was 
indebted  to  B.,  and  B.  refused  to  continue  to  give  credit 
without  a  guarantor.  A.  gave  the  following  guaranty  :  "  In 
consideration  of  the.  credit  given  by  B.  to  my  son,  I  hereby 
hold  myself  responsible  as  a  guarantee  to  him  for  the  sum 
of  XlOO,  and  in  default  of  his  payment  of  any  account  due, 
I  bind  myself  by  this  note,  to  pay  to  B.  whatever  may  be 
owing,  to  an  amount  not  exceeding  the  sum  of  XIOO." 
This  was  held  to  be  a  continuing  guaranty,  and  the  judg- 
ment was  aiErmed  in  the  Court  of  Exchequer.  Wood  v. 
Priestner,  Law  Eep.  2  Ex.  66,  282.  "You  can  let  A.  have 
what  goods  he  calls  for,  and  I  will  see  that  the  same  are 
settled  for."  Held,  to  be  a  continuing  guaranty.  Hotch- 
Jciss  V.  Barnes,  34  Conn.  27.  The  following  are  examples, 
where  the  guaranty  was  held  not  to  be  continuing:  A.  guar- 
anteed "to  pay  for  all  articles  of  book-account  for  which 
B.  is  now  indebted,  and  all  other  articles  of  book-account 
furnished  to  him  this  day,  or  any  future  day,  provided  said 
articles  of  book-account  do  not  exceed  the  sum  of  $250." 
Held,  that  this  was  not  a  continuing  guaranty ;  but  covered 
only  the  articles  already  furnished,  and  to  be  furnished,  up 
to  $250.     Congdon  v.  Read,  7  Rhode  Island,  576. 

Where  the  future  tense  is  used,  viz.:  "  I  will  guaranty," 
this  does  not  necessarily  imply  a  mere  offer  to  guaranty,  but 
when  it  is  acted  upon,  may  well  be  a  present  undertaking. 
McNaughton  \ .  Oonkling,  9  Wis.  316.  "If  you  will  let 
the  bearer  have  what  leather  he  wants,  and  charge  the  same 
64 
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to  himself,  I  will  see  that  you  have  your  pay  in  a  reasonable 
length  of  time."  Held,  not  to  be  a  continuing  guaranty ; 
and  that  the  first  moneys  received  must  be  applied  in  pay- 
ment of  the  leather  sold  on  the  guaranty.  Gard  v.  Stevens, 
12  Mich.  292.  After  verdict  the  defendant's  counsel  insisted 
that  the  guaranty  was  not  coutinuiug.  Held,  that  that  point 
could  not  be  urged  on  a  motion  for  a  new  trial.  Harlow 
V.  Carpenter,  3  C.  B.  (N.  S.)  172.  On  the  question  of  a 
continuing  guaranty,  see  2  Amer.  Lead.  Cases,  pages  43,  46, 
138,  141. 

Page  144,  note  A. 
(a)  Where  a  party  is  security  for  goods  to  be  afterwards 
supplied,  and  several  payments  are  made  by  the  principal, 
who  was  otherwise  indebted  to  the  party  supplying  the 
goods  ;  the  inference  is  in  favor  of  the'  surety,  that  the  pay- 
ments were  intended  to  be  in  liquidation  of  the  amount 
which  he  had  guaranteed.  Manyatte  v.  White,  2  Stark, 
101  ;  Kerby  v.  The  Duke  of  Marlborough,  2  M.  &  S.,  18  ; 
Pierce  v.  Knight,  31  Vt.  701.  Where  there^  is  an  open 
running  account,  and  a  payment  is  made  without  a  specific 
appropriation  of  it,  it  must  in  general  be  applied  upon  the 
first  items  of  indebtedness.  This  is  the  rule  althouffh  the 
creditor  may  hold  security  for  the  payment  of  those  items, 
and  none  for  the  final  balance  of  the  account.  Gushing  v. 
Wyman,  44  Maine,  121.  A  payment  was  made  and  applied 
on  a  note,  made  by  several  principals,  and  a  surety.  Held, 
that  it  could  not  afterwards  be  diverted  from  such  applica- 
tion to  another  debt,  upon  the  mere  agreement  of  one  of 
the  principal  makers  with  the  holder,  so  as  to  revive  the 
original  indebtedness  against  the  surety.  Miller  v.  Mont- 
gomery, 31  111.  350.  Where  some  of  the  debts  are  secured 
by  a  guaranty,  and  others  owing  by  the  same  person,  are 
not,  the  creditor  may  apply  a  payment  as  he  pleases,  unless 
the  debtor  makes  a  special  appropriation  of  the  money 
paid.  Glarh  v.  Burdett,  2  Hall,  (N.  Y.)  197  ;  see  also,  7 
Mass.  301  ;  Taunt.  564  ;  2  Maul.  &  S.,  18.  Where  a  credi- 
tor has  several  claims  against  his  debtor,  and  in  a  judicial 
proceeding  founded  upon  them  all  receives  a  portion  of  the 
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entire  amount.  Held,  that  the  law  will  apply  such  money 
in  favor  of  different  sureties  of  the  debtor  upon  the  several 
debts,  ratably  and  without  regard  to  the  priority  of  the 
date  in  contracting  the  debts.  Birdenbecker  v.  Lowell,  32 
Barb.  (N.  Y.)  9  ;  Oopperthioaite  v.  Sheffield,  3  N.  Y.  243; 
affirming,  S.  C.  1  Sandf.  (N.  Y.)  416.  A  debtor  has  a  right 
to  control  his  own  means  of  payment,  and  he  may  in  pay- 
ment of  any  debt  he  chooses,  impute  them  to  the  payment 
of  such  debt.  A  suretj'  cannot  control  him  in  such  impu- 
tation,    liobson  V.  McKoin,  18  La.  An.  544. 

Page  146,  note  a. 

(a)  a  .  agreed  to  be  responsible,  if  B .  would  print  1,000  cop- 
ies of  a  work  for  C.  Held,  that  the  surety  was  liable  although 
the  printer  furnished  only  800  copies,  being  so  directed  by  C. 
This  was  not  a  variation  of  the  contract,  but  a  modification 
provided  for  by  it.  Kemble  v.  Wallis,  10  Wend.  (N.  Y.)  374 
Days  of  grace  need  not  be  excluded  from  a  note,  e.  g., 
the  credit  was  to  be  given  for  three  months  ;  the  principal's 
note  was  taken  for  that  time  without  excluding  the  three 
day's  of  grace  allowed  by  the  well  known  usages  of  trade. 
Held,  that  the  guarantor  was  holden.  Smith  v.  Dann,  6  Hill, 
(N.  Y.)  543.  In  Massachusetts  where  the  three  day's  of 
grace  were  added  to  a  note  given  in  payment  of  a  credit  of 
three  mouths.  Held,  that  the  surety  was  discharged  by  the 
extension  of  time.  Appleton  v.  Parker,  15  Gray,  (Mass.) 
173. 

A  surety  is  not  discharged  from  his  liability  by  reason  of 
a  contract  made  with  his  assent,  between  the  principal  debtor, 
and  the  creditor.  Wright  v.  Starrs,  6  Bosw.  (N.  Y.)  600; 
Carlies  v.  Estes,  31  Vt.  (2  Shaw),  653  ;  Adams  v.  Wa2/,  32 
Conn.  160.  A  departure  from  the  strict  stipulations  in  the 
execution  of  an  undertaking,  which  do  not  increase  the  risk  of 
the  surety,  e.  g.,  a  waiver  of  punctuality  in  delivery,  will 
not  discharge  a  guarantor.  Benjamin  v.  Hillard,  23  How. 
(U  S.)  149. 

The  principal  agreed  witji  his  debtor  to  receive  a  less  sum 
than  that  stipulated  for,  but  without  change  as  to  the  terms  of 
payment.     Held,   that  this  did  not  discharge  the  surety. 
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Mlisv.  McCormick,  1  Hilton,  (N.  Y.)  313.  Forbearance  will 
not  operate  to  discharge  a  surety,  unless  there  be  some  agree- 
ment upon  consideration,  which  would  prevent  the  creditor 
from  suing.  Huntv.Knax,  34 Miss.  (5  George)  655.  Kerby 
V.  Studebaker,  15  Ind.  45  ;  McMullen  v.  Hinkle,  39  Miss. 
142  ;  Backer  v.  Robinson,  38  Mo.  154  ;  McOune  v.  Belt,  38 
Mo.  181.  A  creditor  received  a  check  with  the  understand- 
ing that  although  his  debtor  had  at  the  time  no  money  in 
the  bank,  he  would  in  two  or  three  days  have  funds  to  meet 
it.  Held,  that  this  was  not  a  giving  of  time  to  the  debtor 
which  would  discharge  the  surety.  Bordelow  v.  Weymouth, 
14  La.  An.  93.  Where  a  transaction  would  have  the  effect 
of  releasing  a  surety,  e.  g.,  giving  time  to  the  principal 
debtor,  it  will  not  have  that  effect,  either  at  law  or  in  equity, 
if  the  remedy  against  the  surety  is  expressly  reserved. 
Booler  v.  Mayor,  19  C.  B.  (N.  S.)  76. 

Page  150,  note  a  . 
(a)  Judge  Story  uses  the  following  language,  in  Story  on 
Part.  §  127,  5th  Ed.  {c[Uod  vide)  :  "If  one  partner  gives  a 
letter  of  credit  or  guaranty,  in  the  name  of  the  partnership, 
it  is  not  to  be  treated,  as  of  course  binding  on  the  partner- 
ship ;  for  it  is  not  a  natural  or  necessary  incident  iu  all 
sorts  of  partnership,  for  oae  partner  to  possess  the  power 
to  bind  his  co-partners  by  a  guaranty.  'It  must  be  shown 
to  be  justified,  either  by  the  usages  of  the  particular  trade 
or  business,  or  by  the  known  habits  of  the  particular  part- 
nership, or  by  the  express  or  implied  approbation  of  all  the 
partners  in  the  given  case.  The  same  rule  will  apply  to 
cases,  where  one  partner  signs  or  indorses  the  name  of  a 
firm  to  a  note,  as  surety  for  a  third  persou.  in  which  note 
the  partnership  has  no  interest,  and  when  it  is  not  in  the 
course  of  their  business."  The  following  cases  in  the  dif- 
ferent States,  will  illustrate  the  law  as  laid  down  by  Judge 
Stoiy  :  McLuerrans  v.  Hamlin,  35  Peun.  St.  517  ;  Scott 
V.  Bandy,  2  Head,(Tenn.)  197  ;  Venable  v .  Levick,  2  Head. 
(Tenn.)  351 ;  Hotchin  v.  Kent,  8  Mich.  526  ;  8elden  v. 
Bank  of  Comm.  3  Min.  166  ;  Charman  v.  McLane,  1  Ore- 
gon, 339  ;    Wells  v.  March,  30  N.  Y.   344  ;  Butterfield  v. 
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Ilemslei/,  12  Gray,  (Mass.)  226 ;  Andrews  v.  Planters' 
Bank,  7  Sinecles  and  Marsh.,  192  ;  Sweetser  v.  French,  2 
Cash.  (Mass.)  309  ;  Sutton  y.  Irwine,  12  Serg.  and  Rawle, 
(Pa.)  13  ;  Hamill  v.  Purvis,  2  Penn.  177  ;  Creamer  v. 
Higginson,  I  Mason,  323 ;  Langan  v.  Hewitt,  13  Smedes 
and  Marsh.,  122;  Rollins  v.  Stevens,  31  Maine,  454.  It 
is  a  general  rule,  and  one  supported  by  a  long  course  of  de- 
cisions, that  if  a  partner  subscribes  the  name  of  his  firm  to 
a  note,  as  surety  for  another,  and  the  transaction  is  made 
known  to  the  person  to  whom  the  note  is  transferred,  it  can- 
not be  enforced  against  the  firm,  unless  it  is  shown  that  the 
other  partners  consented  to,  or  ratified  the  act.  See  Ed- 
wards on  Bills  and  Notes,  99,  2d  ed.  On  this  point  see  also 
the  following  cases  :  Bell  v.  Faber,  1  Grant's  Cases,  (Penn.) 
31 ;  Clayton  v.  Hardy,  27  Miss.  (6  Jones)  401 ;  BarnardY. 
Lapeel,  6  Mich.  274;  Mechanics'  Bank  y.  Livingston,  33 
Barb.  (N.  Y.)458  ;  Bowman  v.  Cecil  Bank,  3  Grant,  (Penn.) 
33  ;  Fielden  v.  Lahenz,  9  Bosw.  (N.  Y.)  436  ;  Whitmore  v. 
Adams,  17  Iowa,  567.  Where  a  partner  subscribes  the 
firm  name  as  accommodation  sureties  for  a  third  person, 
^e/d,  that  his  right  to  do  so  might  be  shown  by  circum- 
stances. Butler  Y.  Stocking,  8  N.  Y.  408  ;  WeedY.  Carpen- 
ter, 10  Wend.  (N.  Y.)  403  ;  Saltmars  v.  Bower,  34  Ala. 
613.  A.,  without  any  authority,  and  for  his  own  exclusive 
benefit,  endorsed  a  promissory  note,  made  by  himself,  in 
the  firm  name,  and  the  party  receiving  the  note  had  full 
knowledge  of  the  facts.  Held,  that  a  co-partner,  who  had 
received  no  benefit  from  the  note,  was  bound  by  a  subse- 
quent promise  to  pay  such  note  ;  and  this  without  any  in- 
dependent consideration.  Comm.  Bank  v.  Warren,  15  N. 
Y.  577;  Sweetser  v.  French,  2  Cush.  (Mass.)  315;  Wilson 
Y.  Williams,  14  Wend.  (N.  Y.)  158  ;  Mxon  v.  Palmer,  4 
Seld.  (8  N.  Y.)  398. 

Page  156,  note  A. 
(a)  The  rule,  from  a  careful  consideration  of  the  cases,  ap- 
pears to  be,  that  generally,  a   partner  cannot  bind  his  co- 
partners by  deed,  unless  he  has  express  authority  so  to  do. 
Where  however  he  annex  a  seal  for  himself  and  his  co-part- 
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ner,  in  the  presence  of  his  co-partner,  this  will  bind  them 
both.  Swan  v.  Stedman,  4  Met.  (Mass.)  548  ;  Purviance  v. 
Sutherland,  2  Ohio  (N.  S.)478  ;  Potter  v.  McCoy,  26  Penn. 
St.  458;  Freeman  v.  Cathart,  17  Geo.  348.  One  partner 
cannot  bind  his  firm  by  deed,  unless  he  has  express  authori- 
ty by  deed  so  to  do.  It  was  however  held  in  this  case,  that 
when  a  partner  executed  a  paper  in  the  presence  of  his  co- 
partner, and  with  his  assent,  it  would  bind  as  the  act  of 
both.  Little  v.  Hazzard,  5  Harriug,  (Del.)  291.  On  this 
question  generally,  see  Shirley  v.  Fearue,  33  Miss.  (4  George) 
653 ;  Lowry  v.  Drew,  18  Texas,  786  ;  Haynes  v.  Seach- 
rest,  13  Iowa,  (5  With.)  455  ;  Wilson  v.  Hunter,  14  (Wis.) 
683  ;  Dillon  v.  Brown,  11  Gray,  (Mass.)  179 ;  Arnold  v. 
Stevenson,  2  Nev.  634.  One  partner  has  authority  to  enter 
into  a  composition  deed  under  seal  with  a  debtor  of  his  firm. 
Beach  v.  OUendorf,  1  Hilton,  (N.  Y.)  41. 

Page  159,  note  a. 
(a)  a  judgment  was  confessed  by  A.  in  favor  of  a  firm,  to 
secure  future  advances.  Several  years  afterwards  one  of 
the  partners  withdrew,  the  others  purchasing  his  interest. 
The  new  firm  continued  to  make  advances,  charging  them, 
and  giving  credit  for  payments  as  before,  no  change  being 
made  on  the  books.  The  judgment  was  entered  up  by  the 
firm,  and  was  the  first  lien  on  A's.  land.  Held,  that  the 
judgment  secured  the  advances  made  by  the  old  and  the  new 
firm.  Shenk's  Appeal,  33  Penn.  St.,  371.  When  a  part- 
nership has  been  dissolved,  all  the  partners  must  join  in  the 
transfer  of  a  partnership  security,  in  order  that  the  title  may 
vest  in  the  person  or  firm  to  whom  it  is  transferred.  Geort- 
ner  v.  Trustees  of  Canajoharie,  2  Barb.  (N.  Y.)  265 ;  see 
also,  Story  on  Part.  §^  245,  250,  and  cases  cited. 

Page  175,  note  A. 
(a)  Under  1  Rev.  Stat.  p.  217,  A.  took  the  contract  to  grade 
a  public  street,  B.  being  bound  as  his  surety  ;  C,  one  of  the 
owners  of  land  afiected  by  the  grade,  paid  money  to  A.  in 
advance  of  the  estimates.  A.  died,  and  B.  undertook  and 
completed  the  work ;  he  theq  sued  C.  for  his  share.     Held, 
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that  the  paj'ment  to  A.  was  good.  Broker  v.  New  Albany, 
12  Ind.  417.  The  estate  of  a  party  who  was  surety  on  a 
joint  note  is  liable  for  the  payment  of  it,  notwithstanding 
the  principal  survives  and  is  insolvent.  Bowman  v.  Kistler, 
33  Penn.  St.  106.  A.  guaranteed  that  a  mortgage  debt 
should  be  paid.  This  mortgage  was  afterwards  assigned  to 
the  administrators  of  A.,  and  by  them  assigned  to  B.  with 
all  the  rights,  remedies  and  incidents,  &c.,  thereunto  belong- 
ing. Held,  that  the  guaranty  was  extinguished.  Fluck  v. 
Hager,  51  Penn.  St.  459.  Two  administrators  were  ap- 
pointed, but  one  only  was  acting  ;  since  the  decedent's  death, 
the  payment  of  a  promissory  note  belonging  to  the  estate 
had  been  guaranteed.  Held,  that  the  acting  administrator 
might  sue  alone,  in  his  own  right,  on  the  guaranty.  Packer 
V.  Willsou,  15  Wend.  (N.  Y.)  343. 

Page  178,  note  a. 

(a)  By  the  19th  section  of  the  general  Bankrupt  Act,  (ap- 
proved March  2d,  1867,  and  which  took  effect  as  to  the 
officers  created  thereby,  and  the  promulgation  of  rules  and 
general  orders  from  and  after  the  date  of  its  approval.  It 
was  however  enacted  that  no  petition  or  other  proceeding 
imder  this  act  shall  be  filed,  received,  or  commenced  before 
the  first  day  of  June,  1867.)  It  is  enacted  that:  "Any 
person  liable  as  bail,  surety,  guarantor,  or  otherwise  for  the 
bankrupt,  wto  shall  have  paid  the  debt  or  any  part  thereof 
in  discharge  of  the  whole,  shall  be  entitled  to  prove  such 
debt,  or  to  stand  in  the  place  of  the  creditor  if  he  shall  have 
proved  the  same,  although  such  payment  shall  have  been 
made  after  the  proceedings  in  bankruptcy  were  commenced. 

And  any  person  so  liable  for  the  bankrupt,  and  who  has 
not  paid  the  whole  of  said  debt,  but  is  still  liable  for  the 
same  or  any  part  thereof,  may,  if  the  creditor  shall  fail  or 
omit  to  prove  such  debt,  prove  the  same,  either  in  the  name 
of  the  creditor  or  otherwise,  as  may  be  provided  by  the 
rules,  and  subject  to  such  regulations  and  limitations  as  may 
be  established  by  such  rules."  As  to  what  debts  are  prov- 
able, and  a  careful  collection  of  cases,  see  Bump's  Law  and 
Prac.  of  Bankruptcy,  page  352,  4th  Ed. 
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A.  was  second  indorser  on  the  note  of  a  bankrupt.  Held, 
that  he  was  entitled  to  prove  the  claim  by  way  of  security 
against  the  possible  responsibility  of  any  of  the  parties  person- 
ally liable,  and  then  his  right  to  share  in  the  dividends  will 
depend  upon  his  having  paid  any  or  all  of  the  note.  In  re 
Montgomery,  3  Bank.  Keg.  108.  The  clause  above  quoted, 
of  the  19  section,  authorizes  proof  by  the  party  so  liable, 
only  in  a  case  where  the  real  creditor  could  prove  his  claim. 
Sigsby  V.  Willis,  3  Bank.  Eeg.  51  ;  S.  C.  2  Am.  Law  Times, 
169  ;  3  Benedict's  R.  371.  A.  &  Co.,  wrote  to  B.  as  follows  : 
"  We  hereby  become  bound  to  guarantee  to  you  all  current 
obligations  and  engagements  in  your  hands  to  which  C.  may 
be  a  party,  and  all  his  future  obligations  and  engagements 
that  may  come  into  your  hands."  After  the  date  of  this 
letter,  B.  discounted  bills  for  C.  and  A.  &  C.  become  bank- 
rupt. Held,  that  under  this  guaranty  B.'  was  entitled  to 
prove  the  debt  incurred  in  respect  of  discounting  the  bills 
against  the  estate  of  the  bankrupt.  Ex  parte  Littlejohn,  3 
Mont.  D.  &  D.  182  ;  7  Jur.  474 ;   12  L.  J.,  Bank.  31.. 

In  a  continued  limited  guaranty  there  was  a  proviso  that 
if  the  creditor  roceived  a  dividend  from  any  estate  of  the 
principal  debtor,  it  should  not  be  taken  in  dischai-ge  of  the 
guarantee,  but  that  the  creditor  should  be  entitled  to  recover 
on  the  guarantee  to  the  full  extent  of  the  limit,  notwithstand- 
ing on  the  bankruptcy  of  the  principal  debtors,  the  creditors 
proved,  and  before  receiving  any  dividend,  obtained  pay- 
ment from  the  guarantors  to  the  .  full  extent  of  the  limit. 
Held,  that  the  guarantors  were  not  entitled  to  stand  in  the 
place  of  the  creditors  as  to  so  much  of  the  proof  as  was 
equal  to  their  payment.  Ex  parte  Miles,  1  De  Gex.  623. 
A  claim  under  a  guaranty  for  a  sum  ceitain  when  due,  is 
provable  as  a  debt,  and  before  it  is  due  is  provable  as  a  debt 
dn&  on  a  contingency,  under  6  Geo.  4,  c.  16,  56.  In  re 
Willis,  4  Exch.  530  ;  13  Jur.  1032  ;  19  L.  J.,  Exch.  30. 
A  guarantee,  being  merely  a  contract  to  indemnify  against 
contingent  damages,  cannot  form  the  subject  of  a  mutual 
credit.     Sampson  v.  Burton,  4  Moore,   515  ;  Q.  B.  &  B.  89. 

A  note  was  executed  and  delivered  by  a  firm  as  coUater- 
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al  security  for  a  guaranty,  on  which  the  guarantor  was  still 
responsible.  Held,  that  it  might  be  proved  against  the  in- 
solvent estate  of  the  makers.  Mosely  v.  Ames,  5  Allen, 
(Mass.)  163.  The  guaranty  by  a  firm,  of  a  private  debt  of 
one  of  the  partners,  if  made  in  contempfation  of  insolvency, 
is  not  a  debt  which  can  be  proved  against  the  joint  estate, 
by  a  creditor  who  knew  that  ttie  firm  was  insolvent.  Phil- 
lips V.  Ames,  5  Allen,  (Mass.)  183.  See  also,  Earle  v.  Oli- 
ver, 2  E.xch.  71 ;  Midland  Banking  Co.  v.  Chambers,  7  L. 
R.  Eq.  179  ;  19  L.  T.  (N.  S.)  548  ;  17  W.  R.  156.  Affirmed, 
4  L.  R.  Ch.  398  ;  28  L.  J.  Chanc.  478  ;  20  L.  T.  (N. 
S.)  346  ;  16  W.  R.  598.  The  privilege  of  exacting  a  new 
undertaking  from  the  appellant,  in  the  event  of  the  insol- 
vencj'  of  the  sureties,  is  dependent  entirely  upon  the  Code 
in  New  York.  (§  335.)  Willett  v.  Stringer,  6  Duer.  (N. 
Y.)  686  ;  S.  C.  15  How.  (N.  Y.)  310.  A  new  undertaking, 
however,  will  not  be  directed  where  one  only  of  the  sureties 
has  become  insolvent.     Hartford  Quarry  Co.  v.  Pendleton, 

4  Abb.  (N.  Y.)  460  ;  Eisman  v.  Swan,  11  Abb.  (N.  Y.) 
112. 

Page  186,  note  A. 
A  The  law  on  the  subject  of  pleading  under  the  statute  of 
frauds,  is  clearly  laid  down  in  "  Brown  on  the  Statute  of 
Frauds,"  481,  482.  "  In  cases  where  the  plaintiff  is  allowed 
to  recover  for  money  paid,  services  rendered,  etc.,  in  pursu- 
ance of  a  verbal  contract,  upon  which,  as  being  within  the 
statute,  he  cannot  maintain  an  action  directly  for  damages, 
he  must  claim  upon  the  implied  obligation  of  the  defendant 
to-  o-ive  compensation  for  what  he  has  received.  When  a 
verbal  contract  has  been  executed  on  one  side  by  the  con- 
veyance of  property,  or  the  performance  of  services,  the 
proper  form  of  action  to  recover  the  value  of  the  pi-openty 
or  services  is  upon  the  implied  promise  arising  from  the 
plaintiffs  performance."  Gray  v.  Hill,  Ry.  &  Mood. 
320  ;  Thomas  v.  Dickinson,  14  Barb.  (N.  Y.)  90  ;  HoUins 
V.  Morris,  2  Harr.  (Del.)  3  ;  Hill  v.  Hooper,  1  Gray,  (Mass.) 
131  :  Ives  v.  Gilbert,  1  Root,  (Conn.  )  89  ;  Shute  v.  Dorr, 

5  Wend.  (N.  Y.)  204  ;    Hambell  v.   Hamilton,   3   Dana, 

65 
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(Ky.)  511 ;  Ray  v.  Young,  13  Texas,  550.  "  Implied  pro- 
mises are  not  embraced  by  the  statute."  Goodwin  v.  Gil- 
bert, 9  Mass.  510  ;  Smith  v.  Bradley,  1  Root,  (Coun.)  148. 
"A  recovery  may  also  be  had  upon  a  count  on  an  account 
stated,  where  the  defendant,  after  obtaining  the  possession 
of  the  property,  or  having  enjoyed  the  benefit  of  the  ser- 
vices, acknowledges  his  liability  and  promises  to  pay  the 
sum  stipulated."  Cocking  v.  Ward,  1  Mann.  Gr.  and  Sc. 
858  ;  Kelly  v.  Webster,  12  Mann.  Gr.  and  Sc.  283.  "  The 
general  rule  of  law  appears  clearly  to  be,  that  the  action  in 
such  cases,  should  not  be  brought  upon  the  special  contract 
itself."  Cocking  v.  Ward,  1  Mann.  Gr.  and  Sc.  858  ;  Bnt- 
termore  v.  Hayes,  5  Mees.  and  Wels.  456 ;  Griffith  v. 
Young,  12  East.  513  ;  Kidder  v.  Hunt,  1  Pick.  (Mass.)  328  ; 
King  V.  Brown,  2  Hill,  (N.  Y.)  485  :  (overruling  on  this 
point)  Burlingame  v.  Burlingame,  7  Cow.  (N.  Y.)  92  ;  Mc- 
Dowell V.  Oyer,  21  Peun.  St.  417  ;  Roberts  v.  Tennell,  3 
B.  Monroe,  (Ky.)  247  ;  Hill  v.  Hooper,  1  Gray,  (Mass.) 
131.  "  On  the  other  hand,  where  he  brings  an  action  upon 
the  contract  of  which  a  memorandum  in  writing  has  been 
duly  executed,  his  count  must  of  course  be  special,  relying 
upon  the  contract  itself."  Babcock  v.  Bryant,  12  Pick. 
(Mass.)  134 ;  Quin  v.  Hanford.  1  Hill,  (N.  Y.)  82  ;  Beers 
t;.  Culver,  1  Hill,  (N.  Y.)  589;  Elder  t;.  Warfield,  7  Harr. 
and  Johns.  (Md.)  391  ;  Wagnon  v.  Clay,  1  A.  K.  Marsh. 
(Ky.)  257.  "  But  it  is  not  necessary  to  state  in  the  declara- 
tion, or,  where  the  suij  is  in  equity,  in  the  bill,  that  the  con- 
tract has  been  reduced  to  writing,  for  the  statute  has  made 
no  altei'ation  in  the  rules  of  pleading,  and  where  the  plain- 
tiff declares,  as  he  might  at  common  law,  upon  the  agree- 
ment generally,  without  stating  whether  it  is  in  writing  or 
not,  it  will  be  presumed  to  be  in  writing,  and  if  the  making 
of  the  agreement  is  denied,  he  is  simply  required  to  produce 
the  memorandum  in  evidence  at  the  trial  or  hearing."  Spin- 
ner V.  Fitzgerald,  6  Ves.  548  ;  Rist  v.  Hobson,  1  Sim.  and 
Stu.  543  ;  Cleaves  v.  Foss,  4  Greeul.  (Me.)  1  ;  Clark  v. 
Brown,  1  Root,  (Conn.)  78  ;  Seymour  v.  Mitchell,  2  Root, 
(Conn.)  145;  Miller  v.  Drake,  1  Caines',  (N.  Y.)  46  ;    Hil- 
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lard  V.  Austin,  17  Barb.  (N.  Y.)  141 ;  Harris  v.  Knioker- 
backer,  5  Wencl.  (N.  Y.)  638  ;  Coles  v.  Bowne,  10  Paige, 
(N.  Y.)  526  ;  Champliii  v.  Parish,  11  Paige,  (N.  Y.)  405  ; 
Coziue  V.  Graham,  2  Paige,  (N.  Y.)  177  ;  Gibbs  v.  Nash, 
4  Barb.  (N.  Y.)  449  ;  Brown  v.  Barnes,  6  Ala.  694  ;  Brown 
V.  Adunis,  1  Stew.  (Ala.)  51  ;  Perrine  v.  Leachman,  10 
Ala.  140  ;  Martin  v.  McFadin,  4  Litt.  (Ky.)  240  ;  Baker 
V.  Jameson,  2  J.  J.  Marsh,  (Ky.)  547  ;  McDowell  v.  Delap, 
2  A.  K.  Marsh,  (Ky.)  33  ;  Drace  v.  Wyat,  1  A.  K.  Marsh, 
(Ky.)  336  :^Carroway  v.  Anderson,  1  Humph.  (Tenn.)  61  ; 
Towusend  v.  Sharp,  2  Over,  (Tenn.)  192 ;  Drayton  v.  Wil- 
liams, 2  Doug.  (Mich.)  31 ;  Bean  v.  Valle,  2  Missouri,  126  ; 
Miller  v.  Upton,  6  Ind.  53  ;  Eobinson  v.  Tipton,  31  Ala. 
595  ;  Walker  v.  Richards,  39  N.  H.  259  ;  Stern  v.  Drinker, 
2  E.  D.  Smith,  (N.  Y.)  401  ;  Piercy  v.  Adams,  22  Geo. 
109  ;  Walsh  v..  Kittenberg,  8  Minn.  127  ;  Harper  v.  Miller, 
27  Ind.  277  ;  Auter  v.  Miller.  18  Iowa,  405  ;  but  see  Smith 
V.  Fah,  15  B.  Mon.  (Ky.)  443  ;  Byassee  v.  Reese,  4  Met. 
(Ky.)  372. 

"  And  this  presumption  of  the  existence  of  a  memorandum, 
such  as  the  law  requires,  extends  throughout  the  case  ;  so 
that  if  it  does  not  affirmatively  appear  that  there  is  no  mem- 
orandum, the  plaintiff  will  not  be  nonsuited  for  omittin'g  to 
produce  one."  Long  i;.  Lewis,  16  Geo.  154.  After  verdict, 
the  existence  of  it  (the  memorandum)  will  be  pi'esumed.  Bit- 
ing V.  Vanderlyn,  4  John.  (N.  Y.)  237  :  Eann  v.  Hughes,  7 
T.  R.  350,  (note  a.)  Of  course  where  defendant  pleads 
so  as  to  involve  an  admission  of  the  contract  charged,  as 
where,  to  an  action  upon  a  contract  of  guaranty,  he  pleads 
tender,  it  will  be  unnecessary  for  the  plaintiff  to  produce 
a  writing."  Middleton  v.  Brewer,  Peake,  15.  "It  seems 
to  be  now  quite  settled  that  the  plaintiff  need  not  set  put 
his  memorandum  in  his  replication,  though  an  intimation 
was  at  one  time  made  to  the  contrary.  Wakeman  v.  Sutton, 
2  Adol.  &  Ell.  78  ;  overruling  Lowe  v.  Eldred,  1  Cro. 
&  Mces.  239,  and  3  Tyrw.  234 ;  see  also,  Lilly  v.  Hewitt, 
11  Price,  494. 

Where  a  declaration  omitted  to  state  any  time  when  a 
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promise  was  made,  Held,  bad  on  demurrer,  but  not  a  ground 
of  nonsuit.  Atlantic  Fire  Ins.  Co.  v.  Sanders,  36  N.  H.  252. 
Where  the  statute  of  frauds  requires  that  a  contract  must  be 
in  writing,  Held,  that  in  declaring  upon  it,  it  is  not  neces- 
sary to  allege  in  the  complaint  that  it  was  reduced  to 
writing.  Robinson  v.  Tipton,  31  Ala.  595.  When  a  guar- 
anty is  pleaded,  it  is  not  necessary  to  state  that  it  was  made 
in  writing.  Miles  v.  Jones,  28  Miss.  (7  Jones),  87.  Where 
a  contract  within  the  statute  of  frauds  is  declared  upon, 
it  is  not  necessary  to  allege  that  such  statute  has  been  com- 
plied with.  Rigby  v.  Norwood,  34  Ala.  129.  A  plea  which 
set  up  a  promise  that  a  surety  should  be  released  upon  the 
receipt  by  the  holder  of  a  note  of  a  mortgage  securing  its 
payment.  Held,  defective,  unless  it  also  alleges  the  execu- 
tion and  delivery  of  such  mortgage.  Lyle  v.  Morse,  24 
111.  95.  An  action  was  brought  upon  a  written  contract  of 
guaranty,  Held,  that  the  petition  need  not  allege  considera- 
tion. Henderson  v.  Booth,  11  Iowa,  212.  Under  P.  Dig. 
4785,  a  defendant  failed  to  set  up  the  fact  of  suretyship  in  his 
answer.  Held,  that  he  could  not  complain  that  the  judg- 
ment was  rendered  against  him  as  a  principal.  Byron  v. 
Grinder,  25  Texas,  (Supp.)  159.  In  an  action  upon  a 
writing,  "  we,  the  undersigned,  agree  to  guarantee  the  de- 
positors of  W.  E.  C,  in  the  payment  in  full  of  their  demand 
against  sAid  C,  on  account  of  money  deposited  with  him, 
executed  in  consideration  that  the  depositors  would  not  with- 
draw their  deposits.  The  petition  should  allege  forbear- 
ance by  all  the  depositors.  Where,  however,  it  is  averred 
that  the  guarantors  designed  the  paper  as  a  guaranty  to  such 
of  the  depositors  as  might  give  the  forbearance  to  C,  and 
that  they  executed  it  in  consideration  of  such  forbearance, 
to  be  given  by  the  several  depositors,  in  a  suit  by  one,  it  is  not 
necessary  to  allege  forbearance  by  all.  Steadman  v.  Guthrie 
4  Met.  (Ky.)  147. 

In  an  action  by  a  surety  against  his  principal,  to  compel 
the  payment  of  a  debt  by  such  principal,  the  sureties'  claim 
to  equitable  relief  does  not  depend  upon  the  fact  that  the 
creditors  had  notice  of  the  suretyship.     Quick  v.  Black, 
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Green  (N.  J.)  189.  Both  principal  and  surety  may  be  sued 
together  in  the  county  of  the  sureties'  residence.  White  v. 
Hart,  35  Ga.  269.  Where  an  administrator  is  appointed 
administrator  also  of  the  estate  of  one  of  the  distributees  of 
his  first  intestate's  estate,  and  a  bill  seeking  to  bring  him  to 
a  settlement  of  his  second  administration  alleges  that  certain 
moneys  had  come  to  his  hands  during  his  first,  and  of  such 
moneys  the  bill  prays  an  account,  and  from  ought  that 
appears  in  the  bill  those  moneys  remained  in  the  hands  of 
the  administrator  at  the  time  of  his  second  appointment,  and 
passed  to  the  second  administration,  it  will  be  presumed  in 
the  absence  of  an  averment  to  the  contrary,  that  such  was  the 
fact,  and  the  sureties  on  the  second  bond  will  be  held  respon- 
sible for  them.  AYhitworth's  Distributees  ?;.  Oliver,  39  Ala. 
286.  A.  recovered  judgment  against  B.,  in  an  action  for 
unlawful  arrest.  B.  appealed,  and  gave  a  bond  with  sureties 
for  the  appeal.  The  judgment  against  B.  was  affirmed. 
Held,  that  A.  was  entitled  to  judgment  against  B.  for  the 
amount  of  the  judgment  below  and  costs,  and  against  B.  and 
the  sureties  for  the  interest  on  the  judgment  since  appeal, 
together  with  the  costs  of  the  appeal.  Shai-p  v.  Pickens,  4 
Cold.  (Tenn.)  268. 

Page  191,  note  A. 
(a)  The  Supreme  Court  of  the  United  States  have  taken 
strong  ground  upon  the  question  of  the  discharge  of  a  surety. 
It  has  been  there  decided  that  the  surety  is  discharged,  not 
merely  by  payment  of  the  debt,  or  a  release  of  the  principal, 
but  that  any  material  change  in  the  relations  between  the 
principal  and  the  party  to  whom  he  owes  a  debt  or  duty  will 
dischar£e  him.  It  is  not  enough  to  show  that  the  change 
was  not  injurious  to  the  surety  ;  he  has  a  right  to  judge  for 
himself  of  the  circumstances  under  which  he  was  willing  to 
be  liable,  and  to  stand  upon  the  very  terms  of  his  contract. 
Miller  v.  Stewart,  9  Wheat.  (U.  S.)  680;  United  States 
V.  HiUegos,  3  Wash.  C.  C.  (U.  S.)  70  ;  United  States  v.  Til- 
lotion,  1  Paine  C.  C.  (U.  S.)  305  ;  Postmaster-General  v. 
Eeeder,  4  Wash.  C.  C.  (U.  S.)  678.  A  bond  was  given  con- 
ditioned for  the  faithful  performance  of  the  duties  of  the 
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ofBce  of  deputy  collector  of  district  taxes  for  eight  certain 
townships.  The  instrument  of  appointment  referred  to  the 
bond.  This  bond  was  subsequently  altered  so  that  it  extended 
to  another  township.  This  was  done  without  the  consent  of 
the  sureties  on  the  bond.  Held,  that  they  were  discharged 
from  responsibility  for  moneys  subsequently  collected  by  the 
principal.  Miller  v.  Stewart,  9  Wheat.  (U.  S.)  680.  Any 
dealings  with  the  principal  debtor  by  the  creditor,  which 
amount  to  a  departure  from  the  contract  binding  a  surety, 
and  which  by  possibility  might  materially  vary  or  enlarge 
such  sureties'  liability  without  his  consent,  will  discharge 
him.     Mayhew  v.  Boyd,  5  Md.  102. 

WHAT  WILL  DISCHARGE  THE  GUARANTOR,  OR  SURETY. 

a  A  change  in  the  contract  of  suretyship  by  the  creditor 
and  principal  without  the  knowledge  of  the  surely.  The 
question  of  prejudice  to  the  surety  by  the  change  is  dis- 
cussed in  some  of  the  cases  under  this  head.  St.  Alban's 
Bauk  V.  Dillon,  30  Vt.  122;  General  Steam,  &c.,  Co.  v. 
Eolt,  6  C.  B.  (N.  S.)  550 ;  Gardner  v.  Harback,  21  111.  129 ; 
Leeds  v.  Dunn,  10  N.  Y.  371;  Watts  v.  Shuttleworth,  5 
Hurl.  &  Nor.  235  ;  Succession  of  Daigle,  15  La.  An.  594  ; 
Bagley?;.  Clark,  7  Bosw.  (N.  Y.)  94  ;  Rowan  t;.  Sharps',  &c., 
Co.,  33  Conn.  1;  Toomer  v.  Dickerson,  37  Geo.  428;  Dar- 
win V.  Rippey,  63  N.  C.  318.  An  alteration,  addition  or 
diminution  of  the  duties  of  a  public  officer  made  by  the 
legislature,  does  not  discharge  his  official  bond  or  the  sure- 
ties thereon  so  long  as  the  duties  required  are  all  the  appro- 
priate functions  of  the  particular  office.  People  v.  Vilas,  36 
N.  Y.  459. 

b  The  giving  of  time.  This  must  of  course  be  understood 
with  the  qualification,  that  the  surety  does  not  consent. 
People's  Bank  v.  Pearsons,  30  Vt.  711;  Draper  v.  Trescott, 
29  Barb.  (N.  Y.)  401;  Pilgrim  v.  Dykes,  24  Texas,  383; 
Albany  Ins.  Co.  v.  Devendorf,  43  Barb.  (N.  Y.)  444; 
Brooklius  v.  Shumway,  18  Wis.  98;  Blazer  v.  Bundy,  15 
Ohio  St.  57;  see  also  on  this  question  the  cases  collected  in 
1  Bouvier's  Law  Die.  562.     (Title  "giving  time.") 
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c  Any  act  which  discharges  the  principal  debtor,  discharges 
also  the  sureties  or  co-obligors.  Blackburn  v.  Beall,  21  Md. 
208;  Brown  v.  Ayer,  24  Geo.  288;  Burge  on  Suretyship, 
163;  Bridges  v.  Phillips.  17  Texas,  128.  This  case  holds, 
that  the  converse  of  the  above  proposition,  is  not  true. 

d  Unexcused  delay  on  Uie  part  of  the  principal.  Eichard 
V.  Beauchamp,  21  La.  An.  635;  Boyd  v.  Titzer,  6  Coldw. 
(Tenn.)  568;  Wintersmith  v.  Taber,  5  Bush.  (Ky.)  105; 
Eemsen  v.  Beekman,  25  N.  Y.  552.  In  Kentucky,  releas- 
ing a  surety  from  liability  in  case  of  a  failure  to  issue  exe- 
cution on  the  bond,  within  a  year  &c.,  under  §  11,  of  2E.  S., 
c.  97,  does  not  apply  to  judicial  bonds,  the  collection  of 
which  is  controlled  by  the  Court.  Barbee  v.  Pitman,  3 
Bush.  (Ky.)  259;  Eankin  v.  White,  3  Bush.  (Ky.)  545. 

e  Fraud ;  either  by  the  creditor,  or  by  the  debtor  with 
the  knowledge  and  assent  of  the  creditor.  Jacks^  v. 
Duchaire,  3  T.  E.  551;  Stone  v.  Compton,  5  Bing.  (N.  C.) 
142;  Graves  v.  Tucker,  10  Sm.  &  M.  9:  Sidcock  w.  Bishop, 
3  B.  &  C,  605;  Franklin  Bank  v.  Cooper,  36  Me.  179; 
Evans  v.  Kneeland,  9  Ala.  42.  Fraud  by  the  creditor  in 
relation  to  the  obligations  of  the  surety,  or  by  the  debtor, 
with  the  knowledge  or  assent  of  the  creditor,  will  discharge 
the  surety  from  his  liability.  If  the  original  obligation  by 
the  debtor  can  be  avoided  by  fraud,  the  surety  will  also  be 
discharged.  Burge  on  Suretyship,  218.  If  the  agreement 
entered  into  between  the  surety  and  the  creditor  was  fraudu- 
lent in  its  creation,  no  effect  will  be  given  to  it.  Wells  v. 
Girling,  1  Brod.  &  B.  447. 

/  By  operation  of  law ;  e.  g.,  by  confusion  or  merger  of 
rights;  by  the  statute  of  limitations;  and  by  the  discharge 
in  bankruptcy  of  the  surety.  2  Bouvier's  lust.  71,  72. 
Certain  rents  were  pledged  as  security  for  the  liability  of  a 
surety  upon  a  bond.  Subsequently  the  land  from  which  the 
rents  arose  was  conveyed  to  the  surety  in  fee-simple.  Held, 
that  the  pledge  of  the  rents  was  merged  in  the  conveyance, 
and  could  not  be  revived  for  the  benefit  of  other  creditors  of 
the  grantor.  Eankin  v.  Wilsey,  17  Iowa,  463.  A  simple 
contract  debt,  owed  by  three  persons  jointly,  is  not  merged 
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in  a  mortgage  to  secure  the  same  debt,  given  by  two  only  of 
the  debtors.  Sharpe  v.  Gibbs,  16  C.  B.  (N.  S.)  527. 
Where  the  equity  of  redemption  is  bought  by  the  mortgagee, 
the  mortgage  title  is  merged,  so  that  the  debt  is  satisfied 
p-o  tanto,  as  against  one  who  was  liable  as  a  surety.  Wheel- 
right  V.  Loomer,  4  Edw.  Ch.  (N.  Y.)  232;  see  also,  Loomer 
V.  Wheelright,  3  Sandf.  Ch.  (N.  Y.)  135;  Burge  on  Surety- 
ship, 253.  When  the  promise  of  the  surety  is  that  of  indem- 
nity, the  statute  begins  to  run  as  against  the  surety,  when 
the  party  to  whom  the  promise  is  given  is  damnified.  Hunt- 
ley V.  Saundersou,  1  Cr.  &  Mees.  467.  A  surety  is  liable  on 
his  subsequent  guaranty,  though  made  after  the  right  of 
action  on  the  note  is  barred  by  the  statute  of  limitations. 
Miles  V.  Liimell,  97  Mass.  298. 

g  By  death  ;  when  the  contract  of  the  principal  is  alto- 
gether personal,  e.  g.,  to  serve  another  as  a  servant,  or 
apprentice,  and  the  contractor  dies,  the  surety  is  discharged. 
This  is  true,  except  for  breaches  of  the  contract  which 
occurred  before  the  death  of  the  covenantor.  2  Bouvier's  Inst. 
73;  Barker  v.  Parker,  1  T.  R.  287.  Equity  will  not  hold  a 
surety  liable,  in  a  case  where  he  is  discharged  at  law.  There 
was  a  joint  obligation,  and  the  surety  was  dead.  Held,  that 
the  remedy  at  law  is  gone,  as  it  respects  the  legal  represen- 
tatives of  the  surety.     Fielden  v.  Lahens,  6  Blatchf.  524. 

h  By  a  lawful  tender.  In  a  case. where  a  lawful  tender 
has  been  made  by  the  principal  or  his  agent  properly 
authorized,  to  the  creditor,  or  his  lawful  agent,  the  surety 
will  be  discharged.  The  tender  must  be  lawful,  or  the  bene- 
fit will  not  arise  to  the  surety.  Mitchell  w.  Merrill,  2  Black. 
(Ind.)  87;  Wallace  v.  McConnell,  13  Pet.  (U.  S.)  163; 
Brown  v.  Dysinger,  1  Ravvle.  (Peun.)  408.  Hering  de 
Fidejuss,  c.  20.  s.  1,  n.  34,  35. 

i  By  compromise.  In  a  case  where  the  principal  debtor 
and  the  creditor,  make  an  arrangement  between  themselves, 
and  by  reason  of  it  the  debt  is  cancelled,  the  efiect  of  this 
is  to  discharge  the  surety  as  such.  Hall  v.  Huchons,  3 
Myl.  &  K.  426;  Ex  parte  Wilson,  11  Ves.  420;  Ex  parte 
Smith,  3  Bro.  C.  C.  1. 
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j  By  accord  and  satisfaction.  When  the  principal  is 
bound  to  do  an  act,  and  security  is  given,  and  afterwards,  he 
without  obtaining  the  consent  of  his  surety,  receives  some 
other  thing  in  the  place  of  what  is  owing  to  him,  this  is  an 
accord  and  satisfaction.  When  this  is  done,  the  surety  is 
released  from  his  engagement.  Whitcher  v.  Hall,  5  B.  & 
Cress.  269;  S.  C.  8  Dovvl.  &  %.,  22;  Bacon  v.  Chesney,  1 
Stark.  192;  Theobold  on  Suretyship,  60. 

k  Mistake.  The  doctrine  of  the  Civil  Law,  is  that  the 
surety  is  discharged  from  his  obligation,  if  it  were  entered 
into  and  contracted  under  an  error  of  law,  or  of  fact.  Burge 
on  Suretyship,  231.  Parties  making  a  mistake  in  matters 
of  fact,  shall  not  be  held  bound  by  acts  committed  by  them 
under  such  mistake.  When  however  they  make  a  mistake 
in  law,  they  cannot  be  afterwards  heard  to  say,  that  the  con- 
tract shall  on  that  account  be  set  aside.  Marshall  v.  CoUett, 
1  Youuge  &  Col.  238;  Lord  Durham  v.  Child,  1  Bro.  C. 
C.  92.  The  rule  is  the  same  in  the  Supreme  Court  of  the 
United  States,  and  in  the  Court  of  Chancery  of  New  York. 
Hunt  z'.  Rousmaniere's  Adm.,  1  Peters,  (U.  S.)  1;  S.  C.  8 
Wheat.  (U.  S.)  174;  Hebburn  v.  Dunlop,  1  Wheat.  (U.  S.) 
179,  195;  Shotwell  v.  Murray,  1  John.  Ch.  (N.  Y.)  512; 
Lyon  V.  Eichmond,  2  John.  Ch.  (N.  Y.)  51;  Storrs  v.  Bar- 
ker, 6  John.  Ch.  (N.  Y.)  166;  Clark  v.  Dutcher,  9  Cow. 
(N.  Y.)  670.  In  Massachusetts,  the  rule  appears  to  be,  that 
when  money  has  been  paid  under  a  mistake  of  law,  it  might 
be  recovered  back.  When  money  is  promised  to  be  paid 
under  a  mistake  of  law,  such  promise  cannot  be  enforced. 
May  V.  Coffin,  4  Mass.  342;  Warden  v.  Tucker,  7  Mass.  452; 
Freeman  v.  Boynton,  7  Mass.  488;  Haven  v.  Foster,  9  Pick. 
112.  If  the  surety  becomes  aware  of  the  mistake,  and  takes 
no  step  to  correct  it,  and  still  continues  the  contract,  he  will 
be  considered  to  have  ratified  the  contract.  Burge  on 
Suretyship,  252. 

I  By  a  set-off.  Whenever  in  a  proceeding  by  the  credi- 
tor, the  principal  could,  in  equity,  claim  a  right  of  set-off, 
the  surety  can  do  the  same.  This  is  true  for  the  reason  that 
a  proceeding  against  the  surety,  is  in  effect  a  proceed- 
66 
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ing  against  the  principal,  who  must  iniiemnify  the  surety, 
he  having  paid  his  (the  principal's)  debt.  Ex  parte 
Hippins,  2  Glyn  &  Ja.  93  ;  Ex  parte  Hansen,  12  Ves.  316; 
Collins  V.  Jones,  10  B.  &,  Cr.  777;  Ex  parte  Stephens,  11 
Ves.  24.  A  guaranty  to  the  amount  of  a  certain  sum  of 
money,  given  by  a  third  person,  cannot  be  set  off.  Craw- 
ford V.  Sterling,  4  Esp.  207;  Morley  v.  Inglis,  6  Dowl.  & 
C.  202.  Neither  can  a  guaranty  against  contingent  dam- 
ages, which  cannot  terminate  in  a  debt.  Simpson  v.  Burton, 
4  Moore,  516.  A  surety  cannot,  in  an  action  against  him 
by  the  creditor  of  his  principal,  set  off  a  claim  to  damages 
in  favor  of  his  principal  against  the  creditor.  This  is  the 
rule,  although  such  claim  might  be  a  defence  in  an  action 
against  the  principal.  La  Farge  v.  Halsey,  4  Abb.  (N.  Y.) 
397;  S.  C.  1  Bosw.  (N.  Y.)  171;  Lyman  v.  Newman,  29 
Barb.  (N.  Y.)162.  A  surety,  until  he  has  paid  his  principal's 
debt,  has  no  available  demand  against  him,  which  amounts 
to  a  set-off.  Walker  v.  McKay,  2  Met.  (Ky.)  530.  Several 
bonds  were  given  as  security  for  the  purchase  money  of  an 
estate,  and  each  contained  a  covenant  binding  the  vendor  to 
put  down  a  well  upon  the  premises.  The  bonds  had  been 
all  paid  but  one.  Held,  that  the  whole  damage  for  non-com- 
pliance with  the  condition,  might  be  set  off  in  an  action 
upon  the  last  bond.  Maguire  v.  Howard,  40  Penn.  St.  391. 
Money  paid  by  A.  as  surety  for  B.,  is  a  good  set-off  against  a 
note  payable  to  B.,  which  was  endorsed  after  it  fell  due. 
Harrington  v.  Wallace,  8  Jones  L.  (N.  C.)  42. 

m  By  novation.  That  is  by  the  .substitution  of  a  new  debt 
for  one  upon  which  the  surety  is  bound;  this  discharges  the 
surety.  It  must  however  be  borne  in  mind,  that  the  old  debt 
must  be  entirely  extinguished.  In  a  case  where  the  debtor 
or  principal  gives  his  note  for  a  debt  due  on  book  account, 
for  which  debt  the  surety  was  bound,  this,  will  not 
operate  as  a  novation,  or  release  of  the  old  debt,  unless  it 
was  so  intended.  Eoth  v.  Miller,  15  S.  &  R.  (Penn.)  162; 
Gallagher's Ex'rs  v.  Roberts,  2  Wash.  C.  C.  (U.  S.)  191,  321: 
Sneed's  Ex.  v.  White,  3  J.  J.  Marsh.  (Ky.)  527;  Brown  v. 
Wright,  7  Monro,  (Ky.)  398;  Musgrave  v.  Glascow,  3  Ind. 
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31.  Under  this  head,  (novation)  generally,  see  Choppin  v. 
Gobbold,  13  La.  An.  238;  Gails  v.  Osceola,  14  La.  An.  54. 
«  -By  the  swrender  of  collaterals.  In  a  case  where  the 
creditor  has  in  his  hands  collateral  security  of  the  principal, 
and  he  surrenders  such  property  without  the  consent  or 
knowledge  of  the  surety,  such  surety  will  be  discharged  to 
the  extent  of  the  value  of  the  property.  Baker  v.  Briggs,  8 
Pick.  (]\Iass.)  122;  Mayhew  v.  Crickett,  2  Swanst.  185; 
Commonwealth  v.  Miller,  8  S.  &  R.  452;  Law  v.  East  India 
Co.,  4  Ves.  824;  McLean  v.  Lafayette  Bank,  3  McLean  687. 

WHAT  WILL  NOT  DISCHARGE  THE  GUARANTOR  OR  SURETY. 

a  Jlere  delay :  to  sue  the^  principal,  however  long  con- 
tinued, does  not  discharge  the  surety.  Williams  v.  Town- 
send,  1  Bosw.  (N.  Y.)  411;  People  v.  Jansen,  7  John.  (N. 
Y.)  332;  King  v.  Baldwin;  2  John.  Ch.  (N.  Y.)  554;  Pain 
V.  Packard,  13  John.  (N.  Y.)  174;  Powell  v.  Waters,  17 
John.  (N.  Y.)  176;  Goldsmith  v.  Brown,  35  Barb.  (N.  Y.) 
484;  Dorlon  v.  Christie,  39  Barb.  (N.  Y.)  610;  Thompson 
V.  Hall,  45  Barb.  (X.  Y.)  214;  Hunt  v.  Knols,  34  Miss.  655; 
Richards  v.  Commonwealth,  40  Penn.  St.  146;  Kirby  v. 
Studbacker,  15  Ind.  45;  Hunter  v.  Clark,  28  Texas,  159. 
Of  course  the  above  proposition  must  be  taken  with  the 
qualification  ;  that  no  request  on  the  part  of  the  surety  has 
been  made  that  the  principal  debtor  should  be  prosecuted. 
The  neglect  of  a  creditor,  when  requested  by  a  surety  to 
prosecute  the  principal  debtor,  discharges  the  surety,  irre- 
spective of  knowledge  or  notice  to  the  creditor  of  any  facts 
susro-esting  the  probability  that  delay  could  prove  injurious 
to^the  surety.  Remsen  v.  Beekman,  25  N.  Y.  552;  Taylor 
V.  Davis,  38"  Miss.  493;  Ramey  v.  Purvis,  38  Miss.  499; 
Cain  V.  Bates,  35  Mo.  427.  As  to  the  sufficiency  of  the 
notice,  see  Kaufman  v.  Wils<m,  29  Ind.  504.  We  hereby 
guaranty  the  payment  of  all  the  debts  heretofore  made  and 
now  outstanding  against  said  company,  and  bind  ourselves 
personally  for  the  payment  of  the  same  to  all  the  creditors 
of  the  company  who  will  not  sue,  but  indulge  the  company 
upon  these  claims  for  ten  months  from  this  time.     Held,  that 
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the  above  was  a  present  absolute  guaranty,  and  that  a  credi- 
tor grantmg  such  indulgence  need  give  no  notice  of  his 
acceptance  of  the  guaranty.  Sanders  v.  Etcherson,  36  Ga. 
404.  The  guarantor  is  not  entitled  to  demand  or  notice  of 
non-payment,  where  an  absolute  guaranty  has  been  entered 
into.  Dickersou  V.  Derrickson,  39  111.  574;  Voltz  v.  Harris, 
40  111.  155;  Bowman  v.  Curd,  2  Bush.  (Ky.)  565.  To  ex- 
empt a  surety  from  liability  by  reason  of  the  neglect  and 
refusal  of  the  creditors  to  collect  the  debt  of  the  principal 
debtor,  while  he  was  solvent,  although  requested  to  do  so  by 
the  surety,  it  must  be  shown  that  the  creditor  was  requested 
to  enforce  the  collection  of  this  debt  by  due  process  of  law. 
Nothing  short  of  a  request  amounting  to  that,  will  exonerate 
the  surety.  A  request  that  the  creditor  should  "  push  "  the 
debtor,  and  "  keep  pushing  him,"  was  held,  not  to  amoimt 
to  a  request  to  prosecute  or  collect.  Singer  v.  Troutman, 
49  Barb.  (N.  Y.)  182;  see  also  Simpson  v.  Blunt,  42  Mo. 
542.  A  request  made  by  sureties  to  a  creditor,  to  enforce 
securities  hel<J  by  the  latter  from  their  principal,  to  the  end 
that  they  may  be  discharged  by  satisfaction  of  the  debt,  does 
not  impose  upon  the  creditor  an  absolute  duty  to  enforce 
such  securities  without  delay.  It  is  only  necessary  that  the 
creditor  act  in  good  faith.  If  the  creditor  unreasonably 
delays,  or  acts  in  bad  faith,  or  is  grossly  negligent,  whereby 
the  value  of  the  securities  is  impaired,  the  loss  thus  occa- 
sioned is  a  defence,  to  that  extent,  available  to  the  sureties; 
but  mere  delay  will  not  sufSce  to  discharge  them.  Black 
Eiver  Bank  v.  Page,  44  N.  Y.  453;  see  also  Hayes  v.  "Ward, 
4  John.  Ch.  (N.  Y.)  123;  Herrick  v.  Borst,  4  Hill.  (N.  Y.) 
650. 

b  Receiving  a  less  sum  than  that  stipulated  for.  A  surety 
will  not  be  discharged  by  an  agreement  to  receive  a  less  sum 
than  that  stipulated  for,  when  there  is  no  other  charge  in  the 
agreement.  Ellis  v.  McCormick,  1  Hilton,  (X.  Y.)  313, 
see  also  Hunt  v.  Knox,  34  Miss.  655. 

c  Taking  collatei-al  security.  The  merely  taking  a  new 
security  from  a  debtor,  without  agreeing  to  give  him  time, 
will  not  discharge  a  surety.    Gahn  v.  Niomcewicz,  11  Wend. 
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(N.  Y.)  312  ;  affirming,  S.  C.  3  Paige,  (N.  Y.)  614  ;  Elwood 
V.  Deifendoi-f,  5  Barb.  (N.  Y.)  398  ;  Williams  v.  Townsend, 
1  Bosw.  (N.  Y.)  411 ;  see  also  Twopenny  v.  Young,  3  Barn. 

6  Cres.  208  ;  Hubbell  v.  Carpenter,  1  Seld.  (N.  Y.)  171  ; 
Pitts  V.  Congdon,  2  Comst.  (N.  Y.)  352  ;  Bangs  v.  Strong, 

7  Hill,  (N.  Y.)  250  ;  Fox  v.  Parker,  44  Barb.  (N.  Y.)  541; 
East  River  Bank  v.  Kennedy,  9  Bosw.  (N.  Y.)  543. 

d  The  loss  of  another  security .  The  loss  of  another  secu- 
rity, in  consequence  of  the  mere  passiveness  of  the  creditor, 
e.g.  his  failure  to  have  a  mortgage  recorded,  (in  the  absence 
of  a  request  to  act,  on  the  part  of  the  surety,)  will  not  dis- 
charge such  surety.  Philbrooks  v.  McEwen,  29  Ind.  347  ; 
Hampton  v.  Levy,  1  McCord,  Ch.  (S.  C.)  107  ;  Long  v. 
Brevard,  3  Strobe  Eq.  59  ;  Rees  v.  Berrington,  2  Ves.  Jr. 
540 ;  S.  C.  3  Lead.  Cas.  Eq.,  529,  where  the  cases  are  ably 
collected.  A  surety  is  entitled  to  the  benefit  of  all  the  secu- 
rities in  the  hands  of  the  creditor  ;  and  if  any  of  them  are 
lost  by  his  acts,  negligence,  or  want  of  due  diligence,  he  is 
to  that  extent  discharged.  Succession  of  Pratt,  16  La.  An. 
357  ;  Kennedy  v.  Bossiere,  16  La.  An.  445.  Where  the 
creditor  has  the  means  of  satisfaction,  either  actually  or 
potentially  in  his  hands,  and  does  not  retain  it,  the  surety  is 
discharged.  Richards  v.  Commonwealth,  40  Penn.  St.  146. 
A.  sold  a  lot  of  slaves,  and  took  a  mortgage  back  for  a  part 
of  the  purchase  money;  this  was  duly  recorded.  The  slaves 
were  afterwards  transfei-red  to  another  State,  and  the  seller 
did  not  have  the  mortgage  recorded  in  such  State,  within 
the  time  required  by  law.  Held,  that  this  neglect  of  the 
creditor  was  such  an  act  of  omission,  increasing  the  risk  of 
the  surety,  as  would  discharge  such  surety,  irrespective  of 
the  question  as  to  whether  or  not  he  had  sufiered  any  actual 
injury,  (Harris,  J.,  dissenting.)  Toomer  v.  Dickerson,  37 
Ga.  428. 

e  Releasing  one,  of  several  joint  and  several  sureties  does 
not  discharge  the  others.  Where  the  obligation  of  the  sure- 
ties is  joint  and  several,  the  discharge  of  one  of  them  does 
not  release  the  others  from  the  payment  of  their  proper  pro- 
portion of  the  claim.     Klingensmith  v.  Kiingensmith,   31 
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Penn.  St.  460  ;  Barrow  v.  Shields,  13  La.  An.  57  ;  Alford 
V.  Baxter,  36  Vt.,  158. 

f  Several  breaches  of  a  contract.  Neglect  to  sue  a  con- 
tractor for  one  breach,  does  not  discharge  his  sureties  as  to 
others.    Sacramento  v.  Kirk,  7  Cal.,  419. 

g  Discharge  in  bankruptcy.  Neither  the  discharge  of  the 
bankrupt,  nor  any  step  taken  by  a  creditor,  in  the  course  of 
the  proceedings  in  bankruptcy,  in  regard  to  his  debt  against 
the  bankrupt,  can  have  the  effect  to  release,  discharge  or 
affect  any  person  who  is  liable  for  the  same  debt,  for  or  with 
the  bankrupt,  either  as  partner,  joint  contractor,  indorser, 
surety  or  otherwise.  In  re  Levy,  (S.  D.  N.  Y.)  1  N.  B.  R. 
66.  A  discharge  in  bankruptcy  of  the  principal  debtor,  in 
a  bond  or  note,  does  not  release  the  surety.  Jones  v.  Hog- 
ler,  6  Jones,  Law,  (N.  C.)  542  ;  Payne  v.  Able,  4  B.  R.  67 ; 
S.  C.  18  Pitts.  L.  J.  101.  The  discharge  of  a  debtor  in 
bankruptcy,  after  a  bond  requiring  him  to  take  the  poor 
debtor's  oath,  has  become  absolute  by  breach  of  the  condi- 
tion, cannot  avail  the  sureties  as  a  defence.  After  such 
breach,  the  right  to  surrender  the  principal  no  longer  exists, 
and  the  subsequent  discharge  of  the  debtor  cannot  avail  the 
sureties.  Notwithstanding  the  discharge  releases  the  debt- 
or, it  cannot  release  the  sureties.  Claflin  v.  Cogan,  48 
N.  H.  411. 

h  In  general.  Where  the  fact  of  a  suretyship  does  not 
appear  on  the  face  of  a  contract,  the  surety  will  not  be  dis- 
charged from  liability,  in  consequence  of  a  violation  of  the 
contract,  if  the  creditor  at  the  time  of  the  act  complained 
of,  had  not  notice  that  the  relation  of  suretyship  existed, 
and  such  notice  will  not  be  presumed  in  favor  of  the  surety, 
but  must  be  proved.  Agnew  v.  Merritt,  10  Minn.  308.  A. 
guaranteed  the  payment  of  a  bond  assigned  by  him.  Held, 
that  he  thereby  estopped  himself  from  denying,  in  an  action 
on  the  guaranty,  that  the  makers  of  the  bond  were  compe- 
tent to  contract  in  the  manner  they  did.  Remsen  v.  Graves, 
41  N.  Y.  471 ;  Mason  v.  Eckford's  Ex'rs.,  15  N.  Y.  502; 
Erwia  v.  Downs,  15  N.  Y.  575 ;  McLaughlin  v.  McGovern, 
34v  Barb,  (N.  Y,)  208 ;  Zjjbviskie  v.  C.  C.  &  C.  R.  R.  Co., 
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23  How.  (U.  S.)  399 ;  Coggill  v.  Am.  Ex.  Bank,  1  Comst. 
(N.  Y.)  113.  The  taking  by  the  plaintiff  of  another  bond, 
at  a  higher  rate  of  interest,  as  collateral  security  to  the  ori- 
ginal, and  having  a  longer  time  to  rmi,  and  the  receipt  of 
interest  on  such  new  bond,  does  not  release  the  defendant 
ou  his  guaranty,  although  it  appeared  that  the  principal 
debtor  became  insolvent  subsequent  to  the  taking  of  the  new 
bond:  Remsen  v.  Graves,  41  N.  Y.  471.  "Where  the 
defendant  guaranteed  "  the  punctual  payment  of  the  interest," 
upon  a  bond  payulile  in  six  years  and  six  months  from  date, 
"with  interest,  semi-annually.  Held,  that  the  guaranty  only 
extended  to  the  payment  of  interest  falling  due  before  the 
time  of  payment  of  the  principal.  Hamilton  v.  Van  Rens- 
selaer, 43  N.  Y.  244  ;  Melick  v.  Knox,  44  N.  Y.  676.  In  a 
case,  where  by  the  mere  laches  of  the  creditor,  the  surety's 
means  of  indemnity  are  impaired,  his  liability  is  discharged 
only  to  the  extent  of  the  loss  sustained  by  reason  of  such 
laches.     Barhydt  v.  Ellis.  45  N.  Y.  107. 

Page  204,  note  a. 
(a)  a  surety,  in  a  replevin  bond,  conditioned  that  his  prin- 
cipal "  shall  abide  the  judgement  of  the  court,"  is  discharged 
by  an  amicable  submission  of  all  matters  in  dispute  to  arbi- 
trators, not   under  rule,  on  whose   award   no  judgment  of 
court,  was  or  could  be  entered.     Eldred  v.  Bennett,  33 
Penn.  St.  183.     A  surety  in  a  replevin  bond,  is  bound  by 
the  result  of  the  litigation  with  his  principal.     If  the  court 
had  jurisdiction  of  the  subject  matter,  and  of  the  parties,  he 
is  bound  by  the  orders  and  judgment.     Wells  v.  Griffin,  2 
Head.  (Tenn.)  568.     The  sureties  in  a  replevin  bond  become 
responsible,  by  their  obligation,  for  miy  misconduct  of  the^ 
plaintiffs  in  the  suit,  in  letting  judgment  go  against  them  ;' 
they  must  attend  to  such  things,  during  the  progress  of  the 
action,  and  cannot  afterwards  set  them  up,  to  avoid  their 
liability  on  the  bond.     Walls  v.  Johnson,  16  Ind.  374.     It  is 
no  defence  to  a  surety,  in  an  action  against  him  on  a  reple- 
vin bond,  that  an  erroneous  judgment  has  been  rendered 
a^rainst  his  principal.     In  the  present  case,  the  judgment 
was  for  the  value  of' the  goods,  instead  of  for  a  return,  as  it 
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should  have  been.  Mason  v.  Eichards,  12  Iowa,  73.  la 
an  action  against  the  sureties  on  a  bond,  given  in  a  replevin 
suit,  a  complaint  is  not  sufficient  which  does  not  aver  that 
the  value  of  the  property  was  not  found  by  the  jury,  and 
that  an  alternative  judgment  was  rendered.  The  practice 
Act  governs.  Clary  v.  Rolland,  24  Cal.  147.  It  is  no 
defence  to  an  action  brought  against  the  sureties  in  an  under- 
taking given,  on  commencing  a  suit  to  recover  the  posses- 
sion of  personal  property ;  that  they  were  excepted  to  by 
the  defendant  in  the  action,  and  failed  to  justify.  Decker 
V.  Anderson,  39  Barb.  (N.  Y.)  346.  Judgment  can  only  be 
given  for  the  penal  sum  mentioned  in  the  bond,  together 
with  the  costs  of  the  suit,  in  an  action  against  sureties 
on  a  replevin  bond.  The  true  value  cannot  be  recovered. 
Eraser  v.  Little,  13  Mich.  195,  (Christiancy,  J.,  dissenting.) 
In  Mississippi,  it  is  expressly  provided  by  statute,  that  a 
surety  on  a  replevin  bond,  given  by  a  defendant  in  attach- 
ment, shall  only  be  liable  for  the  assessed  value  of  the  prop-  / 
erty  so  replevied.  It  is  an  error  in  such  a  case,  to  enter 
judgment  against  the  surety  for  the  amount  of  the  plaintiff's 
debt,  where  the  jury  has  omitted  to  assess  the  value  of  the 
property  attached  and  replevied.  Richard  v.  Mooney,  39 
Miss.  357.  A  new  replevin  bond  may  be  executed,  in  order 
to  release  a  surety  on  the  first  bond,  whom  it  is  desired  to 
use  as  a  witness.  Patterson  v.  Fowler,  22  Ark.  396.  In 
Iowa,  the  sureties  on  a  replevin  bond,  will  not  be  discharged 
by  an  agreementto  stay  execution  against  their  principal,  given 
upon  the  understanding  that  such  sureties  were  represented, 
and  satisfied,  and  under  such  circumstances  that  equity 
would  not  enjoin  an  execution  taken  out  in  violation  of  the 
tigreement.  Tousey  v.  Bishop,  22  Iowa,  178.  In  Kentucky, 
bonds  given  in  an  ordinary  action  in  the  nature  of  replevin, 
cannot  be  enforced  against  the  suretj'  by  motion.  Gay  v. 
Morgan,  4  Bush.  (Ky.)  606.  Where  the  return  upon  a  writ 
of  replevin  fails  to  state  precisely  what  property  is  thereby 
replevied,  the  sureties  on  the  bond  are  not  liable  to  return 
such  property  as  has  not  been  taken.  Miller  v.  Moses,  56 
Maine.  128.   A.  levied  on  property  belonging  to  B.,  on  exe- 
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cution  against  B.  &  C,  who  were  respectively  principal  and 
surety.  D.  laid  claim  to  this  property,  and  brought  a  re- 
Ijlevin  suit  for  it,  in  which  judgment  was  rendered  against 
him.  The  property  was  not  returned  to  A.,  but  went  into 
the  hands  of  B.,  and  an  action  was  commenced  on  the  bond. 
A.  then  brought  suit  on  the  original  judgment  against  B.  & 
C  recovered  judgment,  and  took  out  execution,  which  was 
satisfied  by  the  surety,  C.  Held,  that  the  payment  of  the 
orginal  debt  to  A.,  discharged  D.  from  all  liability  on  the 
replevin  bond.     Moore  v.  Campbell,  36  Vt.  361. 

Page  231,  note  A. 

(a.)  The  rights  of  the  guarantor  or  surety,  against 

the  principal  debtor. 

a.  Before  payment  has  been  made  by  the  surety.  Until 
the  debt  has  become  due,  and  the  principal  is  in  default,  the 
surety  has  no  rights  against  the  principal  ;  with  the  excep- 
tion that  1st.,  he  can  demand  that  the  creditor  prosecute  the 
principal  debtor  ;  and  2d,  he  can  revoke  the  guaranty.  On 
the  question  of  demand  and  notice,  see  Remsen  v.  Beek- 
man,  25  N.  Y.  552  ;  Eichards  v.  Commonwealth,  40  Penn. 
St.  146.  Where  the  creditor  refuses  or  neglects  to  collect 
a  debt  by  proper  proceeding,  a  surety  on  such  debt,  may  by 
bill  in  equity,  bring  both  debtor  and  creditor  before  the 
coui-t,  and  have  a  decree  to  compel  the  dedtor  to  make  pay- 
ment, and  discharge  the  surety.  Gilliam  v.  Essleman,  5 
Sueed.  (Tenn.)  86.  Unless  a  surety  has  paid  the  entire  claim 
of  a  creditor,  he  cannot,  either  at  law  or  in  equity,  call  for 
an  assignment  of  the  claim  of  his  creditor  against  his  princi- 
pal. A  pro  tanto  assignment,  by  way  of  substitution  or  sub- 
rogation, is  not  known  or  allowed.  Gannett  v.  Blodgett, 
39  ISr.  H.  150.  2d,  he  may  revoke  the  guar^lntJ^  This  con- 
tract is  always  revocable  at  the  pleasure  of  the  guarantor, 
upon  his  giving  sufficient  notice,  except  where  it  is  founded 
upon  a  continuing  consideration,  the  benefit  of  which  the 
o-uarantor  either  cannot  or  does  not  renounce  ;  or  where  it  is 
made  to  cover  a  specific  transaction  which  is  not  yet  exhausted. 
A  distinction  is  made  between  a  guaranty  under  seal,  and 
67 
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one  by  parol.  In  the  former  ciise  the  right  to  revoke  is  denied. 
This,  however,  may  well  be  doubted.  2  Parsons  on  Con.  30; 
Hassell  v.  Long,  2  M.  &  Sel.  370  ;  Calvert  v.  Gordon,  7  B. 
&  C.  809.  The  only  proper  court  for  relief  in  such  a  case, 
is  a:  court  of  equity.  Hough  v.  Warr,  1  C.  &  P.  151.  It 
is  a  rule  of  law,  that  one,  liable  in  case  of  a  default  made  in 
payment  by  another,  is  entitled  to  notice  of  such  default  of 
the  primary  debtor,  before  an  action  can  be  brought  against 
him.  It  is  no  exception  to  the  rule  above  stated,  that  such 
primary  debtor  was  insolvent  at  the  time  of  the  original  trans- 
action, or  afterwards  became  so.  Keyuolds  v.  Edney,  8  Jones, 
L.  (N.  C.)  iOti.  A  surety  whose  liability  is  fixed  and  ma- 
tured, may  pay  at  once  without  execution.  Stallwarth  v. 
Preslar,  34  Ala.  505.  A  creditor  is  under  an  equitable  ob- 
ligation to  obtain  judgment  from  the  principal  debtor  if  he 
can,  before  resorting  to  the  surety  ;  this  doctrine  is  however 
not  recognized  by  law.  Huey  v.  Pinney,  5  Minn.  310.  A 
surety  of  a  lessee,  cannot  require  such  lessee  to  proceed  against 
his  principal  by  distress  warrant.  ShojMier  v.  Foglemau,  1 
Wins.  (N.  C.)  No.  2,  (Eq.)  12.  Wh  Je^i  action  to  foreclose 
a  mortgage  is  brought  against  the  mowgagee,  and  a  surety 
on  the  mortgage  note,  and  subsequenw  dismisspd  as  to  such 
surety,  without  prejudice'  as  to  himjmudgment  and  execu- 
tion being  obtained  in  the  forecl(5^jrl^^on.  Held,  that  a 
separate  action  might  be  afterwards'brought  against  the 
surety  for  any  balance  which  remained  unpaid.  County  of 
Dubuque  v.  Koch,  17  Iowa,  229.  The  insolvency  of  the  prin- 
ci2)al  need  not  be  proved,  in  an  action  against  a  surety. 
Eeigart  v.  White,  52  Penn.  St.  438.  A.  obligated  himself 
to  perform  a  certain  work,  in  a  certain  manner,  and  that  it 
should  remain  serviceable  for  a  given  time  ;  giving  sureties. 
The  work  was  not  done  according  to  the  contract.  Held,  that 
no  notice  was  required  to  the  sureties,  in  order  to  hold  them 
responsible  on  their  obligation.  Buchanan  Co.  v.  Kirtley,  42 
Mo.  534.  A  sheriff  gave  an  official  bond  with  a  surety.  Held, 
that  the  property  of  such  surety  could  not  be  seized  and  sold 
under  a  judgment  against  the  principal  and  surety,  until  that 
of  the  principal  has  been  discussed.     Stinson  v.  Hill,  21  La. 
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An.  560.  (^Benefit  of  discussion.)  By  the  civil  law,  the 
surety  has  a  right  to  institute  a  proceeding  by  which  the 
property  of  the  debtor  is  made  liable  before  resort  can 
be  had  against  the  sureties.  1  Bouvier's  Law  Die.  429.) 
The  statutory  provision,  (in  jNIississippi),  that  the  property 
of  a  surety  shall  not  bo  levied  upon  without  an  affidavit  of 
the  insolvency  of  the  principal  in  the  execution,  was  intended 
tor  the  benotit  and  protection  of  the  surety,  and  those  claim- 
ing under  him  ;  and  has  no  application  to  a  stranger  who 
claims  title,  not  under  the  surety,  but  adversely  to  him. 
Hyman  v.  Seamen,  33  Miss.  185. 

b  After  payment  has  been  made  by  the  surety.  Where 
one  person  advances  money  for  another,  in  payment  of  the 
debt  of  the  latter,  it  is  deemed  at  the  instant  of  its  payment, 
to  be  the  money  of  the  party  for  whose  benefit  the  payment 
if  made.  Garr  v.  Martin,  20  N.  Y.  306.  Where  one  pays 
money  as  surety  for  another,  the  law  implies  a  request.  Ex- 
all  v.  Partridge,  8  Term.  K.  308  ;  Pownal  v.  Ferrand,  6  Barn. 
&  Cress.,  439  ;  Butler  v.  Wright,  20  John.  (N.  Y.)  367  ; 
Kimble  v.  Cummings,  3  Met.  (Ky.)  327.  A  levy  on  per- 
sonal property  \s  prima  facie,  a  satisfaction  ^ro  <n?ito.  In  a 
case  where  the  surety  afterwards  pays  the  whole  debt,  he 
must,  in  order  to  recover  it  from  his  principal,  show  that 
the  levy  resulted  in  no  satisfaction.  Brown  v.  Kidd,  34  Miss., 
291.  In  a  case  where  a  surety  is  liable  for  the  immediate 
payment  of  a  debt,  owing  by  his  principal,  he  may  pay  it 
at  once,  and  resort  to  any  funds  belonging  to  such  principal 
in  his  possession.  He  need  not  wait  for  the  money  to  be 
collected,  by  a  resort  to  an  action  at  law.  Constant  v.  Mat- 
tesou,  22  111.  546.  Where  a  surety  has  paid  the  debt  of  his 
principal,  it  is  not  necessary  that  he  give  him  notice  before 
brino-ing  an  action  for  the  money  paid.  Sikes  v.  Quick,  7 
Jones  L.  (N.  C.)  19.  Where  the  surety  pays  the  debt  of 
his  principal,  in  a  case  where  he  is  under  no  legal  obligation 
to  do  so,  he  cannot  recover  of  such  principal.  Kimble  v. 
Cummings,  3  Met.  (Ky.)  327.  In  an  action  on  a  note,  given 
by  a  principal  to  his  surety  to  indemnify  such  surety,  the 
measu)-e  of  damages  is  the  amount  paid  by  the  surety  on 
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account  of  such  liability,  before  the  trial,  with  interest  from 
the  time  of  payment.  Child  v.  Eureka,  &c..  Works,  44  N. 
H.  354.  A  surety  cannot  complain  of  irregularity  in  the 
proceedings  of  an  action,  when  thcj  do  not  affect  him.  He 
is  entitled,  howev^er,  to  see  that  he  is  completely  subrogated, 
when  he  makes  payment.  Hennen  v.  "Wood,  16  La.  An. 
263.  The  obligation  which  a  principal  is  under  to  reim- 
burse to  sureties  the  money  paid  by  them,  is  not  founded  on 
the  bonds  which  such  sureties  give  for  their  principals,  but 
on  the  express  contracts  of  indemnity  which  the  pai-ties 
make;  or  upon  the  implied  promise  raised  by  the  law,  upon 
the  payment  of  money  for  another  at  his  request.  Hill  v. 
Wright,  23  Ark.  530.  In  the  case  of  a  suretie's  voluntaia^y 
paying  the  debt  of  his  principal,  after  it  had  become  barred 
by  the  statute  of  limitations,  he  being  under  no  legal  obli- 
gation to  pay  it.  Held,  that  he  could  not  recuvcr  the 
amount  so  paid,  from  his  principal.  Hatchett  v.  Pegram,  21 
La.  An.  722.  The  right  of  a  surety  to  com,mence  an  action 
against  his  principal,  is  vested,  as  soon  ap  he  has  paid  the 
debt  for  which  he  became  bound.  Th^  act  on  the  part  of 
the  surety,  which  liberates  the  priucjpal,  vests  in  such  surety 
the  right  to  recover  the  sum  paid.     2  Bouvier's  Inst.  76. 

The  principal  debtor  allowed  the  property  of  his  surety 
to  be  sold,  and  himself  becahie  the  purchaser,  he  having 
funds  which  might  have  been  applied  to  the  payment  of  the 
debt.  Held,  that  it  was  doubtful  whe!(Jier,  even  at  law,  the 
sale  as  against  the  surety  is  not  a  mere  nullity.  In  a  court 
of  equity,  such  a  purchaser  will  not  be  allowed  to  set  up  a 
title  thus  acquired  against  his  surety.  Perry  v.  Yarborough, 
3  Jones'  Eq.  (N.  C.)  66.  An  execution  was  issued  against 
a  principal,  and  his  surety.  Held,  that  such  surety  had  the 
right  to  aid  the  sheriff  in  finding  the  property  of  the  prin- 
cipal, for  his  own  protection.  Martin  v.  Rice,  16  Texas, 
157.  A  surety  had  collateral  security  in  his  hands  belong- 
ing to  his  principal.  Held,  that  as  long  as  funds  realized 
from  them  held  out  they  must  be  applied  to  the  claim  against 
the  principal  arising  out  of  the  particular  transaction  for 
which  they  were  given.     The  surety  cannot  apply  funds  so 
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realized  towards  the  payment  of  demands  against  the  prin- 
cipal unconnected  with  his  i-elation  of  surety,  so  long  as 
such  claims  remain  unpaid.  Where  money  is  realized  in 
such  a  case,  it  goes  to  extinguish  the  sureties'  claim  for 
payments  for  the  principal,  in  the  order  in  which  they  are 
made.     Whipple  v.  Briggs,  30  Vt  111. 

When  the  surety  has  been  compelled  to  pay  the  debt 
guaranteed,  he  must  seek  reimbursement  from  his  principal, 
and  leave  the  principal  to  seek  recourse  against  the  creditor. 
La  Farge  v.  Halsey,  1  Bosw.  (N.  Y.)  171  ;  S.  C.  4  Abb. 
N.  Y.)  397.  When  one  has  been  compelled  to  pay  money 
for  another  as  surety,  he  may  recover  it  as  money  paid.  It 
makes  no  difference  whether  he  became  so  by  actual  con- 
tract, or  by  operation  of  law.  Hunt  v.  Amidon,  4  Hill 
(N.  Y.)  345  ;  Bell  v.  Howard,  3  T.  K.  308 ;  he  can 
maintain  an  action  only  against  the  person  whose  liability 
he  has  discharged.  Tom  v.  Goodrich,  2  John.  (N.  Y.)  213. 
The  relation  of  principal  and  surety  continues,  with  all 
the  rights  incident  to  that  relation,  after  the  original  debt 
passes  into  a  judgment  against  the  surety,  Bangs  v.  Strong, 
4  N.  Y.  315  ;  affirming  S.  C,  7  Hill,  (N.  Y.)  250  ;  see  also, 
Alden  v.  Clark,  1 1  How.  (N.  Y.)  209.  The  surety  need  not 
actually  pay  the  debt  in  money,  it  may  be  extinguished  in 
any  equivalent  way,  by  set-off,  novation  or  compromise. 
Pearson  v.  Parker,  3  N.  H.,  366  ;  Hulet  v.  SouUard,  26 
Vt.,  295  ;  Hodgson  v.  Shaw,  3  Mylm.  &  K.  Ch.  183.  The 
estate  of  a  surety  on  a  joint  note  is  liable  for  the  payment  of 
it  in  a  case  where  the  pi-incipal  survives,  and  is  insolvent. 
Bowman  v.  Kistler,  33  Penn.  St.,  106.  Where  a  surety  has 
paid  the  debt  of  his  principal  under  a  judgment,  he  has  an 
equitable  right  as  against  the  creditor  to  have  such  judg- 
ment assigned  to  a  trustee  for  his  reimbursement ;  and  to 
pursue  the  bail  of  his  principal  for  that  purpose.  Hanner 
V.  Douglass,  4  Jones'  Eq.  (N.  C.)  262.  In  Indiana,  in  an 
action  against  a  principal  and  surety,  the  question  of  surety- 
ship cannot  be  raised  unless  the  court  has  jurisdiction  of  the 
principal,  so  that  judgment  can  be  rendered  against  him.  This 
is  the  rule,  under  §§  674,  675  of  the  Practice  Act.  Watson 
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V.  Beabout,  18  Ind.,  281.  In  Indiana  §§  674,  677  of  the 
Code,  giving  a  remedy  to  sureties  against  their  principals 
do  not  take  away  the  remedy  existing  at  common  law. 
Harker  v  Glidewell,  23  Ind.  219.  Where  a  surety  has 
paid  the  debt  of  his  principal,  he  becomes  entitled  to  the 
securities  pledged  to  the  creditor  by  such  principal.  Arnot 
V.  Woodburn,  35  Mo.,  99  ;  Sears  v.  Laforce,  17  Iowa,  473. 
A  surety  paid  a  judgment  against  his  principal,  and  took  an 
assignment  of  it.  Held,  that  an  injunction  would  be  granted 
against  his  enforcing  the  judgment,  except  as  to  the  portion 
of  the  debt  due  from  his  co-sureties.  McDaniels  v.  Lee,  37 
Mo.,  204.  If  a  principal  has  placed  any  security  or  pledge 
in  the  hands  of  his  surety,  the  creditor  is  entitled  to  the 
benefit  of  such  property,  to  be  applied  in  payment  of  his 
debt.  Owens  v.  Miller,  29  Md.,  144;  Van  Orden  v  Dur- 
ham, 35  Cal.   136. 

c  Payment  of  the  debt  by  note.  Judgment  had  been 
recovered  against  both  principal  and  surety,  on  a  note.  The 
surety  gave  the  creditor  his  own  note,  exjrfiessly  as  satisfac- 
tion of  the  judgment,  and  it  was  received  as  such.  Held, 
that  the  note  was  equivalent  to  payment,  and  that  the 
surety  could  recover  as  for  money  paid,  although  the  note 
remained  unpaid,  and  the  judgment  had  not  been  satisfied 
of  record.  Elwood  v.  Deifendorf,  5  Barb.  (N.  Y.)  398  ; 
Eodman  v.  Hedden,  10  Wend.  (N.  Y.)  501;  Wetheriyv. 
Mann,  llJohn.  (N.  Y.)  518;  Washburn  v.  Pond,  2  Allen 
(Mass.)  474. 

Ordinarilj',  a  note  given  for  a  previous  debt,  is  prima  facie 
payment  of  such  debt;  but  aliter,  if  the  parties  stipulate  to 
the  contrary,  or  if  the  party  receiving  the  note,  take  it  under 
a  misapprehension  of  facts  supposing  that  parties  are  liable 
ujjon  it,  who  are  not.  Wait  v.  Brewster,  31  Vt.  516.  An 
indorser,  who  has  taken  up  and  canceled  paper  indorsed  by 
him,  by  giving  a  new  obligation,  has  a  right  to  regard  this 
as  a  payment,  and  to  call  upon  his  principal  for  indemnity. 
Wilkinson  v.  Stewart,  30  111.  48.  Whether  a  note  given  by 
a  surety  to  the  creditor  in  payment  of  the  claim  against  the 
principal  debtor,  can  be  collected  or  not,  or  whether  such 
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note  was  stamped  or  not,  or  was  void,  or  only  voidable  on 
account  of  such  omission,  are  matters  into  which  the  prin- 
cipal debtor  cannot  inquire  in  an  action  against  him  by  the 
surety,  when  the  latter  has  paid  money  for  the  former.  The 
giving  of  a  note  by  a  debtor  is  a  good  payment,  if  it  is  ac- 
cejpted  by  the  party  entitled  to  receive  payment.  Hardin  v. 
Brunner,  25  Iowa,  364.  But  not  unless  it  is  so  received. 
McLaren  v.  Hall,  2(5  Iowa,  297.  Where  a  surety  satisfies 
the  debt  of  his  principal  by  giving  his  sole  note  to  the  credi- 
tor, who  accepts  it  in  discharge  of  the  original  contract,  it 
is  as  much  a  payment  by  him,  in  respect  to  the  principal,  as 
if  the  money  had  been  actually  advanced.  Pearson  v.  Par- 
ker, 3  N.  H.  366  ;  Willie  v.  Green,  2  N.  H.  333;  Thatcher 
V.  Dinsmore,  5  Mass.  299 ;  Floyd  v.  Day,  3  Mass.  403  ; 
Beardsley's  Ex'rs.  v.  Root,  11  John.  (N.  Y.)  464  ;  Hulett 
V.  SoullaVd,  26  Vt.  295  ;  Anslee  v.  Wilson,  7  Cow.  (N.  Y.) 
662;  Randall  v.  Rich,  11  Mass.  498;  Ingalls  v. Dennett,  6 
Me.  79  ;  Herndcm  v.  ^lason,  4  J.  J.  Marshall,  (Ky.)  575.  A 
surety  who  has  discharged  a  judgment  rendered  against  him 
for  a  debt  of  his  principal,  by  executing  a  note  noi  negotia- 
ble by  the  law-merchant,  and  a  mortgage,  for  the  amount  of 
the  judgment,  cannot  sue  his  principal  for  money  paid,  until 
he  has  paid  the  note  and  mortgage,  or  a  part  thereof  Ben- 
net  V.  Buchanan,  3  Ind.  47  ;  Petzer  v.  Harmon,  8  Blach.  112. 
(It  is  suggested  that  the  fact  that  the  note  was  not  negotia- 
ble, might  have  influenced  the  decision  in  this  case.)  A 
surety  may  recover  of  his  principal,  although  the  money 
was  paid  for  him  upon  an  usurious  contract,  made  by  the 
principal,  aud  which  he  might  have  avoided.  Ford  v.  Keith, 
1  Muss.  138;  Johnson  v.  Johnson,  11  Mass.  359.  The  ac- 
ceptance by  a  creditor  of  the  note  of  the  surety,  in  satisfac- 
tion of  the  demand,  is  equivalent  to  payment,  as  against  a 
party  bound  to  indemnify  such  surety.  Howe  v.  Buff.  &  E. 
R.  R.  Co.,  37  N.  Y.  297  ;  Chase  v.  Hinman,  8  Wend.  (N. 
Y.)  456  ;  N.  Y.  State  Bk.  v.  Fletcher,  5  Wend.  (N.  Y.)  85; 
Barclay  v.  Gooch,  2  Est.,  571 ;  Clark  v.  Pinney,  6  Cow. 
(N.  Y.)  297  ;   Wetherby  v.  Mason,  11  John.  (N.  Y.)  518. 
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The  amount  the  guakantok  or   surety   can  kecovek 
against  his  principal. 

When  the  guarantor  or  surety  has  been  compelled  to  pay 
his  principal's  debt,  he  may  recover  the  amount  he  has  paid, 
with  interest  and  costs.  2  Bouvier's  Inst.  78  ;  Burge  on  Sur. 
361;  Wynu  V.  Brooke,  5  Rawle,  (Penn.)  106.  The  prin- 
cipal in  a  bond  is  only  bound  to  indemnify  the  surety  for 
reasonable  expenses,  although  the  surety  may  have  incurred 
extraordinary  and  remote  ones.  Hayden  v.  Cabot,  17  Mass. 
169;  Wynn  v.  Brooke,  5  Raw^le,  (Penn.)  106.  The  surety  can- 
not speculate  upon  his  principal;  that  is  to  say,  he  cannot  com- 
promise the  debt  with  the  creditor,  by  paying  less  than  the 
full  amount,  and  then  recover  the  entire  debt  from  his  prin- 
cipal. Bonney  v.  Seeley,  2  Wend.  (N.  Y.)  481 ;  Wyninv. 
Brooke,  5  Eawle,  106  ;  Butcher  v.  Churchill,  14  Ves^S67  ; 
Eeed  v.  Norris,  2  Myl.  &  Cr.  361.  A  surety  ou  a  bond  pay- 
ing his  principal's  debt  is  entitled  to  recover  the  sum  paid, 
although  such  principal  has  been  declared  bankrupt  by  the 
laws  of  Maryland.  Haddon  v.  Chambers,  1  Yates,  (Md.) 
529  ;  S.  C.  2  Dal.  (Md.)  236.  A  surety  on  a  bail  bon(|f  who 
has  compromised  his  liability  with  the  obligre,  and  taken 
an  assignment  of  the  judgment  recovered  by  the  obligee 
against  the  other  surety  in  scire  facias  on  the  bond,  can 
recover  in  an  action  against  his  co-surety  on  such  judgment, 
only  half  of  the  amount  of  that  judgment.  Kelly  v.  Page, 
7  Gray,  (Mass.)  213.  The  indorsee  of  a  note  who  has  failed 
to  satisfy  a  judgment  recovered  against  the  maker,  can 
recover  of  the  endorser  only  the  amount  of  the  judgment 
with  legal  interest  from  its  rendition,  and  his  costs  in  ob- 
taining judgment.     Corgan  V.  Frew,  39  111.,  31. 

Costs  in  an  action  by  a  guarantor  or  surety. 

It  is  well  settled  in  Vermont,  that  a  surety  may  recover 
of  his  principal  costs  which  he  has  incurred  and  paid,  in 
litigating  in  good  faith,  the  claim  upon  which  he  is  surety. 
Downer  v.  Baxter,  30  Vt.,  467.  Where  a  surety  enters  his 
name  on  the  record  as  security  for  costs,  he  is  liable  as  a 
party  to  the  record,  and  upon  judgment  being  entered  for 
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the  defendant,  the  sui'eties'  land  may  be  sold  under  the  ^. /a. 
issued  against  him.  Stuckey  v.  Crosswell,  12  Eich.  Law 
(S.  C.)  273.  A  general  and  indefinite  suretyship  extends  to 
all  the  accessaries  of  the  principal  obligation,  and  even  to 
the  costs  of  suit.  Scully  v.  Hawkins,  14  La.  An.  183.  The 
principal  in  a  note  is  liable  to  his  surety  for  costs  incurred 
in  a  proper,  but  unsuccessful  defence.  Bennett  v.  Dowling, 
22  Texas,  660.  A  surety  may  recover  of  his  principal, 
legal  costs  incurred  in  litigation  instituted  by  the  principal, 
and  in  which  the  surety  was  joined,  when  such  costs  have 
been  paid  by  the,  surety.  In  this  State,  (Mississippi)  how- 
ever, a  principal  is  not  liable  to  the  surety  for  costs  and  ex- 
penses incurred  in  litigation  by  the  surety,  unless  it  is  shown 
to  have  been  undertaken  with  due  notice  to,  and  with  the 
c©gsent  of  the  principal,  or  with  reasonable  grounds  of 
success,  and  with  a  view  to  protect  the  interests  of  the  prin- 
cipal, or  to  have  resulted  benefically  to  his  estate.  Whitworth 
V.  Tilman,  40  Miss.  76.  When  the  surety  to  a  note  is  com- 
pelled to  pay  costs,  in  consequence  of  its  non-payment  by 
the  principal,  and  there  was  an  agreement  in  writing  to  save 
him  harmless.  Held,  that  he  was  entitled  to  recover  the 
costs  so  paid  by  him,  in  an  action  against  the  principal. 
Bonney  v.  Seeley,  2  Wend.  (N.  Y.)  481.  "  Sureties  may 
recover  back  costs  paid  by  them  in  good  faith,"  Laws  of 
New  York,  1858,  506,  ch.  314,  §3.  Asurety  may  recover  from 
his  principal  the  costs  of  a  suit  for  the  collection  of  the 
debt,  which  he  has  been  compelled  to  pay.  Elwood  v. 
Deifendoif,  5  Barb.  (X.  Y.)  398  ;  Baker  v.  Martin,  3  Barb. 
(N.  Y.)634;  Hubbly  v.  Brown,  16  John.  (N.  Y.)  70; 
Jones  V.  Brooke,  4  Taunt.  464 ;  Shilding  v.  Warren, 
15  John.  (N.  Y.)  273  ;  1  Greenl.  Ev.  §  401 ;  Bagnall  v. 
Andrews,  7  Bing.  (Eng.)  217.  A  surety  cannot  recover 
his  costs  if  he  puts  the  party  to  a  useless  expense  by  defend- 
ing an  action,  which  he  ought  not  to  have  defended. 
Holmes  v.  Weed,  24  Barb.  (N.  Y.)  546  ;  Burge  on  Sur.  363  ; 
Bleaden  v.  Charles,  7  Bingh.  246  ;  v. 

Wood  &  M.  487  ;  v.  5  Esp.  171  ;   Short 

V.  Gallaway,  U  Adolph.  &  E.  23. 
68 
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Page  271,  note  a. 
Co-SUEETIES,  THEIR  RIGHTS,  DUTIES  AND  LIABILITIES. 

Where  co-sureties  have  each  paid  a  moiety  of  the 
debt  of  their  principal :  Held,  that  they  had  a  several  right 
of  action  against  him  for  indemnity.  Peabody  v.  Chap- 
man. 20  N.  H.,  418.  A.  &  B.,  signed  the  same  obligation  as 
sureties  for  C.  A.  signed  at  the  request  of  C,  and  B.  signed 
at  the  request  of  A.  Held,  that  they  were  not  co-sureties  as 
lietween  themselves.  A.  stands  in  the  relation  of  principal 
to  B.,  and  is  responsible  to  him  for  v^hatever  he  may  be  com- 
pelled to  pay,  and  has  in  no  event  any  claim  against  him  for 
contribution.  Cutter  v.  Emery,  37  N.  H.  567.  One  co- 
surety, agreeing  to  act  for  another  in  collecting  payments 
for  him,  is  bound  to  ordinary  diligence,  reasonable  skill  and 
good  faith.  Eobinson  v.  Brooks,  32  Ala..  222.  In  a  case 
where  the  estate  of  a  principal  is  not  sufficient  to  paj'  a  judg- 
ment, the  sureties  upon  it  are  severally  liable,  and  the  suc- 
cessful party  has  a  right  to  enforce  it  against  any  one  of 
them.  Davis  v.  Hoops,  33  Miss.  173.  Persons  subject  to 
a  common  burden,  stand,  in  relation  to  each  other,  upon  a 
common  ground  of  interest  and  of  right,  and  whatever  relief 
by  way  of  indemnity  is  furnished  to  either,  by  him  for  whom 
the  burden  is  assumed,  enures  equally  t«  the  relief  of  all  the 
common  associates.  Miller  v.  Sawyer,  30  Vt.,  412;  Pau- 
liu  V.  Kaighn,  3  Dutch.  (N.  J.)  503;  Leary  v.  Cleshire,  3 
Jones'  Eq.  (N.  C.)  170;  Ramsey  v.  Lewis,  30  Barb.  (N.  Y.) 
403;  Henry  v.  Compton,  2  Head.  (Teun.)  549;  Smith  v. 
Conrad,  15  La.  An.  579;  Aldrich's  Adm'r  v.  Hapgood,  39 
Vt.,  617.  A.  signed  a  contract  as  surety,  upon  an  agree- 
•ment  that  it  was  not  to  become  operative  against  him,  and 
would  not  be  delivered  to  the  covenantee,  unless  B.  would 
also  sign  as  surety.  Held,  that  where  the  condition  was  not 
complied  with,  and  the  covenantee  received  the  guaranty 
without  notice,  and  in  good  faith,  that  the  surety  so  signing 
was  bound.  Millett  v.  Parker,  2  Met.  (Ky.)  608.  Directly 
contra,  is  People  v.  Bostwick,  43  Barb.  (N.  Y.)  524.  A 
sureties'  right  ot  contribution  from  a  co-surety  accrues  at,  and 
only  at,  the  time  of  payment.     Stallvvorth  v.  Preslar,  34 
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Ala.  505.  A.  &  B.  signed  a  note,  on  which  judgment  was 
recovered  against  both.  A.  alone  received  a  consideration 
for  signing  said  note.  A.  gave  a  bond,  with  C.  as  surety, 
to  pay  the  judgment.  A.  became  insolvent,  and  C.  paid  the 
bond  after  an  action.  Held,  that  in  such  a  case  C.  could 
not  enforce  ctmtribution  or  payment  from  B.  Hoskins  v. 
Parsons,  1  Met.  (Ky.)  251.  If  a  judgment  against  A.  as 
principal,  and  B.  and  C.  as  sureties,  be  superseded  by  judg- 
ment against  A.  B.  and  C,  with  D.  and  E.  as  sureties,  then  A. 
B.  and  C.  will  be  principals  as  towards  D.  and  E.,  though  in 
one  sense  co-sureties  with  B.  and  C,  insomuch  as  all  four 
are  liable  for  A.,  yet  they  will  not  be  co-sureties  with  them 
in  the  sense  in  which  the  term  is  used  at  law  with  reference 
to  the  right  of  contribution  to  be  claimed  from  them  by  B. 
and  C.  Smith  v.  Anderson,  18  Md.  520.  One  of  two  sure- 
ties is  not  entitled  to  the  benefit  of  a  mortgage  given  to 
secure  the  other,  especially  when  it  was  not  given,  until  an 
adjustment  had  been  affected  by  the  payment  of  one  half  of 
the  demand  by  each.  Hall  v.  Cushman,  16  N.  H.  462. 
Where  security  is  tal^:en  for  the  indemnity  of  two  co-sureties, 
one  of  them  has  no  power  to  discharge  it,  against  the  inter- 
est of  the  other.  Hayes  v.  Davis,  18  N.  H.  600.  One  of 
two  or  more  suretus  has  a  right  to  demand  a  division  of  the 
liability  upon  his  obligation;  but  when  an  action  is  brought 
on  such  obligation,  he  must  plead  his  demand  specially,  or 
the  rio-ht  to  do  so  will  be  lost,  and  he  will  be  bound  for  the 
whole  debt.  Pecquet  v.  Pecquet's  Ex's.  17  La.  An.  204. 
Joint  payees  of  a  note  who  endorse  it,  are  joint  and  not  suc- 
cessive endorsers,  and  either  of  them  is  entitled  to  share  in  a 
security  taken  from  the  principal  debtor  by  the  other.  Lane 
V.  Stacy,  8  Allen,  (Mass.)  41.  In  Alabama,  in  a  summary 
proceeding  by  a  surety  against  a  co-surety  under  the  first 
division  of  §  2645  of  the  Code,  a  recovery  for  more  than 
the  defendants'  aliquot  part  of  the  debt  cannot  be  had,  and 
it  makes  no  difference  that  the  defendant  has  received  full 
indemnity  against  the  debt  from  the  principal.  Simmons  v. 
Varnum,  36  Ala.  92.  In  Kentucky,  an  action  cannot  be 
maintained  by   one   surety  against  a  co-surety,  unless  the 
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principal  is  insolvent,  and  a  petition  which  fails  to  allege 
such  insolvency  is  fatally  defective.  Boiling  v.  Doneghy,  1 
Duvall,  (Ky.)  220.  Where  two  sureties  give  a  note  in  dis- 
charge of  the  obligation  upon  which  they  were  bound,  the 
fact  that  one  of  their  co-sureties  becomes  a  surety  ou  such 
note,  does  not  of  itself  constitute  or  show  an  agreement  to 
delay  enforcing  contribution  against  him,  so  as  to  discharge 
other  co-sureties  from  their  obligation  to  contribute.  Pres- 
cott  V.  Newell,  39  Vt.,  82.  Upon  obligations  in  solido,  a 
party  is  not  required  to  suffer  suit  before  discharging  the 
debt,  in  order  to  avail  himself  of  his  remedy  against  his  co- 
surety. Bond  V.  Bishop,  18  La.  An.,  549.  (As  to  contracts 
insoHdo,see  1  Bouvier'sLaw  Die.  615.)  The  discharge  of  a 
surety  from  his  principal  obligation,  without  discharging  his 
co-sureties,  vrill  not  relieve  him  of  his  liability  to  them  for 
contribution.  Clapp  v.  Rice,  15  Gray,  (Mass.)  557.  When 
the  interposition  of  the  second  surety  has  been  the  means  of 
involving  the  first  in  ultimate  liability- to  pay,  the  equity  of 
the  first  surety  preponderates,  and  gives  him  precedent  right 
to  the  assignment  of  collaterals.  Mitchell  v.  De  Witt,  25 
Texas,  (Supp.)  180.  A  surety  has  no  ground  of  equitable 
contribution  against  his  co-sureties,  upon  a  judgment  dis- 
charged by  him,  where  such  judgment  is  one  that  he  alone 
ought  to  pay,  and  resulting  from  his  fraudulent  non-payment 
of  a  previous  one.  McCrory  v.  Parks,  18  Ohio  St.,  1.  If 
one  of  several  co-sureties  subsequently  takes  a  security  from 
the  one  primarily  bound,  for  his  own  indemnity  :  all  those 
w^ho  are  bound  with  such  surety  are  entitled  to  share  in  its 
avails.  But  one  who  is  a  co-surety,  and  an  individual  surety 
as  well,  and  has  in  his  hands  indemnity  for  his  individual 
liabilities;  in  such  a  case,  he  can  satisfy  first,  his  individual 
liabilities.  The  surplus,  if  any,  is  to  be  distributed  jjro  rata. 
McCune  v.  Belt,  45  Mo.,  174.  A  surety  may  quality  his 
engagement,  and  when  he  does  so,  by  signing  with  the  dis- 
tinct understanding  that  he  does  so  as  surety  for  those  who 
have  preceded  him,  he  will  not  be  bound  as  co-surety, 
unless  it  can  be  affirmatively  shown  that  he  was  m  fact  a 
co-surety.     Harris  v.  Warner,  13  Wend.  (N.  Y.)  400;  Nor- 
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ton  V.  Coons,  3  Deuio,  (N.  Y.)  130.  Ten  sureties  bound 
themselves  severally,  and  not  jointly,  in  the  sum  of  two 
thousand  dollars  each,  on  the  bond  of  an  officer,  and  the 
principal  became  a  defaulter.  Held,  that  each  surety  was 
liable  for  the  full  amount  of  two  thousand  dollars,  so'  long 
as  the  unsatisfied  defalcation  of  the  principal  exceeded  that 
amount,  although  the  defalcation  did  not  amount  to  twenty 
thousand  dollars.  Bk.  of  Brighton  v.  Smith,  12  Allen, 
(Mass.)  243.  A.  executed  a  bond  as  surety,  for  $2,000,  and 
B.  executed  a  bond  for  $18,000;  each  for  the  same  prin- 
cipal, and  fur  the  same  debt.  Held,  that  they  were  liable  upon 
them  in  the  ratio  of  one-ninth  and  eight-ninths.  The  rights 
.  and  obligations  of  sureties,  inter  se,  are  the  same  whether 
they  are  bound  under  one,  or  several  like  obligations  for  the 
same  principal  or  default.  In  a  case  where  there  are  several 
distinct  bonds,  with  several  and  distinct  penalties,  contribu- 
tion between  them,  is  in  proportiou  to  the  penalties  of  their 
respective  bonds.     Armitage  v.  Pulver,  37  N.  Y.  494. 

Page  281,  note  a. 

conxbibutioiv,  subsogation'  and  substitution,  between 
Guarantors  and  Sureties. 

a.  Contribution.  Wlnjre  collaterals  are  placed  in  the 
hands  ofi  one  of  the  sureties,  and  relinquished  by  him  wholly 
without  fraud,  although  without  the  consent  of  the  cosureties, 
the  liability  of  the  ci^^areties  to  contribution  will  not  be  dis- 
charged. Paulin  V.  €aighn.  3  Dutch,  (N.  J.)  503  ;  S.  C.  5 
Dutch,  (N.J.)  480.  One  of  several  co-sureties  took  from 
his  principal  a  mortgage,  and  subsequently  without  the 
consent  of  his  co-sureties,  discharged  the  same.  Held,  that 
he  could  not  call  upon  them  for  contribution.  Ramsey  v. 
Lewis,  30  Barb.  (N.  Y.)  403.  The  right  of  a  surety  to  con- 
tribution from  a  co-surety,  accrues  at,  and  only  at,  the  time 
of  payment  of  the  debt.  Stallworth  v.  Preslar,  34  Ala.,  505. 
The  rights  to  contribution  between  sureties,  arise  from  the 
principals  of  equity  governing  the  relations  of  the  parties  to 
each  other.  lu  an  action  against  co-sureties  for  proportional 
contribution,  one  of  them  may  bring  into  court  the  amount 
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of  his  share,  and  be  thereupon  released  from  further  interest 
and  costs.  Smith  v.  Andei-son,  18  Md.,  520.  Quere,  whether, 
when  the  surety  on  an  appeal  bond  has  been  sued,  and  the 
principal  has  not  been  joined,  the  surety  can  claim  contri- 
bution from  his  co-surety,  without  showing  his  principal's 
insolvency.  Schmidt  v.  Colter,  6  Minn.  492.  A.  signed  a 
note  as  surety,  supposing  at  the  time  tliat  B.  would  also 
sign  as  co-stirety  with  him.  B.  had  no  knowledge  of  what 
A.  expected — signed  with  an  express  understanding  as 
surety  for  A.  Held,  that  A.  and  B.  were  not  co-sureties  ; 
and  that  A.  could  not  claim  contribution  from  B.  (Pollard, 
C.  J.  and  Peck,  J.  dissenting.)  Adams  v.  Flanagan,  36  Vt. 
400.  The  surety  upon  an  undertaking  for  the  discharge  of 
an  attachment  in  a  civil  action,  after  his  liability  had  become 
fixed  by  judgment  against  his  principal ;  united  an  addi- 
tional surety  with  him  in  the  execution  of  an  undertaking 
for  a  supersedeas.  Held,  that  no  right  of  contribution  arises 
in  such  a  case,  in  favor  of  the  first  surety,  as  against  the  sec- 
ond. Hartwell  v.  Smith,  15  Ohio,  St.,  200.  Two  sureties 
gave  a  note  in  discharge  of  the  obligations  upon  which  they 
were  bound  ;  one  of  these  co-sureties  became  a  surety  upon 
such  note.  Held,  that  such  fact  does  not  of  itself,  show  an 
agreement  to  delay  enforcing  contribution  against  him,  so 
as  to  discharge  other  co-sureties  from  their  obligation  to 
contribute.     Prescott  v.  Newell,  39  Vt.,  82. 

b.  Subrogation.  Subrogation  will  not  be  allowed,  except 
in  a  clear  case,  and  when  it  will  work  no  injustice  to  the 
rights  of  others.  It  will  not  be  decreed  in  favor  of  a  subse- 
quent lien-holder,  not  a  surety,  to  the  jDrejudice  of  interven- 
ing rights.  Lloyd  v.  Galbraith,  32  Penu.  St.,  103.  The 
principal  gave  a  mortgage  to  one  of  two  sureties  upon  a 
note.  This  surety  died,  and  a  decree  of  foreclosure  was  ren- 
dered in  favor  of  his  administrator.  The  surviving  surety 
paid  the  note.  Held,  that  on  a  bill  of  review  of  such  decree, 
in- which  the  surviving  surety  is  made  defendant,  he  might 
waive,  asserting  his  right  of  subrogation  under  the  said 
mortgage  in  that  suit,  or  until  the  rights  of  his  deceased  co- 
surety are  settled.     Grant  v.  Ludlow,  8  Ohio,  (N.  S.)  1.    A 
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surety  in  an  original  obligation  who  has  paid  the  debt,  is 
entitled  to  be  subrogated  to  all  the  rights  of  the  creditor, 
not  only  as  against  the  pi'incipal,  but  also  as  against  a  sub- 
sequent surety  for  the  principal.  McCornaick  v.  Irwin,  35 
Penn.  St.,  111. 

A  surety  paid  the  debt  of  his  principal  on  an  execution, 
after  a  return  of  "no  property."  Held,  that  he  could  not  in 
law  enforce  his  rights  acquired  by  subrogation.  Smith  v. 
Harrison,  33  Ala.  706.  Where  a  creditor  has  received  col- 
lateral security  from  a  third  person,  he  is  bound  if  he  avails 
himself  of  the  collateral,  to  preserve  the  original  debt.  In 
J,  equity  the  surety  will  be  entitled  to  subrogation,  and  to 
release  an  endorser,  is  to  impair  the  debt,  so  as  to  discharge 
the  siu-ety.  Denny  v.  Lyon,  38  Penn.  St.,  98.  A  surety, 
■when  he  has  been  compelled  to  pay  a  debt,  is  entitled  to  be 
subrogated  to  the  creditor's  rights,  under  a  mortgage  given 
by  the  principal,  to  secure  the  debt  paid.  Jones  v.  Fincher, 
15  Ind*.  308.  In  order  that  one  paying  the  debt  of  another 
may  be  subrogated  to  the  rights  of  the  creditor,  the  payment 
must  be  at  the  debtor's  instance,  or  the  person  paying  it  must 
be  liable  y\^-(  tj  or  guarantor.  Wilson  v.  Brown,  2  Beas- 
ley,  (N.  J.)^V);  Constant  v.  Mattesou,  22  111.  546;  Rich- 
mond V.  Marston,  15  lud.  134. 

A  stranger  paying  another's  debt,  will  not  be  subrogated 
to  the  creditor's  rights,  unless  there  has  been  an  express 
agreement  to  that  effect.  Richmond  v.  Marston,  15  Ind. 
134;  Oliver  v.  Bragg,  15  La.  An.  402;  Downer  v.  Miller, 
15  Wis.  612  ;  Shinn  v.  Budd,  1  McCarter,  (N.  J.)  234. 

The  conventional  subrogation  must  be  made  at  the  time 
of  the  payment.  Sewall  v.  Howard,  15  La.  An.  400.  Sub- 
rogation cannot  take  place,  by  effect  of  law,  beyond  the 
amount  actually  disbursed.  Shropshire  v.  Creditors,  15  La. 
An.  705.  Subrogation  is  an  equitable  remedy,  and  can  be 
properly  reviewed  in  the  higher  courts  only  by  appeal.  The 
proceedings  therein  should  be  in  analogy  to  equity  practice, 
as  by  petition  and  answer,  and  not  on  mere  motion.  Sprin- 
ger V.  Springer,  43  Penn.  St.  518. 

There  can  in  no  case  be  subrogation  to  the  lien  of  another, 
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unless  the  claim  of  that  other  is  fully  satisfied.  Hoover  v. 
Epler,  52  Penn.  St.  522 ;  Glass  v.  PulUn,  6  Bush.  (Ky.) 
346.  The  right  of  subrogation  is  recognized  by  courts  of 
law,  as  well  as  those  of  equity ;  and  any  act  impairing  or 
interfering  with  it,  which  would  release  the  surety  from  liar 
bility  in  equity,  will  also  relieve  him  in  law.  Boyd  v.  Mc- 
Donough,  39  How.  (N.  Y.)  389.  The  right  of  a  surety  to 
subrogation  to  the  rights  of  the  judgment  creditor,  on  pay- 
ment of  a  judgment  recovered  against  himself  and  the  prin- 
cipal, are  not  impaired  or  defeated  for  the  reason  that  he 
paid  it  in  ignorance  of  such  right,  and  failed  to  stipulate 
therefor.  Dempsey  v.  Bush,  18  Ohio  St.,  376.  After  a 
surety  has  paid  the  debt  of  his  principal,  his  right  to  be  sub- 
rogated to  the  securities  held  by  the  creditor,  is  not  depend- 
ent upon  contract,  but  rests  upon  the  principles  of  justice 
and  equity.     Mathews  v.  Aih'en,  1  Comst.  (N.  Y.)  595. 

A  surety  who  pays  the  debt  of  his  principal,  is  at  once 
subrogated  to  all  the  rights,  remedies  and  securities  of  the 
creditor.  As  soon  as  the  debt  has  become  payable,  the 
surety  may  file  a  bill  to  compel  payment  by  the  principal. 
Quick  V.  Black,  2  Green,  (N.  J.)  189.  In  Kentucky,  the 
provisions  of  2  Stanton's  Rev.  Sts.  398,  c.  97,  §  8,  that  a 
surety  may  by  contract  be  substituted  to  the  rights  of  a  cred- 
itor whose  debt  he  pays,  does  not  pet'  st  make  the  assign- 
ment, it  only  entitles  him  to  an  assignment  on  demand. 
Joice  V.  Joice,  1  Bush.  (Ky.)  474.  A  surety  ou  a  bond  inci- 
dental to  the  prosecution  of  a  suit  upon  paying  the  debt,  is 
entitled  to  be  subrogated  to  the  creditor's  remedies  only 
against  the  person  and  property  of  the  principal,  but  as  to 
any  prior  interest,  he  stands  in  the  place  of  the  principal. 
Bk.  of  Hopkmsille  v.  Body,  2  Bush.  (Ky.)  326. 

c  Substitution.  Where  a  sheriff's  sureties  have  been 
obliged  to  pay  by  reason  of  the  default  of  a  deputy,  they 
have  a  right  in  equity  to  be  substituted  to  the  rights  of  the 
sheriff  against  such  deputy,  and  to  resort  to  a  fund  which 
such  deputy  has  secured  to  indemnify  himself  against  the 
consequences  of  the  same  default.  Blalock  v.  Peake,  3  Jones, 
Eq.  (N.  C.)  323.     Substitution  takes  place  of  right,  for  the 
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benefit  of  him  who,  being  himself  a  creditor,  pays  another 
creditor,  whose  claim  is  preferable  to  his.  Spiller  v.  Credi- 
tors, 16  La.  An.  292.  A  surety  who  pays  the  debt,  and 
takes  a  conveyance  of  all  the  creditor's  interest  in  land  mort- 
gaged to  secure  it,  becomes  by  substitution,  in  effect,  the 
mortgagee  for  the  securitj-  of  his  advances  ;  and  the  debt 
and  mortgage  pass  by  a  residnary  clause  in  his  will.  Dear- 
born V.  Taylor,  18  N.  H.,  153.  On  payment  by  a  surety  in 
an  injunction  bond  of  a  debt  whose  collection  was  enjoined, 
secured  by  a  deed  of  trust,  he  will  be  substituted  in  equity  to 
thelien  under  the  trust  deed.  Billings  v.  Sprague,  49  111.,  509. 

Page  303,  note  a. 
(a)  a  positive  assertion  as  to  another's  solvency,  made  by 
one  who  ought  to  have  known,  and  who  was  supposed  to 
know  his  condition,  made  with  the  intention  of  inducing  a 
sale,  renders  the  maker  liable.  Corbett  v.  Gilbert,  24  Geo. 
454  ;  Bean  v.  Wells,  28  Barb.  (N.  Y.)  466  ;  Sharp  v.  New 
York,  40  Barb.  (N.  Y.)  256  ;  Hubbard  v.  Briggs,  31  N.  Y. 

518. 

The  obtaining  of  an  indorsement  or  credit  upon  a  pro- 
missory note,  is  not  obtaining  money  within  the  statute  of 
Iowa,  against  obtaining  money  under  false  pretences.  State 
v.  Moore,  15  Iowa,  412.  Every  contracting  party  has  an 
absolute  right  to  reply  on  the  express  statement  of  an  exist- 
ing fact,  the  truth  of  which  is  known  to  the  opposite  party, 
and  unknown  to  him,  as  the  basis  of  a  mutual  engagement. 
Mead  v.  Bunn,  32  N.  Y.  275.  If  the  party  actually  believes 
what  he  asserts  to  be  true,  he  is  not  liable  on  the  ground  of 
fraud  or  deceit.  Weed  v.  Ca  e,  55  Barb.  (N.  Y.)  534  ; 
Marsh  V.  Falker,  40  N.  Y.  562  ;  compare,  however,  on  this 
point,  Bankhead  v.  AUaway,  6  Coldw.  (Tenn.)  56. 

In  order  to  make  a  third  party  liable  for  a  false  represen- 
tation as  to  the  solvency  of  another,  it  must  appear  that  the 
transaction  was,  if  not  single,  at  least  not  unhnuted  as  to 
time,  or  amount  of  the  credit  to  be  given  ;  and  that  the 
plaintiff  was  in  no  way  culpably  negligent  Newson  v. 
Jackson  26  Geo.  241.  An  action  for  fraudulent  represen- 
tations will  not  lie,  upon  a  general  letter  of  recommenda- 
69 
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tion,  given  by  the  defendant  to  a  purchaser  in  which  there 
was  nothing  to  indicate  with  any  reasonable  certainty,  the 
amount  for  which  credit  should  be  given.  Hopkins  v. 
Cooper,  28  Geo.  392  ;  Glover  v.  Townsend,  30  Geo,  90. 
Literal  speaking  of  the  truth,  if  intended  to  accomplish  a 
fraud,  may  be  as  fraudulent  as  a  falsehood.  Mulligan  v. 
Bailey,  28  Geo  507.  If  a  person  recommends  another  as 
worthy  of  credit,  and  in  so  doing,  wilfully  suppresses  facts 
well  known  to  himself,  with  the  view  of  giving  that  person 
credit  to  which  he  is  not  entitled,  he  will  in  such  a  case  be 
responsible  for  all  damages  sustained,  liheem  v.  Naugatuck ' 
Wheel  Co.,  33  Penn.  St.  356.  In  an  action  for  deceit,  a 
declaration  which  alleges  that  the  representations  made 
were  well  known  to  the  defendant  to  be  untrue,  is  not  sup 
ported  by  proof  simply  that  the  defendant  had  reasonable 
caiise  to  believe  that  they  were  untrue.  Pearson  v.  Howe, 
1  Allen,  (Mass.)  207.  A  letter  was  sent  making  certain 
representations  as  to  the  credit  of  the  bearer,  and  also  con- 
taining a  guaranty.  Held,  that  one  who  sells  on  the 
strength  of  the  guaranty,  cannot  afterwards  elect  to  sue 
the  writer  on  the  ground  of  false  representations.  Mc- 
Naughton  v.  Conkling,  9  Wis.,  316.  One  who  makes  a 
false  representation,  is  liable  thereon  in  an  action  for  fraud 
or  misrepresentation,  although  at  the  time  he  made  it,  he 
did  not  know  it  to  be  false  ;  or  if  he  did  not  know  whether 
it  were  false  or  true,  Bennett  v.  Judson,  21  N.  Y,  238  ; 
Craig  V.  Ward,  36  Barb,  (N,  Y.)  377  ;  Stone  v.  Denney, 
4  Mete.  (Ky.)  161  ;  Buford  v.  Caldwell,  3  Missouri,  477  ; 
Thomas  v.  McCann,  4  B.  Monroe,  (Kj'-.)  601  ;  Parkham  v. 
Eandolph,  4  How.  (Miss.)  435.  The  gist  of  an  action  for 
wilful  and  fraudulent  representations  and  concealments,  is 
the  actual  evil  intent  of  the  defendant ;  it  is  therefore  com- 
petent for  him  to  testify  as  a  witness,  that  he  did  not  in- 
tend to  cheat.  The  intent  is  not  a  necessary  conclusion  of 
law  from  his  acts.  Pope  v.  Hart,  35  Barb.  (N.  Y.)  630;  S.  C. 
23  How.  (N.  Y.)  215  ;  Seymour  v.  Wilson,  14  N,  Y,  567  ; 
Graham  v.  HoUinger,  46  Penn.  St.  55.  A  fraudulent  repre- 
sentation that  a  person  is  of  good  credit,  whereby  another 
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is  induced  to  give  him  credit,  although  made  in  order  to 
enable  him  to  pay  a  debt  due  from  him  to  the  person  mak- 
ing the  representation,  is  within  the  statute  of  frauds,  and 
must  be  in  writing,  or  it  will  not  support  an  action.  Kim- 
ble V.  Comstock,  14  Gray,  (Mass.)  508  ;  Mann  v.  Blan- 
chard,  3  Allen  (Mass.)  386.  In  an  action  to  recover  dam- 
ages for  inducing  the  plaintiff,  by  false  and  fraudulent  repre- 
sentations, to  sell  and  deliver  goods  to  a  third  person,  it  is 
not  essential  to  the  right  of  action  that  the  misrepresenta^ 
tions  were  the  sole  inducements  to  the  sale.  Shaw  v.  Stine, 
8  Bosw.  (N.  Y.)  157. 
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Not  to  be  explained  by  parol 78 

Mistake — 

In  case  of  mistake,  parol  evidence  admitted  to  explain  writ- 
ten agreements 88 , 

And  to  show  the  real  credit  given  in  contradiction  to  an 
erroneous   invoice 82 

And  to  show  the  actual  amount  of  a  debt  erroneously  stated 
in  a  schedule 73 

N. 

Notice — 

0. 

Overture — 

Of  guaranty  without  request  or  answer  is  suflBcienl 57 

P. 

Paroi. — 

Promise 

W^^^tisit.. f 

At  common  law 

'     How  affected  by  the  statute  of  frauds «> 
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May  reyive  a  written  agreement  that  has  been  abandoned,  72 

Evidence: 

(See  Evidence.) 
Partners — 

Signature  by 103 

Power  to  bind  others 149 

Authority  for 151 

For  what  engagements 151 

By  deed 156 

Change  in  the  Qrm 

Effect  upon  guaranties 157 

May  be  provided  for 165 

Difficulties  attending  engagements  to 174 

(See  Appendix,  No.  VIII.) 
Paett — 

One  of  two  cannot  be  agent  for  the  other Ill 

How  to  be  understood,  as  used  in  the  statute  of  frauds 100 

To  an  agreement 47,  4S 

What  parties  necessary  on  the  face  of  an  agreement  to 

guarantee 64-66 

Payment — 

Application  of 142 

Surety  not  discharged  by 142 

Bill  of  exchange  deemed 248 

But  not  a  bond 249 

Query  of  this.  Appendix,  No.  IX. 
Performance — 

Query,  whether  part  performance  is  equivalent  to  writing 

within  the  statute  of  frauds 45 

Variation  between  and  the  promise 146 

Pleading — 

Statute  of  frauds  may  be  pleaded,  or  given  in  evidence  un- 
der the  general  issue 190 

Statute  49  G.  Ill,  c.  121,  must  be  pleaded   by  bankrupt 

principal 265 

Declarations  : 

Upon  a  guaranty  in  consideration  of  forbearance — Ap- 
pendix, No.  III. 
Upon  a  consideration  executed,  and  executory,  variously 

stated — Appendix,  No.  III. 
For  false  character — Appendix,  No.  X,  XI. 
Plea : 

An  agreement  to  receive  10s.  in  the  pound  in  satisfaction,  198 

To  a  declaration  on  bond,  conditioned  for  fidelity,  that 

the  obligee  had  taken  in  a  partner 158 

Replication  to  such  plea,  the  embezzlement  of  the  partner- 
ship money 158,  159 
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Principal  or  Debtor — 

Liable  to  the  Surety  in  equity %*l^ 

^"d  at  law !.".*.'!!!!;!!;;;    S 

CompeUable  to  discharge  his  debt  to  the  Guarantor 257  258 

Absent  Surety's  remedy  against  the  estate  of. "        '  osi 

Promise,  where  doubtful ^a 

Promissory  Notes. 

(See  Bills  of  Exchange.) 

R. 

Rblibf. 

(See  Surety.) 

s. 

Servants — 

Characters 3J8 

Fidelity 32o 

SlGKATITRE 

Of  a  memorandum  within  the  statute  of  frauds 88 

By  the  party 89 

Only  by  the  party  to  be  charged 98 

Some  necessary 99 

By  sealing 99 

By  mark 

As  Witness 100, 101 

By  a  Partner 102 

(See  Partner.) 

By  an  Agent 103 

(See  Agent.) 
Stamp — 

When  necessary 89-320 

When  not 73 

Surety  or  Guarantor — 
Liability  of 

Not  beyond  the  extent  of  his  engagement 113 

But  to  the  full  extent 130 

Continuance  of -■  •  135 

Partners 

(See  Partners.) 

Executors  and  Administrators 

(See  Executors.) 

Assignees 

(See  Assignee,  Bankrupt.) 

Discharge  of 

By  payment 141 

By  act  of  the  Guarantee -••  191.  192,  230 

Belief  of 
Against  the  Guarantee 
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In  equity 232,  233 

By  Stat.  49  G.  III.  c.  121 265 

Amount  of 243,  281 

Against  the  Principal 
If  solvent 

By  an  action  at  law 245 

In  equity 259 

To  wliat  amount 243,  262,  267 

If  Bankrupt 

Where  the  Surety  has  a  lien 263 

By  proving  against  the  estate , 243 

Otherwise,  the  Principal  is  discharged 267 

Amount  of  Proof. 243 

Against  Co-surety 

(See  Co-SuBBTT.) 
Additional  surety 
Difference  between  him  and  Co-surety 285 

SUKPRISB — 

la  cases  of  surprise,  parol  evidence  admissible  to  explain 

writing 83 

T. 

Tbanspbr — 

Of  a  debt  not  within  the  statute  of  frauds 21 

V. 

Vabiation — 

Between  the  contract  and  the  performance 146 

Verdict — 

Promise  not  in  writing  aided  by 190 

W: 

Witness — 

In  an  action  for  false  character,  the  person  of  whom  it  is 

given  is  a  competent  witness ,  318 

Writing — 

Required  by  the  statute  of  frauds 7 

(See  Memorandum — Letters.) 

Abandoned — ^revived  by  parol 73 

Not  to  be  explained  by  parol 78 

How  then  to  be  understood 32 

Exceptions 83 

Reference  between  writings 84 

Not  necessary  to  the  appointment  of  an  agent  within  the 

statute  of  frauds'. ', jq^ 

Query  of  tliis,  Appendix,  No.  VI. 


INDEX  TO  NOTES 

OF 

SECOND  AMEEICAI  EDITIOI. 


Acceptance —  p^^^. 

Of  principal's  note,  or  bond  and  mortgage,  after  judgment 

against  both — effect  of 222 

Agreement — 

To  apply  first  money  received — if  not  done,  effect  upon 

surety 221 

Alteration — 

Of  frame  or  constitution  of  any  society  or  partnerships — 

effect  of  upon  guaranty 164 

Application — 

Of  payments 142 

In  case  of  pre-existing  debt,  the  existence  of  which  surety 

did  not  know 144 

Assumpsit — 

How  affected  by  having  taken  counter  security , 258-261 

Bankrupt  Act  op  U.  S. — 

As  to  sureties 269 

Bond — 

Liability  of  surety  upon,  when  for  one  year,  though  princi- 
pal held  over  by  agreement 129 

Bond  and  mortgage  of  principal — acceptance  of  without  as- 
sent of  surety 222 

Chancery — 

Apphcation  to 259 

Collateral  Sbcuritt 218 

Commission  del  credere. 1^2 

Composition  with  Debtor — 

Effect  of. ; 219 

Consideration  op  Guaranty — 

Statement  of ' 

Proof  of,  when  not  necessary 1 

When  necessary 
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Consideration  op  Guahantt — continued.  Page. 

In  case  of  fraud,  may  be  inquired  into 2 

Sufficiency  of. 63 

Moral  obligation 63 

Forbearance  to  sue 27 

The  whole  must  be  to  pay  the  debtor 19 

Discharge  of  original  debtor,  for  third  person — good  con- 
sideration    2 

CoNSTBTTCTiON  of  guaranty 134 

CoNTBiBnTiON  among  co-sureties 271 

Co-suEBTT,  subrogated  to  rights  of  surety  may  terminate  the 

claim  to  contribution 278 

Covenant  not  to  sue 236,  285 

Debt — action  of  may  be  sustained 189 

Discharge  of  surety 204-212 

When  he  appears  on  a  bond  as  a  principal,  how  to  proceed.  206 
False  representation  of  character  with  intention  to  defraud .  303,  310 

Guaranty — 

Promise  of  to  incur  same  liability 12, 13 

General  and  special 68 

Overture  of 59 

To  be  construed  liberally,  when 134 

Continuing 140 

Given  in  the  name  of  a  firm 151 

Of  promissory  note 29G 

Acceptance  of 295 

May  be  negotiable  in  terms 298 

Demand  and  notice 290 

Increase  of  principal's  salary. 

Effect  of  upon  surety 208,  209 

Insolvency  op  Principal — 

Payment  of  note  after  principal's  discharge 269 

In  case  of  judgment  against  principal  and  surety,  after  princi- 
pal's discharge 270 

After  discharge  of  co-surety 270 

May  be  inquired  of  by  jury  as  well  as  chancellor 270 

Judgment — 

Effect  of  upon  surety's  rights 215 

Mutuality  of  contract 64 

Neglect  to  present  the  claim  against  deceased  debtor's  estate  219 

Note  op  Principal — 

Acceptance  without  assent  of  surety 222 

Notice,  of  misconduct  of  principal  on  bond  not  necessary.. .  231 

Of  acceptance 241 

Ovbrtuee  of  guaranty gg 
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Payments —  „ 

,      ,.      .  Page. 

Application  of H2 

If  surety  gives  his  own  note  effect  of 252 

"What  will  amount  to,  so  that  surety  may  maintain  an  action  252-256 

On  pre-existing  debt,  unknown  to  surety 144 

Partnerships — 

Guaranty  of \^i 

Change  in,  how  it  effects  the  guaranty 157 

Guaranty  of  when  under  seal,  how  executed 156 

Promise — 

Promise  of  guaranty  must  be  for  same  liability 12,  13 

"Cannot  be  coupled  with  promise  to  do  something  else  not 

within  the  statute 19 

Made  previous  to  sale,  when  within  the  statute 36 

Extent  and  construction  of 125 

Pkomissort  note — 

Guaranty  of 290 

Request — 

When  memorandum  must  contain  one 63 

May  be  implied  from  tenor  of  guaranty 53,  54 

Verbal,  afterwards  reduced  to  writing 60 

Seal — necessity  of,  on  contract  with  principal  to  discharge  the 

surety 204 

Special  guaranty > 68 

Subrogation 275 

StTBEENDEB  by  Creditor  of  means  of  payment  placed  in  his  hands 

by  debtor,  effect  of. 217 

Surety — 

Discharge  of 204-212 

In  replevin  bond 213 

On  bond  for  faithful  discharge  of  duties,  discharged  by  in- 
crease of  principal's  salary  and  change  of  his  duties 231,  232 

What  he  may  compel  creditor  to  do 232 

His  right  to  assignment  of  bond 234 

On  bail  bond,  right  to  sue  original  surety 262 

Title— 

Change  of— effect  upon  guaranty ^°* 

Verbal  Request — 

May  be  afterwards  reduced  to  writing °0 

71 
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A. 

Administhator —                                                                                  Page. 
When,  can  sue  on  guaranty 511 

Agent — 

Authority  need  not  be  in  writing 501 

Question  of  law,  whether  authority  requisite 502 

Auctioneer  competent  to  sign  memorandum  in  New  York 502 

Auctioneer  competent  to  sign  for  purchaser 503 

Appendix  op  Statutes — 

Statute  29  Car.  11,  chap.  3 457 

Statute  9  Geo.  IV,  chap.  14 457 

Mercantile  Law  Amendment  Act,  19  &  20  Vict.,  1856 457 

Alabama,— Code,  1852,  §§  1551,  1553,  2198 458 

Arkansas, —  English's  Digest,  chapter  73,  §  1 459 

Connecticut,— Revised  Statutes,  1849,  title  19,  §  1 472 

Delaware,— Revised  Code,  1852,  chap.  63,  §  6 461 

Florida,— Thomp.son's  Digest,  1847,  2d  div.,  title  4,  chap.  3,  §  1 . .  461 

Georgia 462 

Illinois,— Revised  Statutes,  1845,  chap.  44,  §  1 462 

Indiana,— Revised  Statutes,  1»S2,  chap.  42,  §§  1,  2,  6 462 

Iowa,— Code,  1851,  §§  2409,  2410 463 

Kansas,— Compiled  Laws  1862,  chap.  102,  §  5 464 

KeIltuck3^— Revised  Statutes,  1852,  chap.  22,  §§  1,  2 464 

Maine,— Revised  Statutes,  1840,  chap.  136,  §§  1,  2,  3 465 

Marj'land "^^^ 

Massachusetts,— Gen.  Stat.  1860,  part  2,  tit.  6,  chap.  105 46b 

Michigan,— Revised  Stat.  1846,  tit.  19,  chap.  81,  §§  2,  4,  5,  6...  467 

Minnesota,— Revised  Stat.  1866,  chap.  41,  tit.  2,  §§  6,  8 468 

Mississippi,— Hutchinson's  Code,  chap.  47,  art.  1,  §  1 4«9 

Missouri,— Revised  Stat.  1845,  chap.  68,  §§  5,  7 469 

Nevada,— Laws  1861,  chap.  9,  §§  61,  63 •  •  ■  ■• 470 

New  Hampsh)re,-Revised  Stat.  1842,  chap.  189,  §  8 470 

New  Jersey,— Revised  Stat.  1847,  tit.  17,  chap.  1,  §  14 471 
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Appendix  of  Statutes — continued.  page. 

New  York,— Revised  Stat.  1830,  part  1,  chap.  8,  tit.  2,  §§  2,  4,  471 

North  Carolina, — Revised  Stat.  vol.  1,  chap.  50,  §  10 472 

Ohio,— Revised  Stat.,  Swan's  ed.,  1854,  chap.  49,  §  5 472 

Oregon,— Civil  Code,  title  8,  chap.  8,  §§  775,  776 473 

Pennsylvania, — Dunlap's  Laws,  chap.  59 474 

Rhode  Island,— Revised  Stat.  1844 474 

South  Carolina 474 

Tennessee, — Scott's  Ed.  of  Laws,  vol.  1,  chap.  25,  §  1 475 

Texas,— Act  of  Jan.  18th,  1840 475 

Vermont,- Revised  Stat.  1839,  tit.  15,  chap.  61,  §§  1,  3 475 

Virginia,— Code  of  Parton  &  Robinson,  1849,  chap.  143,  §§  1, 2,  476 

Wisconsin,— Revised  Stat.  1849,  tit.  20,  chap.  76,  §§  2,  4,  8....  477 

Auctioneer — 

In  New  York,  competent  agent  to  sign  memorandum 502 

Must  sign  in  the  book,  and  at  the  time 502 

Competent  to  sign  for  purchaser 503 

Himself  vendee  and  party  in  interest,  cannot  sign 503 

B. 

BankbUptct — 

Dale  of  Act,  and  extract 511 

When  surety  may  prove  debt  under 511 

What  debts  are  provable  under 511 

When  endorser  entitled  to  prove  claim  under 512 

Example  of  where  proof  may  he  made 512 

Example  of  note  proved  against  insolvent  maker's  estate 513 

Example  of  debt  that  cannot  be  proved 513 

Discharge  in,  will  discharge  surety 519 

Discharge  in,  of  principal  will  not  discharge  surety -526 

Surety  can  recover  although  principal  bankrupt 512 

Bond — 

Surety  liable  on,  only  first  year,  though  ofBcer  holds  over 504 

In  Georgia,  covers  acts  as  long  as  holding 504 

In  Kentucky,  rule  as  to  judicial  bonds 519 

Surety  must  not  rely  alone  upon 532 

Bbeach  or  Contract — 

Neglect  to  sue  for  one  breach  does  not  discharge  sureties  as  to 

others 526 

c. 

Collateral  Sbcubitt — 

Taking  of,  will  not  discharge  surety 524 

Application  of .  i 532 

Confession  op  Judgment — 

When  secures  advances  by  new  and  old  firm 510 
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Continuing  Guaranty —  Paqu. 

"  All  liabilities  to  be  incurred,"  creates 504 

Examples  of 504,  505 

Examples  of  non-con tinuiiig 505 

Use  of  future  tense  in 505 

Application  of  payments  on 506 

Contract — 

Not  in  writing,  when  not  invalid 482 

By  agent,  referred  to  in  letter 494 

Cannot  be  partly  in  writing  and  partly  by  parol 494 

When  parol  evidence  not  admissible  to  vary  writing 495 

Written  instrument  supposed  to  contain  the  whole  contract 495 

Interpretation  of 496 

When  not  varied  by  letter 496 

Parol  evidence  may  connect  various  parts. 496 

Need  not  be  all  upon  same  paper ■  496 

Broker's  clerk  may  sign  in  his  presence 497 

Authority  of  agent,  need  not  be  iu  writing 501 

Variation  of » 507 

Not  discharged  by,  if  made  with  assent  of  surety 507 

Must  be  in  writing,  pleading  need  not  allege 516 

Within  statute,   pleading  on  need  not  allege  compliance  with 

statute 516 

Cannot  be  varied,  surety  may  stand  upon  very  terms  of 517 

Contribution — 

When  co-surety  not  entitled  to 538,  539 

When  light  to,  accrues • 538 

Joint  payees  of  note  are  joint  endorsers,  and  entitled  to 539 

Generally ^f- 

When  there  must  be 541 

One  co-surety  may  bring  amount  into  court 541 

Non-joinder  of  principal 

Consideration —  ^ 

Of  deed  acknowledged,  grantor  estopped 481 

Of  deed  can  be  recovered,  if  none  paid 481 

Failure  of,  good  defense 

Rule  in  New  York 

Effect  of  clause  acknowledging ^^^ 

Guaranty  invalid  without ^^^ 

Kule  with  regard  to  guaranty ■.■••.•.•••■■  V,' '  W'" '  aha. 

Of  guaranty,  when  can  be  the  same  as  of  ongmal  obligation. . .  484 

Need  not  pass  directly  from  the  party  giving  it *»^ 

When  must  be  further ^g^ 

When  must  be  new  and  distinct ^^^ 

Moral,  insuflBcient • .„, 

Need  not  appear,  may  be  shown  by  parol ^^^ 

When  need  not  be  new,  of  note 
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When  must  be  new,  of  note 485 

Written  guaranty  imports,  of  note 485 

Mere  forbearance  no  new,  independent  of  the  debt 486 

Where  new,  contract  need  not  be  in  writing 487 

When  continuing 489 

One  cent,  not  a  good,  when 489 

Promise  for  a  promise,  when  good 489 

Of  forbearance,  not  good  unless  both  bound 489 

Promise  giving  no  new  rights,  is  without 489 

Forbearance  good,  to  pay  debt  of  infant,  if  ratified  by. 489 

Forbearance,  when  sufBcient  for  giving  note 489 

Simple.forbearance  not  a  good,  for  parol  promise 489 

Rule  with  regard  to  written  guaranty  in  different  States 491 

Rule  in  England  on  this  point 491 

Rule  in  New  York  on  this  point 491 

"  Value  received,"  sufBcient  statement  of 492 

May  be  shown  by  parol  in  Vermont 492 

Rule  in  Alabama 492 

Doctrine  in  Waine  v.  Warlters  abrogated 492 

Want  of,  'niay  be  proved  by  parol 492 

Partner  bound  by  subsequent  promise  without 509 

Need  not  be  alleged  in  pleading 516 

Continuing,  guaiantee  cannot  revoke 529 

Received  by  only  one  co-surety 539 

Costs — 

Can  be  recovered  in  action  by  surety  against  principal 536 

Rule  in  Vermont 536 

Rule  in  Mississippi 537 

Rule  in  New  York 537 

When  surety  cannot  recover 537 

CO-SUEETIES — 

When  an  injunction  in  favor  of  will  be  granted 534 

Each  paying  moiety  have  several  action 538 

When  the  relation  does  not  exist  inter  sese 538 

Bound  to  diligence  and  good  faith 538 

Judgment  can  be  enforced  against  any  one  of 538 

Indemnity  furnished  to  one  ensues  to  others 638 

Signing  upon  promise  that  another  will  join 538 

When  right  to  contribution  accrues 538 

Consideiation  received  by  only  one,  rule 539 

When  not  entitled  to  contribution ; 539 

One  cannot  discharge  indemnity  as  against  others. . . .' 539 

Division  of  liability  must  be  pleaded 539 

Rule  in  Alabama 539 

Rule  in  Kentucky 539 

When  one,  not  dischai-ged  as  to  others 540 
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Go-sureties — continued. 

One  may  pay  debt  without  suit 540 

Discharge  of  one,  when  he  must  still  contribute '.  540 

When  equity  of  one  predominates 54O 

Rule  where,  are  individual  sureties  as  well 540 

May  qualify  his  engagement 54O 

Kule  as  to  amount  each  must  pay , 541 

V     One,  may  bring  amount  into  court 54I 

Non-joinder  of  principal 542 

Courts — 

Rule  in  United  States,  as  to  discharge  of  surety 517 

Rule  as  to  mistake  in  law  in  United  States  Courts 521 

Rule  as  to  mistake  in  law  in  Massachusetts 521 

Proper,  for  revocation  of  guaranty 530 

Creditor — 

Entitled  to  securities  in  hands  of  surety 534 

D. 

Damages — 

Measure  of,  on  payment  by  surety 530 

Days  of  Grace — 

Need  notbe  excluded  from  note 507 

Must  be  excluded  in  Massachusetts 507 

Death — 

Gift  of  note,  to  be  enforced  after 485 

Of  principal,  will  discharge  surety 520 

Deed — 

Requisites  of 480 

Consideration  acknowledged,  grantor  estopped 481 

Consideration  can  be  recovered  if  none  paid 481 

Generally  partner  cannot  bind  by 509 

Default — 

When  surety  entitled  to  notice  of. 530 

Delay — 

Requested  by  third  person 523 

Mere  delay  will  not  discharge  surety 523 

Demand — 

When  surety  not  entitled  to 524 

Discharge — 

Receiving  less  sum  than  stipulated  for  will  not 507 

Forbearance  will  not 508 

What  is  not  giving  time,  such  as  to 508 

Surety  is  not,  where  remedy  expressly  reserved 508 

Guarantor  becoming  principal,  will 511 

Rule  in  United  States  Courts 517 

Any  material  change  will 51/ 
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Change  need  not  be  injurious  to  surety 517 

Example  of  surety  discharged 517 

That  which  by  possibility  might  materially  vary,  will 518 

What  will,  guarantee  or  surety 518,  440,  449 

a.  Change  in  contract,  without  consent 518 

Question  of  prejudice  to  surety  discussed ■  518 

i.  Giving  time,  surety  not  consenting 518 

c.  Discharging  principal  discharges  surety 519 

Converse  of  rule,  not  true 519 

d.  XJnexcused  delay 519 

e.  Fraud 519 

/.  By  operation  of  law 519 

Confusion,  or  merger  of  rights.. 519 

Statute  of  Limitations 519 

Discharge  in  bankruptcy  of  surety 519 

g.  Death  of  principal 520 

Ji.  Lawful  tender 520 

i.   Compromise 520 

j.   Accord  and  satisfaction 521 

k.  Mistake 521 

Rule  as  to  mistake  of  law  in  United  States  Courts,  521 

Bule  as  to,  in  law  in  Massachusetts 521 

Rule  as  to,  of  fact 521 

I.   By  a  set-off 521 

When  principal  can  claim  set-off,  surety  can  do  so. .  522 

What  claims  carinot  be  set-off 522 

Must  be  payment  by  surety  before,  will  be  available,  522 

Example  of  set-off 522 

m.  Novation 522 

n.  By  the  surrender  of  collaterals 523 

To  what  extent  discharged  by 523 

"What  will  not,  guarantor  or  surety 523 

a.  Mere  delay 523 

Request  on  part  of  surety  to  prosecute 523 

6.  Receiving  a  less  sum  than  that  stipulated  for 524 

c.  Taking  collateral  security 524 

d.  Loss  of  another  security 525 

Examples  of 525 

e.  Releasing  one  of  several  joint  and  several  sureties  does 

not 525 

/.  Several  breaches  of  a  contract 526 

g.  Discharge  in  bankruptcy , 526 

When  sureties  not  released  by  discharge  of  debtor 

in  bankruptcy 526 

h.  In  general 526 

Fact  of  suretyship  not  appearing  on  face  of  contract,  526 
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Discharge— co»ft'»!(e(i.  p^^j^^ 

Laches  of  creditor,  how  far  discharges  surety 527 

When  surety  discharged  on  replevin  bond 527 

When  surety  bound  on  replevin  bond 527 

Discussion — 

Rule  as  to _ ggj^ 

E. 

Estoppel — 

When  grantor  estopped  from  denying  competency  to  contract  in 

principals 526 

F. 

False  Representations — 

When  one  making,  liable  on 545 

Express  statemepts  of  an  existing  fact  may  be  relied  on 545 

Rule  as  to  belief  of  party  making 545 

Amount  of  credit,  negligence 545 

May  be,  by  literal  speaking  of  truth 546 

Rule  in  pleading / 546 

Gist  of  an  action  for 546 

Defendant  may  testify  that  he  did  not  intend 546 

Within  the  statute  of  frauds,  and  must  be  in  writing 547 

Need  not  be  sole  inducement 547 

FOEBBARANCE 

No  new  consideration  independent  of  the  debt 485 

Promise  must  be  accepted,  both  must  be  bound 488 

Giving  no  new  rights  is  without  consideration 488 

Is  good  consideration  to  pay  infant's  debt,  if  ratified  by 488 

When  sufficient  consideration  for  giving  note 588 

Simple,  not  good  consideration  for  parol  promise 488 

Will  not  discharge  surety •  508 

Fraud — 

As  affecting  the  liabilty  of  guarantor 479 

G. 

Giving  Time — 

What  is  not ^08 

Surety  not  discharged,  where  remedy  expressly  reserved 508 

Guarantor — 

Liability,  how  aflfected  by  fraud 4|' 

Rule  where  the  instrument  is  illegal 417 

Rule  where  the  original  obligation  is  invalid 417 

Is  an  individual  contractor 4 

Entitled  to  notice  of  default 

Kule  where  others  are  to  join 
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G0AKANTOE — confinued.  Page. 

Cannot  insist  upon  condition,  if  engagement  absolute. 417 

How  liability  measured 418 

Absolute,  not  entitled  to  notice  of  performance 418 

Discharged,  by  what  discharges  principal 418 

Entitled  to  all  rights  which  surety  has  in  equity 418 

Liability  not  divested  by  ejectment 418 

Of  note,  not  a  party 484 

When  indorser  is 484 

When  liability  that  of  surety 484 

Expectation  and  understanding  of,  rule 489 

Offer  of  endorsement  by,  rule 491 

Wien  liable  to  third  party 492 

Not  discharged  by  waiver  of  punctuality 507 

Not  discharged  by  contract,  if  made  with  assent  of  surety 507 

Becoming  principal,  guaranty  extinguished 511 

What  will  discharge,  or  surety, 508 

When  not  entitled  to  demand  and  notice. 480 

When  estopped  from  denying  competency  to  contract  in  principal,  526 

Of  interest,  extent 527 

Of  the  amount,  can  recover  of  his  principal 536 

GUAEANTT — 

Ambiguous  language  used  in 479,  489 

General,  covers  accessories  and  consequences 479 

Terms  of  the  contract  construed  strictly 480 

Invalid  without  consideration 482 

Executed  after  debt  contracted 483 

Original  obligation  incurred  before  collateral  undertaking 484 

Moral  consideration  insufiBcient 485 

Consideration  need  not  appear,  may  be  shown  by  parol 485 

Written,  imports  consideration  of  note 485 

Interpretation  of 503 

What  not  suflBcient 489 

Construction   of 489 

Explanation  of,  precise  meaning  of  words 489 

Distinction  between  offer  to,  and  present 491 

Form  of. 492 

Mere  request  of  credit 492 

What  written  memorandum  must  contain 492 

Rule  where  promise  is  accepted  in  writing 492 

Letter  of,  when  third  party  may  give  credit  on 493 

Rule  when  letter  specially  directed 493 

Letter  of,  proof  of  notice  of  acceptance 496 

Construed  favorably  t9  the  creditor 503 

U.sage  of  trade  in  construction  of. 504 

Use  of  future  tense  in 505 
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GcARAXTT — continued.                                                                         Page. 
After  verdict  defendant  cannot  insist  that  guaranty  is  not  con- 
tinuing    506 

Rule  for  application  of  payments  on 506 

Rule  where  some  debts  guaranteed,  and  some  not 506 

Xot  discharged  by  waiver  of  punctuality 507 

Xot  discharged  if  contract  made  with  assent  of  surety 507 

Given  by  partnership 508 

When  binding  if  given  by  partnership 508 

When  not  binding  if  given  by  partnership 508 

When  usage  will  justify  partner  in  giving 508 

AVhen  administrator  can  sue  on 511 

Claim  on,  when  provable  as  a  debt  due 512 

Cannot  form  the  subject  of  a  mutual  credit 512 

In  action  upon,  and  plea  of  tender,  no  memorandum  need  be  pro- 
duced   515 

Pleaded,  unnecessary  to  state,  made  in  writing 516 

When  notice  of  acceptance  of  need  not  be  given 516 

Can  be  revoked 529 

Rule  as  to  revocation  of 529 

Notice  on  revocation  of 529 

Under  seal  cannot  be  revoked 530 

Proper  court  for  revocation 530 

I. 

Indemnity — 

To  one  co-surety  enures  to  others 538 

Cannot  be  discharged  by  one  co-surety  as  against  others 539 

Indorses — 

When  guarantor *°"' 

"When  surety 484 

Wlien  presumed  to  be  surety 484 

Rule  in  Illinois '■"  "^08 

When  partner  may  indorse ^^° 

When  he  may  not  indorse 508 

Firm  not  bound  by  one  partners  ax;ts 508 

Right  of,  by  partnei-,  may  be  shown  by  circumstances 509 

When  entitled  to  prove  claim  under  bankruptcy •  •  •  •  512 

Indorser  giving  his  own  note,  when  payment 534 

What  amount  he  can  recover  from  maker 

Interest —                                                             ,     „      j     ^u  kqi; 

Effect  of  payment  of,  on  note  to  be  enforced  after  death 585 

Can  be  recovered  from  surety  on  judgment  against  him 51/ 

Rule  as  to 

Insolvency —                                                    ^      ■    •     i  i;'?n 

In  action  against  surety  need  not  prove,  of  principal •  ■  •  5^1J 

Bule  in  Mississippi 


572  INDEX  TO  NOTES. 

IssoLYENCY— continued.  Page. 

Principal  insolvent,  sureties'  estate  liable , . . . .  5H 

When,  of  principal  must  be  pleaded 540 

When,  need  not  be  proved. ..-. 530 

J. 

Joint  Sureties — 

Release  of  one,  does  not  discharge  the  others 525 

Judgment — 

Belation  of  principal  and  surety  continues  after,  against  surety,  533 

When  surety's  equitable  right  of  assignment  arises 533 

May  be  enforced  against  any  one  of  co-sureties 538 

L. 

Laches — 

Of  creditor,  how  far  discharges  surety 527 

Letter — 

May  be  shown  to  third  party,  who  may  give  credit  on 492 

Example  of  general  letter  of  credit 493 

Eule  where  specially  directed 493 

Referring  to  other  letters , ..  494 

When  not  evidence  against  the  guarantor. . ., 496 

Proof  of  notice  of  acceptance 496 

Example  of,  sufBcient  to  take  out  of  the  statute 494 

Signature  of,  acknowledging  agreement 497 

M. 

Memorandum — 

What  written,  must  contain 492 

Example  of,  insufBcient » 494,  500 

Sufficient,  when  in  letter 494 

Example  of,  sufficient 494 

Broker's  cleik  may  sign  in  his  presence 497 

Must  be  authenticated  by  signature , 498 

When  printed  signature  sufficient 497 

Proposal  signed  by  party  charged  may  be  accepted  by  parol .  499 

Signature  of  party  seeking  to  enforce,  not  sufficient 499 

Signature  of  vendor,  if  accepted,  binds  him 499 

Rule  as  to  signature  in  Minnesota 499 

When  both  parties  must  sign 500 

Example  of,  insufficient  to  take  out  of  the  statute 500 

Auctioneer  competent  agent  to  sign  in  New  York 502 

Pinning  memorandum  to  signed  leaf  sufficient 502 

Must  be  in  book,  and  at  once 502 

Cannot  be  signed  by  auctioneer  who  is  party  in  interest 503 

Presumption  of,  in  pleading 515 
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Memoraxdfm— coMrtmted.  P^g^, 

AVhen  plaintiff  will  not  be  non-suited  for  failure  to  produce. ...  515 

Existence  of,  will  be  presumed  after  verdict 515 

Need  not  be  produced  where  tender  is  pleaded 515 

Need  not  be  set  out  in  pleadings 515 

Mistake — 

When  surety  discharged  by 521 

Of  law,  rule  in  United  States  Courts.*. 521 

Of  law,  rule  in  Massachusetts 521 

Of  fact 521 

N. 

Name — 

When  must  appear  in  memorandum 492 

"Written  in  other  part  of  agreement,  when  signature 497 

Printed,  when  can  be  signature 497 

Written  in  pencil 497 

New  Trial — 

Defendant  cannot  insist  on,  that  guaranty  is  not  continuing. . . .  506 

NON  SUIT 

Omitting  to  state  time  in  pleading  bad,  but  not  ground  for 516 

Presumption  of  memorandum  will  not  be  granted  if  not  pro- 
duced    515 

Notice — 

Sufficiency  of. 529 

When,  of  acceptance  of  guaranty  need  not  be  given 524 

When  guarantor  not  entitled  to 480 

Of  suretyship  will  not  be  presumed 526 

On  revocation  of  guaranty 529 

When  surety  entitled  to,  of  default 530 

Notice  in  cases  of  guaranty  and  suretyship 434 

Example  of  no,  to  sureties. 530 

When  none  required,  before  action  against  principal 531 

When  guarantor  entitled  to,  of  default 434 

When  surety  not  entitled  to,  of  default 434 

Novation — 

When  may  be  urged  in  discharge  of  surety 522 

Old  debt  must  be  entirely  extinguished  by 522 

o. 

Surety  liable  for  only  first  term,  though  holding  over 504 

In  Georgia  bond  covers  acts  as  long  as  holding 504 

Addition  to  duties  by  legislature,  does  not  discharge  sureties. ...  518 
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P. 

Parol  Agreement —  page. 

What  is  a 482 

Simple  forbearance  not  a  good  consideration  for 488 

Proposal  signed  by  party  charged,  may  be  accepted  by 499 

Pakol  Evidence — 

May  connect  various  parts  of  contract 496 

May  explain  signature  by  ftiitials 497 

When  not  admissible 495 

Collection  of  cases  on 495 

Cannot  vary  written  contract 495 

Of  the  language  only  excluded 495 

Sufficient  to  prove  want  of  consideration 496 

Admissible  to  show  contract  void 496 

Admissible  to  show  contract  forbidden  by  law 496 

Admissible  to  show  contract  obtained  by  duress 496 

Admissible  to  show  party  incapable  of  binding  himself 496 

Admissible  to  show  want  of  delivei'y 496 

Partnership — 

Guaranty  given  by 508 

When  guaranty  binding,  if  given  by 508 

When  guaranty  not  binding,  if  given  by 508 

When  indorsement  by  partnership  good 508 

When  indorsement  by  partnership  not  good 508 

Not  bound  by  guaranty  unless  authorized  by 508 

Right  to  indorse  may  be  shown  by  circumstances 509 

Partner  bound  by  subsequent  promise 509 

Generally  partner  cannot  bind  by  deed. 509 

Rule  when  he  aflBx  a  seal  in  partner's  presence 509 

One  partner  acting  with  the  assent  of  the  other 510 

One  partner  can  give  composition  deed  under  seal 510 

When  judgment  confessed  secures  advances  to  new  and  old  firm,  510 
Dissolution  of,  all  partners  must  join  in  transfer  of  partnership 

security 510 

Payment — 

Rights  of  the  surety,  before 529 

Can  demand  that  creditor  prosecute  principal 529 

Can  revoke  the  guaranty 529 

Entire  claim  must  be  paid,  or  no  subrogation 529 

After,  has  been  made  by  the  surety 531 

Whose  money  the  surety  pays 531 

When  surety  must  prove,  of  whole  debt 531 

When  surety  may  pay  at  once 530,  531 

By  surety,  no  notice  required  before  action  against  principal. . . .   531 

Without  legal  obligation 531^  532 

Measure  of  damages  on,  by  surety 531 

After,  surety  entitled  to  complete  subrogation 532 
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Payment — continued. 

What  act  on  the  part  of  the  surety  vests  in  him  the  right  to  re-^*^^' 

cover  the  sum  paid 532 

Application  of 533 

Of  whom  surety  must  seek  reimhursement  for 533 

Need  not  be  actual  payment  of  money 533 

After,  surety  entitled  to  securities  pledged ' "   534 

By  note . . . ! !  534 

Indorser  giving  note  in '  *  534 

Note  given  by  surety  is,  as  to  principal 535 

Note  given  by  surety  must  be  accepted  as 535 

Co-sureties,  each  paying  moiety,  have  several  action 538 

Of  debt  by  stranger,  he  cannot  claim  subrogation 543 

By  surety 45^ 

Payments — 

Moneys  received  on  continuing  guaranty,  appUcation  of 506 

Inference  in  favor  of  surety 506 

Must  in  general  be  applied  on  first  items  of  indebtedness 506 

Fixed,  cannot  afterwards  be  divested 506 

Rule  where  creditor  holds  security  for 506 

Rule  where  some  debts  are  covered  by  security  and  some  not. . .  506 

Debtor  can  control 507 

When  good  to  principal  as  against  surety 507 

What  endorser's  right  to  share  in  dividends  under  bankruptcy 

depends  on 512 

Must  be,  before  set-off  will  be  available 522 

Pleading — 

Statement  of  the  law  on 513 

When  the  action  must  be  brought  on  the  special  contract  itself,  514 

When  the  count  must  be  special. 514 

Need  not  state  that  contract  was  reduced  to  writing 514 

Presumption  is  that  memorandum  exisls 514,  515 

The  plaintiff  will  not  be  non-suited  for  failure  to  produce  mem- 
orandum  515,  516 

Memorandum  will  be  preserved  after  verdict 515 

Where  tender  is  pleaded,  memorandum  need  not  be  produced.. .  515 

Memorandum  need  not  be  set  out  in 515 

Declaration  not  stating  time,  bad ;  not  ground  of  non-suit 516 

Where  the  statute  requires  writing,  need  not  allege  in 516 

Where  guaranty  is    pleaded,   unnecessary  to    state    made    in 

writing 516 

Contract  within  the  statute  pleaded  need  not  allege  compliance 

with 516 

Example  of  defective  pleading 516 

Need  not  allege  consideration 516 

Effect  of  not  setting  up  suretyship  in  answer 516 

Equitable  relief  does  not  depend  upon  notice  of  suretyship 516 


576  INDEX  TO  NOTES. 

Pleading — continued.                                                                     page. 
Principal  and  surety  sued  together  in  county  of  surety's  resi- 
dence   517 

Interest  can  be  recovered  on  judgment  fronj  sureties 517 

Wlien  complaint  not  sufiBcient  on  replevin  bond 528 

Proper  court  for  revocation  of  guaranty 530 

Co-surety  must  plead  division  of  liability 539 

When  insolvency  of  principal  must  be  pleaded 540 

Subrogation,  how  pleaded  and  enforced 543 

Rule  as  to,  in  false  representations 546 

Pkomissobt  Note — 

Guarantor  of,  not  a  party 484 

When  new  consideration  not  necessary 484 

When  new  consideration  necessary 484 

Written  guaranty  imports  consideration 484 

Holder  of,  cannot  prosecute  one  surety  for  the  benefit  of  others,  484 

Gift  of,  to  be  enforced  after  death 485 

Payment  of  interest,  effect  of 485 

Signed  by  surety  after  becoming  due,  effect  of 488 

Estate  of  surety  on  joint,  liable  when 511 

Example  of,  proved  against  insolvent  maker's  estate 512 

>      Discharge  in  bankruptcy  of  principal,  does  not  release  surety. . . .  526 

Surety's  estate  liable  for  payment  of  joint 511 

Payment  by 534 

Indorser  giving  his  own,  when  payment 534 

Given  by  surety  is  payment  as  to  principal 535 

Facts  principal  debtor  cannot  inquire  into 534 

Must  be  accepted  as  payment 535 

Principal  in,  liable  to  surety  for  costs 537 

Joint  payees  are  joint  indorsers,  and  entitled  to  contribution...  539 

Pkomisb — 

For  promise,  when  good  consideration 488 

Giving  us  new  rights  is  without  consideration 488 

Time  when  made  essential,  but  not  ground  for  non-suit 516 

Implied,  not  embraced  by  the  statute 514 

R. 

Kb- APPOINTMENT 

Surety  not  bound,  though  officer  holds  over,  or 504 

In  Georgia,  bond  covers  acts  as  long  as  holding 504 

Rboovebt — 

The  amount  the  guarantor  or  surety  can  recover  from  his  prin- 
cipal    536 

Surety  cannot  recover  remote  expenses 53g 

Surety  cannot  recover  more  than  he  pays 53g 

Surety  can  recover,  although  principal  bankrupt 536 
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Request — 

n         J.    /.                                                                                         Page. 
vn  part  of  surety  to  prosecute. 523 

Rule  as  to  request  to  collect  from  debtor *,  524 

Example  of  insufBcient 524 

Implied,  when  surety  pays  principal's  debt 531 

Replevin  Bond — 

Surety  discharged  by  amicable  submission 527 

When  surety  bound  on '  527 

What  no  defense  to  surety  on 527 

When  complaint  not  sufficient  on 528 

For  what  sum  judgment  can  be  rendered  on 528 

Rule  in  Mississippi  as  to  liability  of  surety  on 528 

When  a  new  bond  may  be  executed > 528 

Rule  in  Iowa  as  to  discharge  of  sureties  on 528 

Rule  in  Kentuckyj  bond  cannot  be  enforced  by  motion 528 

Failure  to  state  what  property  taken 528 

Revocation — 

When  surety  entitled  to 529 

When  surety  not  entitled  to 530 

Guaranty  under  seal ,  53O 

Notice  on 529 

s. 

Seal — 

Rule  where  partner  affix  in  his  partner's  presence 510 

One  partner  can  give  composition  deed  under 510 

Guaranty  under,  cannot  be  revoked 530 

Sealed  Instruments — 

Distinction  between  sealed  and  unsealed 481 

Failure  of  consideration  good  defense  on 481 

Consideration,  rule  in  New  York , 482 

Effect  of  clause  acknowledging  consideration 482 

When  explained  by  parol  proof. 482 

Fraud  in,  who  can  take  advantage  of 482 

Set-off — 

When  may  be  used  by  a  surety  in  his  discharge 521 

What  claims  cannot  be 522 

Contingent  damages  cannot  be 522 

Example  of  set-off 522 

Must  be  payments  before,  will  be  available , 522 

SiGNATUEE — 

Printed  signature  of  broker  not  sufficient 496 

When  printed,  sufficient 497,  498 

When  printed,  not  sufficient 498 

Printed  subscription  to  summons  sufficient  in  New  York 498 

Broker's  clerk  may  sign  in  his  presence 497 
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SiGNATtrnE — continued.  Page. 

Manipulations  of  telegraph  operator  suflScient 497 

By  initials,  valid 497 

Substantia],  sufScient 497 

Of  letter,  acknowledging  agreement 497 

By  vendor,  if  accepted,  binds  him 499 

Must  be  signature 497,  500 

Bule  in  Minnesota 499 

Name  written  in  other  part  of  agreement 497 

AVhen  printed  name  can  be 497 

Written  in  pencil 497 

When  both  parties  must  sign 500 

Guiding  parties'  hand 498 

Kequest  to  assist  in  signing,  need  not  be  proved 498 

Explanation  of  the  word  "  subscribed  " 498 

By  party  seeking  to  enforce,  not  sufficient 499 

Eule  in  New  York  with  regard  to  "  subscribed  " 498 

Sealing  not  signing 500 

Reason  for  this  rule 500 

By  mark 501 

Auctioneer  can  sign  memorandum  in  New  York •. 502 

Pinning  memorandum  to  leaf  signed,  sufficient 502 

Cannot  be  by  auctioneer  who  is  party  in  interest 503 

Special  Peomise — 

Every  actual  promise  is^ 487 

Promises,  in  fact  are,  not  those  impUed  by  law 487 

Statute  op  Pkattds — 

When  promise  need  not  be  in  writing 485 

When  defendant's  promise  collateral,  and  not  within 486 

Whole  credit  not  given  to  surety,  contract  within 487 

Principal  object  of  promisor  not  to  be  surety,  stiU  not  within..  487 
Agreement  with  debtor  for  payment  to  third  person,  not  within,  487 

When  promise  must  be  in  writing 487,  495 

Contract  cannot  be  partly  in  writing  and  partly  by  parol 494 

Example  of  letters  sufficient  to  tkke  out  of 494 

Contract  need  not  be  all  upon  the  same  paper 496 

Acts  need  not  be  contemporaneous 496 

Parol  evidence  may  connect  parts  of  contract 496 

Printed  signature  of  broker  not  sufficient  to  take  out  of 496 

Manipulations  of  telegraph  operator,  sufficient  signing 497 

Signature  by  initials  valid 497 

Signature  by  letter  acknowledging  agreement 497 

Use  of  the  word  "  subscribed  "  in 498 

Rule  in  New  York  with  regard  to  "  subscribed  " 498 

When  printed  signature  sufficient 497 

Signature  by  party  to  be  bound,  sufficient 499 

Signature  by  party  seeking  to  enforce  contract,  not  sufficient..  499 
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Statute  of  Fkauds — continued.'  page. 

"When  contract  must  be  signed  by  both  parties 500 

Example  of  insufficient  memorandum 500 

Pinning  memorandum  to  leaf  signed  by  auctioneer,  sufficient. . .  502 

Implied  promises,  not  embraced  by  the  statute 514 

^\  here,  requires  writing,  pleadings  need  not  allege  reduction  to. .  516 
Contract  within,  pleaded,  need  not  allege  compliance  with  stat- 
ute   516 

False  representations  within,  must  be  in  writing 547 

SrBKOGATION 

Entire  claim  must  be  paid,  or  no 529 

Surety  entitled  to  complete 532 

Generally 542 

When  allowed 542 

When  not  allowed 542 

When  right  to,  may  be  waived 642 

Stranger  paying  debt  cannot  claim 543 

When  must  be  made 543 

To  what  amount 544 

How  enforced 543 

Recognized  by  courts  of  law 544 

Does  not  depend  upon  contract 544 

Rule  in  Kentucky ' 544 

Substitution — 

Generally 544 

When  takes  place  of  right 544 

SUEBTT — 

Not  responsible  beyond  the  terms  of  their  undertaking 479 

Cannot  claim  to  be  guarantor  at  law 480 

Not  entitled  to  notice  of  defaults 479 

Indorser,  when  liability  that  of 484 

When  not  guarantor 484 

When  indorser  presumed  to  be 484 

When  holder  of  note  cannot  prosecute  one  for  benefit  of  others,  484 

Whole  credit  not  given  to  contract  within  statute  of  frauds 487 

Principal  object  of  promisor  not  to  be,  not  within  statute  of 

frauds 

Liable  only  during  first  term,  though  officer  holds  over 504 

Payments  made,  inference  in  favor  of 506 

Indebtedness  cannot  be  revived 5Ub 

Cannot  impute  payments  as  against  debtor &0^ 

Not  discharged  by  waiver  of  punctuality. &U^ 

Not  discharged  by  contract,  if  made  with  his  assent 507 

Not  discharged  by  receiving  a  less  sum  than  stipulated  for 507 

Not  discharged  by  forbearance • • •  ■  ^" 

Not  discharged  by  giving  time,  where  remedy  expressly  reserved,  508 
Finn  not  bound  by  one  partner's  acts ow 
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SuBBTT — continued.  Faqe. 

On  joiut  note,  when  estate  liable 511 

When  may  prove  debt  under  bankruptcy. 511 

When  debts  can  prove  under  bankruptcy 511 

When  only,  can  prove  his  claim 512 

Exacting  new  undertaking  from  appellant,  where  surety  insol- 
vent   513 

Kule  where  one  only  has  become  insolvent, 513 

Suretyship  must  be  set  up  in  answer 516 

Equitable  relief  of,  does  not  depend  upon  notice  to  creditor 516 

And  principal  may  be  sued  together  in  county  of  sureties'  resi- 
dence.'.    517 

Must  pay  interest  on  judgment 517 

Will  be  discharged,  although  change  not  injurious  to 517 

May  stand  upon  very  terms  of  contract 517 

What  will  discharge  grantor,  or 518 

Discharge  in  bankruptcy  of,  will  discharge 519 

Must  pay  debt  before  set-off  will  be  available 522 

When  may  urge  novation  in  discharge 522 

Not  discharged  by  mere  delay 523 

Request  on  part  of,  to  prosecute 523 

Not  discharged  by  the  taking  of  collateral  security 524 

Entitled  to  benefit  of  securities  in  principal's  hands 525 

Releasing  one  of  several  joint  sureties,  does  not  discharge  others,  525 

Not  discharged  by  discharge  in  bankruptcy  of  principal 526 

Laches  of  creditor,  hosv  far  surety  discharges 527 

When,  discharged  on  replevin  bond 527 

When,  bound  on  replevin  bond 527 

What  no  defense  to,  on  replevin  bond 528 

When,  on  replevin  bond  may  be  released , 528 

Can  demand  that  creditor  prosecute  principal 529 

Can  revoke  the  guaranty 529 

When  can  compel  creditor  to  come  into  court. 529 

Surety  on  lease  cannot  compel  lessee  to  proceed  by  distress  war- 
rant   i 530 

When  entitled  to  notice  of  default 530 

In  action  against,  need  not  prove  insolvency  of  principal. 530 

When  action  can  be  brought  against  surety  for  balanfce  due .530 

Whose  money  the  surety  pays,  in  paying  the  debt  of  the  princi- 
pal    531 

Request  implied  where,  pays  principal's  debt 531 

When,  must  prove  that  he  has  paid  the  whole  debt 531 

When,  may  pay  at  once 531 

When  no  notice  required  from  before  action  against  principal,  531 

Payment  by,  without  legal  obligation 531^  532 

When  cannot  complain  of  irregularity 532 

After  payment  by,  entitled  to  complete  subrogation 532 
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Sxjs.BiY—conUn'ued.  Page. 

Do  not  rely  solely  on  bond,  but  upon  implied  promise- 532 

"When  can  aid  sheriff  in  finding  property  of  principal 532 

Of  whom,  must  seek  reimbursement 533 

Against  whom  action  can  be  maintained  by 533 

Relation  of  principal  and,  continues  after  judgment 533 

Need  not  actually  pay  money 533 

Estate  liable  for  payment  of  joint  note 533 

When,  has  an  equitable  right  to  assignment  of  judgment 633 

When  question  of  suretyship  cannot  be  raised 533 

Does  not  loose  common  law  rights 534 

Entitled  to  securities  pledged,  after  payment 534 

Creditor  entitled  to  security  in  sureties'  hands 534 

Not  given  by,  is  payment  as  to  principal.. 534 

Of  the  amount,  can  recover  from  his  principal 536 

Cannot  recover  remote  expenses 536 

Cannot  recover  more  than  he  pays 536 

Can  recover,  although  principal  bankrupt 536 

Can  recover  costs  in  action  against  principal 536,  537 

When  cannot  recover  costs -  • 537 

T. 

Tender — 

Plea  of,  plaintiff  need  not  produce  a  writing 515 

Lawful,  when  will  discharge  surety 520 

TOBT — 

Words'  debt,  default  or  miscarriage,  extend  to  liability  for 484 

u. 

Usage — 

Of  trade  in  construction  of  guaranty 504 

Days  of  grace  need  not  be  excluded  from  note 507 

Must  be  excluded  in  Massachusetts 507 

When  will  justify  partner  in  giving  guaranty 508 

V. 

Vaeiation — 

Of  contract ™' 

Waiver  of  punctuality  does  not  discharge  surety 507 

VbBDICT""^ 

After,  defendant  cannot  insist  that  guaranty  is  not  continuing,  506 
After,  memorandum  will  be  presumed 515 
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